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CONTAINIMO, 


A  CoUectiod  of  some  of  the  principal  Rulbs  and  Maxims  of 
the  Common  Law,  with  their  Latitude  and  Extent. 


The  Use  of  the  Common  Law  for  Preservation  of  our  Persons, 
Goods,  and  Good  Names;  according  to  the  Laws  and  Customs 
of  this  Land. 


B  d 


TO  HER 


SACRED   MAJESTY. 


DO  here  most  humbly  present  and  dedicate  unto 
four  ^lajesty  a  sheaf  and  duster  of  fruit  of  the  good 
'^tind  favourable  season,  which  by  the  influence  of  your 
happy  government  we  enjoy;  for  if  it  be  true  that 
si/en t  leges  inter  arma>  it  is  also  as  true,  that  your 
^Majesty  is  in  a  double  respect  the  life  of  our  laws ; 
ice,  because  without  your  authority  they  are  but 
lit  era  mortua;  and  again,  Ijccause  you  are  the  life  of 
our  peace,  without  which  laws  are  put  to  silence.  And 
as  the  vital  spirits  do  not  only  maintain  and  move  the 
body,  but  also  contend  to  perfect  and  renew  it ;  so 
your  sacred  Majesty,  who  is  anima  legis,  doth  not 
ionly  give  unto  your  laws  force  and  vigour ;  but  also 
hath  been  careful  of  their  amendment  and  reforming: 
wherein  your  Majesty's  proceeding  may  be  compared^ 
as  in  that  part  of  your  government,  for  if  youi-  govern- 
ment be  considered  in  all  the  parts,  it  is  incompara- 
ble, with  the  former  doings  of  the  most  excellent 
Princes  that  ever  have  reigned,  whose  study  altoge- 
ther hath  been  always  to  adorn  and  honour  times  of 
peace  with  the  amendment  of  the  policy  of  tlieir  laws. 
Of  this  proceeding  in  Augustus  Caesar  the  testimony 
yet  remains. 

Pace  data  terris,  animum  ad  civilia  verfit 
Jura  suum;  legcsque  tuUtjustissimus  aactor, 

lence  was  collected  the  difference  between  gesta  in 
armis  and  acta  in  toga,  whereof  Cicero  disputeth 
thus: 

Ecquid  est,  quod  tarn  proprie  did  possit  actum  ejitSy 

jui  togatus  in  republica  cum  potestate  imperioque 


The  Epistle  Dedicatori^. 

versatus  iit,  quani  lex?  qucvre  acta  Gracchi:  legei 
Scmpronicz  proferiniiur.  QitfEix  Sylla :  Cornelia. 
Quid?  Cih  Pompeii  tertius  consulatus  tit  quibus  aC' 
Phil.i.c.7. /ij  consist  it?  nempe  in  Icgibus.  A  Ceesart  ipso  si 
qucereres  quidnam  egisset  in  ttrbe,  et  in  toga  :  leges 
muUas  se  rcsponderety  et  pro'claras  ttilisse. 

The  same  desii'e  long  after  did  spring-  in  the  empe- 
ror Justinian,  being  rightly  called  ultimus  imperato- 
Tum  liomanorum,  who  having  peace  in  the  heai-t  of 
his  empire,  and  making  his  wars  prosperously  in  the 
remote  places  of  his  dominions  by  his  lieutenanta^ 
chose  it  for  a  monument  and  honour  of  his  govern- 
ment, to  revi%  the  Roman  laws,  and  to  i*educe  them 
firom  infinite  volumes  and  much  repugnancy  and  un- 
certainty into  one  com[)etent  and  uniform  coips  of 
law ;  of  which  matter  himself  doth  speak  gloriously, 
and  yet  aptly,  calling  it,  pwp7^ium  et  safictissimum 
templurnJMstiti^  consecratum:  a  work  of  great  ex- 
cellency indeed,  as  may  well  appear,  in  that  France* 
Italy,  and  Spain,  which  have  long  since  shaken  off  the 
yoke  of  the  Roman  empirc,  do  yet  nevertheless  con- 
tinue to  use  the  policy  of  that  law :  but  more  excel- 
lent had  the  work  been,  save  that  the  more  ignorant 
and  otecure  time  undeitook  to  con-ect  tlie  moi^e  learn- 
ed and  flourishing  time.  To  cotwhide  with  the  do- 
mestic tjxamplc  of  one  of  your  Mtyesty's  royal  ances- 
tors :  King  Edward  I.  your  Majesty's  famous  proge- 
nitoi:-,  and  principal  laM -giver  of  our  nation*  after  he 
had  in  younger  years  given  himself  satislaction  in 
glor>'  of  arms,  by  the  entei'prise  of  the  Holy  Land, 
having  inward  peace,  otherwise  than  for  the  invasion 
which  hinujelf  made  upon  Wales  and  Scotland,  part«^ 
far  distant  from  the  centre  of  the  realm,  he  lx;nt  him- 
self to  endow  his  state  with  sundry  notable  and  fun- 
damental laws,  upon  which  the  government  ever 
since  hath  principally  rested.  Of  this  example,  and 
othei'  the  like,  two  reasons  may  he  given ;  the  one, 
because  that  kings,  which,  either  by  the  moderation 
of  their  natures,  or  the  maturity  of  their  yeare  and 
judgnrcnt,  do  temper  their  magnanimity  with  justice, 
db  wisely  oonstder  and  conceive  of  tlie  exploits  of  am- 


Tlie  Epistk  Dedicatory, 

bitious  wars,  as  actions  rathei'  grcat  tlian  good ;  and 
to,  <Ustasted  mth  that  course  of'  winning  honoui*,  thej 
convert  tiieir  mindii  lather  to  do  sonieivhat  for  the 
I  better  uDiting  of  honiaa  society^  than  for  the  dissolf> 
I  ing  or  distiirbmg  of  the  same.     Another  reason  is, 
because  times  of  peace,  diawing  for  the  most  part 
I  with  them  abundance  of  wealth,  and  finesse  of  cim- 
[  oiag,  do  draw  also,  in  further  consequence,  multitudes 
"  suits  and  controversies,  and  abuses  of  laws  by  eva- 
liions  and  devices ;  which  inconveniences  in  such  times 
Ingrowing  more  general,  do  more  instantly  solicit  for  the 
endment  o^  laws  to  restrain  and  repress  them. 
Your  Majesty's  reign  having  been  West  from  the 
lighest  with  inward  peace,  and  falling  into  an  age, 
[wherein,  if  science  be  increased,  conscjence  is  rather 
cayed ;  aod  if  mens  wits  be  great,  their  wills  are 
lore  great ;  and  wherein  also  laws  are  multipUed  in 
I  number,  and  slackened  in  vigour  and  execution;  it 
[was  not  possible  but  that  not  only  suits  in  law  should 
[uftultiply  and  increase,  whereof  always  a  great  part 
\pce   unjust,  but  also  that  ail  the  indii^ect  and  sinister 
||:ourses  and  practises  to  abuse  law  and  justice  should 
have  been  much  attempted,  and  put  in  use,  which  no 
[^oubt  had  bi-ed  great  enormities,  had  they  not,  by  the 
oyal  policy  of  your  Majesty,   by  the  censure  and 
'  Ibi'esight  of  your  CouncU-table  and  Stai-chamber,  and 
by  the  gravity  and  integrity  of  your  benches  been  re- 
pi'essed  and  restrained :  for  it  may  be  truly  oljserved» 
that>  as  concerning  frauds  in  contracts,  bargains,  and 
Assurances,  and  abuses  of  laws  by  delays,  covins,  vex> 
tioos,  and  corruptions  in  informers,  jurors,  ministers 
•"cyf  justice,  and  the  like,  there  have  been  sundry  excel- 
lent statutes  ntade  in  your  Majesty's  time,  more  in 
Dumber,  and  more  politic  in  provision,  than  in  any  of 
your  predecessors  times. 

But  I  am  an  unworthy  witness  to  your  Majesty  of 
an  higher  intention  and  project,  both  by  that  which 
was  published  by  your  chancell<M'  in  full  parliament 
ftoxxi  your  royal  mouth,  in  the  five  and  thirtieth  of 
yoar  happy  reign :  and  much  more  by  that  which  1 
have  beea  vouchsafed  to  understand  from  your  Ma- 
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jcsty,  importing?  a  purpose  for  these  many  years  inJ 
fused  in  your  Majesty's  breast,  to  enter  into  a  genera 
amendment  of  the  state  of  your  laws,  and  to  reduc 
them   to  more  brevity  and  certainty,  that  the  g^a 
hollowmess  and  imsafety  in  assurances  of  lands  and 
goods  may  Ix;  strengthened,  the  snaiing  penalties 
that  lie  upon  many  subjects,  removed,  the  execution^ 
of  many  profitable  laws  revived,  the  judge  better  di- 
rected in  his  sentence,  the  counsellor  better  warranted 
in  his  counsel,  the  student  eased  in  his  reading,  the 
contentious  suitor,  that  seeketh  but  vexation,  disarm- 
ed, and  the  honest  suitor,  that  seeketh  but  to  obtain 
his  right,  relieved ;  which  purpose  and  intention,  as 
it  did  strike  me  with  great  admiration  when  I  heard 
it,  so  it  might  be  acknowledged  to  be  one  of  the  most 
chosen  works,  of  highest  merit  and  beneficence  to- 
wards the  subject,  that  ever  entered  into  the  mind  of 
any  Ring ;  greater  than  we  can  imagine,  because  the 
imperfections  and  dangers  of  the  laws  are  covered 
under  the  clemency  and  excellent  temper  of  your 
Majesty's  government.     And  though  there  be  rare 
precedents  of  it  in  government,  as  it  cometli  to  pass 
in  things  so  excellent,  there  l>eing  no  precedent  fiiD 
in  view  but  of  Justinian;   yet  I  must  say  as  Cicera 
said  to  Caesar,  A^ihii  vulgare  te  dig7mm  videri  potest; 
and  as  it  is  no  doubt  a  precious  seed  sown  in  your 
Majesty's  heart  by  the  hand  of  God*s  divine  Majesty, 
so,   I   hope,  in  the  maturity  of  your  JMajesty's  own 
times  it  will  come  up  and  bear  fruits     But  to  return 
from  thence  whither  I  have  lieen  earned  ;  observing 
in  your  Majesty,  upon  so  notable  proofs  and  grounds, 
this  disposition  in  general  of  a  prudent  and  royal 
regard  to  the  amendment  of  your  laws,  and  having 
by  my  private  travel  collected  many  of  the  grounds 
of  the  common  laws,  the  better  to  establish  and  settle 
a  certain  sense  of  law,  which  doth  now  too  mMch  wa- 
ver in  uncertainty,  I  conceived  the  nature  of  the  sub- 
ject, besides  my  particular  obligation,  was  such,  as  I 
ought  not  to  dedicate  the  same  to  any  other  than  to 
your  sacred  ^lajesty ;  both  because  though  the  collec- 
tion be  mine,  yet  the  laws  are  yours ;  and  because  i* 
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is  your  Majesty's  reign  that  hath  been  ad  a  goodly 
seasonable  spring  weather  to  the  advancing  of  all  ex- 
cellent arts  of  peace.  And  so  concluding  with  a 
prayer  answerable  to  the  present  a^;ument,  which  is,' 
that  God  will  continue  your  Majesty's  reign  in  a  hap- 
py and  renowned  peace,  and  that  he  will  guide  both 
your  poUcy  and  arms  to  purchase  the  continuance  of 
it  with  surety  and  honour,  I  most  humbly  crare  par^ 
fddn,  and  commend  your  majesty  to  the  divine  preser- 
vation. 

Your  sacred  Majestt^s  tnost  humhk  and  obedkht 
subject  and  servantf  ' - 

FRANCIS  BACON; 
1596. 
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t  HOLD  every  man  a  debtor  to  his  profession ;  from  thtf 
which  as  men  of  course  do  seek  to  receive  countenance 
and  profit,  so  ought  they  of  duty  to  endeavour  them* 
selves,  by  way  of  amends,  to  be  a  help  and  ornament 
thereunto.  This  is  performed  in  some  degree  by  the 
honest  and  liberal  practice  of  a  profession,  when  men 
shall  carry  a  respect  not  to  descend  into  any  course  tJiat 
is  corrupt  aiid  unworthy  thereof,  and  preserve  them- 
selves free  from  the  abuses  wherewith  the  satne  pro- 
fession is  noted  to  be  infected  :  but  much  more  is  this 
performed  if  a  man  be  able  to  visit  and  strengthen  the 
roots  and  foundation  of  the  science  itself  i  thereby  nut 
only  gracing  it  in  reputation  and  dignity,  but  also  am- 
plifying it  in  profession  and  substance.  Having  tliere- 
fore  from  the  beginning  come  to  the  study  of  the  laws 
of  this  realm,  with  a  mind  and  desire  no  less,  if  I  could 
attain  unto  it,  that  the  same  laws  should  Ije  the  better 
by  my  industry,  than  that  myself  should  be  the  better 
by  the  knowledge  of  them ;  I  do  not  find  that  by  mine 
own  travel,  without  the  help  of  authority,  I  can  in  any 
kind  confer  so  profitable  an  addition  unto  that  sci- 
ence, as  by  collecting  the  iiUes  and  giounds  dispersed 
throughout  the  body  of  the  same  laws;  for  hereby  no 
small  light  will  be  given  in  new  cases,  and  such  wherein 
there  is  no  direct  authority  to  sound  into  the  true  con- 
ceit of  law,  by  the  depth  of  reason,  in  cases  wherein 
the  authorities  do  square  and  vary,  to  confirm  the  law, 
and  to  make  it  received  one  way ;  and  in  cases  wherein 
the  law  is  cleared  by  authority,  yet  nevertheless  to  see 
more  profoundly  into  the  reason  of  such  judgments  and 
ruled  cases,  and  thereby  to  make  more  use  of  them  for 
the  decision  of  other  cases  more  doubtful :  so  that  the 
uncertainty  of  law,  which  is  the  most  principal  and  just 
challenge  that  is  made  to  the  laws  of  our  nation  at  this 
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Sme,  win,  by  Ibis  irtw  stras^b  laid  to  the  fautidation^ 
L^cMYk^what  the  more  settle  and  be  corrected-  Neither 
I  will  the  use  hereof  be  only  in  deciding;  of  doubts,  and 
ping  soundness  of  judgment,  but  ftirther  in  ffrodng 
dtrgnment^  in  correctin|r  of  unprofitable  subtlety, 
]  reducing- the  saine  to  a  more  souiid  and  substantial 
lit  of  iavr ;  in  reclaiming'  vulgar  errors,  and  gene- 
in  tlie  amendment  in  some  measure  of  Uie  vety 
ture  and  complexion  of  the  whole  law  :  and  there- 
I  fcM^  the  conclusions  of  reason  of  this  kind  are  worthily 
mod  aptly  called  by  a  great  civilian  leg  urn  kges,  for  tl^t 
Itnany  placita  kgunit  that  is,  particular  and  positive 
[learnings  of  laws,  do  easily  decline  tVom  a  good  tem- 
'  of  justice,  If  they  be  not  rectified  and  governed  by 

rules. 
Now  for  the  manner  of  setting  down  of  them,  I  have 
I  in  all  point s»  to  the  best  of  my  understanding  and  fore- 
sight, applied  myself  not  to  that  which  might  seem 
[  most  for  the  ostentation  of  miiie  own  wit  or  knowledge, 
but  to  that  which  may  yield  most  use  and  profit  to  the 
students  and  professors  of  the  laws. 

And  therefore,  whereas  these  rules  are  some  of  them 

ordinary  and  vulgar,  that  now  seem  but  for  grounds 

I  And  plain  songs  to  the  more  shallow  and  impertinent 

I  lort  of  arguments ;  either  of  them  are  gathered  and 

\  extracted  out  of  the  harmony  and  congruity  of  cases, 

jtnd  are  such  as  the  wisest  and  deepest  sort  of  lawyers 

have  in  judgment  and  in  use,  though  they  be  not  able 

many  tinges  to  express  and  set  them  down. 

For  the  former  sort,  which  a  man  that  should  rather 
write  to  raise  an  high  opinion  of  himself,  than  to  in- 
struct others,  would  have  omitted,  as  trite  and  within 
*very  man's  compass ;  yet  nevertheless  I  have  not  af- 
fected to  neglect  them,  but  having  chosen  out  of  them 
Such  as  I  thought  good,  I  have  reduced  them  to  a  tine 
application,  limiting  and  defining  their  bounds,  that 
they  may  be  run  upon  at  large,  but  restrained  to  point 
of  difference:  for  as,  both  in  the  law  and  other  sci- 
ences, the  handling  of  questions  by  conmmn-place, 
without  aim  or  application,  is  the  weakest ;  so  yet 
nevcrtbelesa  many  common  principles  and  generalities 
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are  not  to  be  contemned,  if  they  be  well  derived 
reduced  into  particulars,  and  their  limits  and  conclu-^ 
sions  duly  assigned ;  for  there  he  two  contrary  faults 
and  extremities  in  the  debating  and  sifting  out  the  law^ 
which  may  be  best  noted  in  two  several  manner  of  ar- 
guments :  Some  argue  upon  general  gTounds,  and 
come  not  near  to  the  point  in  question :  others^  without 
laying  any  foundation  of  a  ground  or  difference  or  rea- 
son, do  loosely  put  cases,  which,  though  they  go  near 
the  point,  yet  being  so  scattered,  prove  not,  but  rather 
serve  to  make  the  law  appeal*  more  doubtful  than  to 
make  it  more  plain. 

Secondly^  whereas  some  of  these  lules  have  a  con- 
currence with  the  civQ  Roman  law,  and  some  others  a 
diversity,  and  many  times  an  opposition,  such  grounds 
which  are  common  to  our  law  and  theirs  I  have  not 
affected  to  disguise  into  other  words  than  the  civilians 
\ise,  to  the  end  they  might  seem  invented  by  me,  and 
not  borrowed  or  translated  from  them :  no,  but  I  took 
hold  of  it  as  a  matter  of  great  authority  and  majesty,  to 
use  and  consider  the  concordance  between  the  laws 
penned,  and  as  it  were  dictated  verbatim^  by  the  same 
reason.  On  tlie  other  side,  the  diversities  between  the 
civil  Roman  miles  of  law  and  ours,  happening  either 
when  there  is  either  such  an  indifferency  of  reason  so 
ecjually  balanced,  as  the  one  law  embraceth  one  course, 
and  the  other  the  contrary,  and  both  just,  after  either 
is  once  positive  and  certain ;  or  where  the  laws  vary 
in  regai'd  of  accommodating  the  law  to  the  different 
considerations  of  estate,  1  have  not  omitted  to  set 
down  with  the  reasons. 

lliirdly,  whereas  I  could  have  digested  these  rules 
into  a  certain  method  or  order,  w  luch,  I  know,  would 
have  been  more  admired,  as  that  which  would  have 
made  every  particular  rule,  through  his  coherence  and 
relation  unto  other  rules,  seem  more  cunning  and  moi'e 
lieep;  yet  I  have  avoided  so  to  do,  because  this  deli- 
vering of  knowledge  in  distinct  and  disjoined  aphorisms 
doth  leave  the  wit  of  man  more  free  to  turn  and  to  toss, 
and  to  make  use  of  that  which  is  so  delivered  to  more 
several  purposes  and  applications ;  for  we  see  that  all 
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posterous  to  prove  nilcH  und  maxims ;  wherein  I  Had 
tlie  example  of  Mr.  Littleton  and  Mr.  Fitzherbert, 
whose  writings  are  the  institutions  of  the  laws  of  Eng- 
land: whereof  the  one  forbeareth  to  vouch  an j  autho- 
rity altogether;  the  other  never  reciteth  a  book,  but 
when  he  thinketh  the  case  so  weak  in  credit  €>f  itself 
as  it  needeth  surety ;  and  these  two  I  did  far  more 
esteem  than  Mr.  Perkins  or  IMr.  Stand  ford,  that  have 
done  the  contrary.  Well  will  it  appear  to  those  that  are 
learned  in  the  laws,  that  many  of  the  cases  are  judged 
eases,  either  within  the  books,  or  of  fresh  report,  and 
most  of  them  fortified  by  judged  cases  and  similitude 
of  reason  ;  though  in  some  cases  I  did  intend  expressly 
to  weigh  down  authorities  by  evidence  of  reason,  and 
therein  rather  to  correct  the  law,  than  either  to  sooth 
a  received  error,  or  by  unprofitable  subtlety,  which 
eorrupteth  the  sense  of  the  law,  to  reconcile  contrarie- 
ties. For  these  reasons  I  resolved  not  to  derogate  from 
the  authority  of  the  rules,  by  vouching  of  the  authori- 
ties of  the  cases,  though  in  mine  own  copy  I  had  them 
quoted  :  for  although  the  meanness  of  mine  own  per- 
son may  now  at  fii*st  extenuate  the  authority  of  this  col* 
lection,  and  that  every  man  is  adventurous  to  control; 
yet  surely,  according  to  Gamaliers  reason,  if  it  be  of 
weight,  time  will  settle  and  authorise  it;  if  it  be  light 
and  weak,  time  will  reprove  it.  So  that,  to  conclude, 
you  liave  here  a  work  without  any  glory  of  affected 
Dovelty,  or  of  method,  or  of  language,  or  of  quotations 
and  authorities,  dedicated  only  t/j  use,  and  submitted 
only  to  the  censure  of  the  learned,  and  chiefly  of  time- 
Lastly,  there  is  one  point  above  all  the  rest  I  account 
the  most  material  for  making  these  reasons  indeed  pro- 
fitable and  instructing ;  which  is,  that  they  be  not  set 
down  alone,  tike  short  dark  oracles,  which  every  man 
will  be  content  to  allow  still  to  be  true,  but  in  the  mean 
time  they  give  little  light  and  direction ;  but  I  have 
attended  them,  a  matter  not  pi-actised,  no  not  in  the 
civil  law  to  any  purpose,  and  for  want  whereof,  the 
rules  indeed  are  but  as  proverbs,  and  many  times  plain 
fallacies^  with  a  clear  and  perspicuous  exposition, 
breaking  them  into  cases,  and  opening  their  sense  and 
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nise,   and  limiting:  them  with  distinctions,  and  some- 
times shewing  the  reasons  w  hereupon  they  depend, 
and  tlie  affinity  they  have  with  other  rules.  And  though 
I  have  thus,  with  as  much  discretion  and  foresight  as 
I  could,  ordered  this  work,  and  as  T  may  say,  without 
all  colours  or  shews,  husbanded  it  best  to  profit ;  yet 
nevertheless  not  wholly  trusting  to  mine  own  judg- 
ment :  having   collected   three   hundred  of  them,  I 
thought  good,  before  I  brought  them  all  into  form,  to 
pubhsh  some  few,  that  by  the  taste  of  other  mens  opi- 
nions in  this  first,  I  might  receive  either  approbation 
in  mine  own  course,  or  better  advice  for  the  altering 
of  the  other  which  remain :  for  it  is  great  reason  that 
that  which  is  intended  to  the  profit  of  others,  shoidd 
be  f;"uidcd  by  the  conceits  of  others. 
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REGULAL 
Imjurt  mtm  rtmata  causa  sedpnurima  tpcciaimr^ 


It  were  infixiile  for  the  law  to  consider  the  cuises  of 
causes,  and  their  impulsions  one  of  another;  tha>^Qie 
it  oontenteth  itseh"  with  the  immediate  cause,  and 
jodgeth  of  acts  by  that,  without  looking  to  anj  further 

6H.I.DV.     As  if  an  annuity  be  granted  pro  eonsiiio  iw^auo  ei 
^  ^'  ^  *  impendaidot  and  the  grantee  commit  treason,  whereby 
he  is  imprisoned,  so  that  the  grantor  cannot  have  ac- 
cess unto  him  for  his  counsel;  yet  neTerthekss  the  an- 
nuity is  not  determined  by  this  non-feasance;  yet  it 
was  the  grantee's  act  and  default  to  commit  the  trea- 
son, whoeby  the  imprisonment  gnew:  but  the  law 
lodEeth  not  so  far,  and  excuseth  him,  because  the  not 
giving  counsel  was  compulsory,  and  not  voluntaiy,  in 
regard  of  the  imprisonment. 
Ijtt-ciF       So  if  a  parson  make  a  lease,  and  be  deprived,  or  re- 
?«L*4^.  ""S"*  ^^  successors  shall  avoid  the  lease;  and  yet  the 
96U.8. 2.  cause  of  deprivation,  and  more  stron^^ly  of  a  resignap 
tion,  moved  from  the  party  himself:  but  the  law  re- 
gardeth  not  that,  because  the  admission  of  the  new 
incumbent  is  the  act  of  the  ordinan*. 
sH.7-35.     So  if  I  be  seised  of  an  advo«*son  in  gross,  and  an 
usurpation  be  had  a^nst  me.  and  at  the  next  avoid- 
ance I  usurp  arere,  I  shall  be  remitted :  and  yet  the 
presentation,  which  is  the  act  remote,  is  mine  own 
act;  but  the  admission  of  my  dork,  whereby  the 
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So  if  I  covenant  with  L  S.  a  stranger,  in  considera- 
tion of  natural  love  to  my  son,  to  stand  seised  to  the 
use  of  the  said  I,  S.  to  the  intent  he  shall  infeoff  my 
son ;  by  this  no  use  will  rise  to  L  S.  hecause  the  law 
doth  respect  that  there  is  no  immediate  consideration 
between  me  and  I.  S. 

So  if  I  be  bound  to  enter  into  a  statute  before  the  12  H.  4. 
mayor  of  the  staple  at  such  a  day,  for  the  security  ofJjJ^V^'i. 
a  hundred  pounds,  and  the  obligee,  before  the  day, 
accept  of  me  a  lease  of  an  house  in  satisfaction ;  this  is 
no  plea  in  debt  upon  my  obligation  :  and  yet  the  end 
of  this  statute  was  but  security  for  money;  but  because 
the  entering  into  this  statute  itself,  which  is  the  me- 
diate act  whereto  I  am  bound,  is  a  corporal  act  which 
lieth  not  in  satisfaction,  therefore  the  law  taketli  no 
consideration  that  the  remote  intent  was  for  money. 

So  if  I  make  a  *fcotrment  in  fee,  upon  condition  3r  R. 
that  the  feoffee  shall  infeoff  over,  and  the  feoffee  be^^"*" 
disseised,  and  a  descent  cast,  and  then  the  feoffee 
bind  himself  in  a  statute,  which  statute  is  discharged 
before  the  recovery  of  the  land  :  this  is  no  breach  of 
the  condition,  because  the  land  was  never  liable  to 
the  statute,  and  the  possibility  that  it  should  be  liable 
upon  recovery  the  law  doth  not  respect. 

So  if  I  enfeoff  two,  upon  condition  to  enfeoff,  and 
one  of  them  take  a  wife,  tlie  condition  is  not  broken  ; 
and  yet  there  is  a  remote  possibility  that  the  joint- 
tenant  may  die,  and  then  the  feme  is  intitled  to  dower. 

So  if  a  man  purchase  land  in  fee-simple,  and  die 
without  issue  ;  in  the  first  degree  the  law  respecteth 
dignity  of  sex,  and  not  proximity;  and  therefore  the 
remote  heir  on  the  part  of  the  father  shall  have  it, 
before  the  near  heir  on  the  part  of  the  mother :  but, 
in  any  degree  paramount  the  first  the  law  respecteth 
it  not,  and  therefore  the  near  heir  by  the  grand- 
mother on  the  part  of  the  father  shall  have  it,  be- 
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tresreveread  Judge,  le  Siir  Coke,  lib.  2. 
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foape  tlie  remote  heir  of  the  giandfather  on  the  parto^ 
the  father. 

This  rule  faileth  in  covinous  acts,  which  though 
they  be  conveyed  through  many  degrees  and  reaches, 
yet  the  law  taketli  heecl  to  the  corrupt  beg^nnin^»  and 
counteth  all  as  one  intire  act. 

As  if  a  feoilment  be  made  of  lands  held  in  knight's 
ii'^*^^*^b'-  ^'*^^^'^^*^  ^^  ^'  ^-  "pon  condition  tliat  he  within  a  cel^• 
tain  time  shall  infeofF  L  D.  which  feoffment  to  I.  D. 
shall  he  to  the  wife  of  the  first  feofler  for  her  jointure, 
etc.  tliis  feoffment  is  within  the  statute  of  32  H.  VIIL 
nam  dolus  circuitu  7ion  purgatur. 

In  like  manner  this  rule  holdeth  not  in  criminal 
acts,  except  they  have  a  full  interruption ;  because 
when  the  intention  is  matter  of  substance,  and  that 
which  the  law  doth  principally  behold,  there  the  fi!*st 
motive  must  be  principally  regarded,  and  not  the  last 
Op.  Catte- impulsion.  As  if  I.  S.  of  malice  prejiense  discharge  a 
Jj^'JJ^^"^ pistol  at  L  D.  and  miss  him,  whereupon  he  throws 
deSLoel.  down  his  pistol  and  flies,  and  I.  D.  pursueth  him  to  kill 
him,  wlicrciipon  he  turneth  and  killeth  I.  D.  with  a 
dagger  ;  if  the  law  should  consider  the  last  impulsive 
cause,  it  should  say  that  this  was  in  his  own  defence  ; 
but  the  law  is  otherwise,  for  it  is  Imt  a  pursuance  and 
execution  of  the  first  murderous  intent. 

But  if  I.  S.  had  fallen  down,  his  dagger  drawn,  and 
I.  D.  had  fallen  by  haste  upon  his  dagger,  there  1.  D. , 
had  been/e/o  de  se^  and  I.  S.  shall  go  quit. 

Also  you  may  not  confound  the  act  with  the  exe- 
cution of  the  act;  nor  the  intire  act  with  the  last  jiart, 
or  the  consummation  of  the  act. 
LU.cap.de  For  if  a  disseisor  enter  into  religion,  the  immediate 
dtscejjt.  cause  is  from  tlie  party,  though  tlie  descent  be  cast  in 
law ;  but  the  law  doth  but  execute  the  act  which  the 
party  ]>rocureth,  and  therefore  the  descent  shall  not 
bind,  et  e  converso* 

If  a  lease  for  years  be  made  rendeiing  rent,  and 
the  lessee  make  a  feoffment  of  part,  and  the  lessor 
enter,  the  immediate  cause  is  fi-om  the  law  in  resi>ect 
84  H.  8.  Qf  the  forfeiture,  though  the  entry  be  the  act  of  the 
31  R.    '^  party;  but  that  is  but  the  pursuance  and  putting  in 
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execution  of  the  title  which  the   law  giveth :    and 
therefore  the  rent  or  condition  shall  l^e  apportioned. 

So  in  the  binding- of  a  right  by  a  descent^  you  are  to 
consider  the  whole  time  from  the  disseisin  to  the 
descent  cast ;  and  if  at  all  times  the  person  be  not  pri- 
Tileged,  the  descent  binds. 

And  therefore  if  a  feme  covert  be  disseised,  andgH.?,  24. 
the  baron  dieth,  and  slie  taketh  a  new  husband,  and^*^'*^** 
then  the  descent  is  cast :  or  if  a  man  that  is  not  infra  143, 
quatuor  maria,  be  disseised,  and  return  into  England, 
and  go  over  sea  again,  and  then  a  descent  is  cast,  this 
descent  bindeth,  because  of  the  interim  when  the 
persons  might  have  entered  ;  and  the  law  resjiecteth 
not  the  state  of  the  person  at   the  last  time  of  the 
descent  cast,  but  a  continuance  from  the  very  disseisin 
to  the  descent. 

So  if  baron  and  feme  l>e,  and  they  join  in  feoffment 4  h  5  P. 
of  the  wife's  land  rendring  rent,  and  the  baron  die,*'^*^y* 
and  the  feme  take  a  new  husband  before  any  rent- 
day,  and  he  accept  the  rent,  the  feoffment  is  affinned 
for  ever. 


REGULA  II. 

m  potest  adduci  creep tio  ejusdem  rei,  cujus  petit ur 
dissolutio. 


It  were  impertinent  and  contrary  in  itself,  for  the 
W  to  allow  of  a  plea  in  bar  of  such  matter  as  is  to 
^  defeated  by  the  same  suit ;  for  it  is  included :  and 
otherwise  a  man  should  never  come  to  the  end  and 
effect  of  his  suit,  but  be  cut  off  in  the  way. 

And  therefore  if  tenant  in  tail  of  a  manor,  where- 
wnto  a  villain  is  regardant,  discontinue  and  die,  and 
the  right  of  entail  descend  unto  the  villain  himself, 
who  brings  formedoit^  and  the  discontinuee  pleadeth 
"Alienage  ;  this  is  no  plea,  l>ecause  the  devester  of  the 
hfinor,  which  is  the  intent  of  the  suit,  doth  include 
m  plea,  because  it  determineth  the  villenage. 
So  if  tenant  in  ancient  demesne  lie  disseised  by  the  so  E.  3. 
d,  whereby  the  seigniory  is  suspended,  and  the  dis- 
c  2 
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seisee  bnng  his  assize  m  the  court 
fee  is  no  plea,  because  the  suit  is  to  undo  the  disseisin, 
and  to  receive  the  seigniory  in  ancient  demesne, 
dg.  So  if  a  man  be  attainted  and  executed,  and  the  heir 
^•biing  error  upon  the  attainder,  and  corruption  of  blood 
hy  the  same  attainder  be  pleaded,  to  interrupt  his  con- 
veying in  the  said  writ  of  error ;  this  is  no  plea,  for 
then  he  were  without  remedy  ever  to  reverse  the 
attainder, 
3.  So  if  tenant  in  tail  discontinue  for  life  rendering 
rent,  and  the  issue  brings /br?rteJo«,  and  the  warrant 
of  his  ancestor  with  assets  is  pleaded  against  him, 
and  the  assets  is  layed  to  be  no  other  but  his  revei-sion 
with  the  rent ;  this  is  no  plea,  because  the  formedon 
which  is  brought  to  undo  this  discontinuance,  doth 
inclusively  undo  this  new  reversion  in  fee,  and  the  rent 
thereunto  annexed. 

But  whether  this  rule  may  take  place  when  the 
matter  of  the  plea  is  not  to  be  avoided  in  the  same 
suit  but  in  another  suit,  is  doubtful ;  and  I  rather  take 
the  law  to  be,  that  this  rule  doth  extend  to  such  cases ; 
where  otherwise  the  party  were  at  a  mischief,  in  respect 
the  exceptions  or  bars  might  be  pleaded  cross,  either 
of  tliem,  in*  the  contrary  suit ;  and  so  the  jjarty  alto- 
gether prevented  and  intercepted  to  come  by  his  right. 
So  if  a  man  be  attainted  by  two  several  attainders, 
and  there  is  error  in  them  both,  there  is  no  reason  but 
there  should  be  a  remedy  open  for  the  heir  to  reverse 
those  attainders  being  erroneous,  as  well  if  they  be 
twenty  as  one. 

And  therefore,  if  in  the  writ  of  error  brought  by  the 
heir  of  one  of  them,  the  other  attainder  should  be  a 
plea  peremptorily ;  and  so  again,  if  in  error  brought  of 
that  other,  the  former  should  be  a  plea ;  these  were  to 
exclude  him  utterly  of  his  right :  and  therefore  it  shall 
be  a  good  replication  to  say,  that  he  hath  a  writ  of 
error  depending  of  that  also,  and  so  the  court  shall 
proceed :  but  no  judgment  shall  be  given  till  both 
pleas  be  discussed  ;  and  if  either  plea  be  found  with- 
out error,  there  shall  be  no  reversal  either  of  the  one 
or  of  the  other ;  and  if  he  discontiiiue  citlier  writ,  then 
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shall  it  be  no  longer  a  plea :  and  so  of  several  out- 
lavrries  in  a  pei-sonal  action. 

And  this  seemeth  to  me  moi-e  I'easonable,  than  that 
generally  an  outlawry  or  an  attainder  should  be  no 
plea  in  a  writ   of  error    brought    upon    a    divei'se 
out  la  wry  or  attainder,  as  7  H.  IV.  and  7  H.  VI. 
seem  to  hold ;  for  that  is  a  remedy  too  large  for  the 
mischief;  for  there  is  no  reason  but  if  any  of  the  out- 
JawTies  be  indeed  without  error,  but  it  should  be  a  pe- 
remptory plea  to  the  person  in  a  writ  of  error,  as  well 
as  in  any  other  action. 

Uut  if  a  man  levy  a  fine  sur  conusaunce  de  droit 
come  ceo  que  il  ad  de  son  done,  and  suffer  a  recovery 
of  the  same  lands,  and  there  be  error  in  them  both,  he 
cannot  bring  error  first  of  the  fine,  because  by  the  re- 
covery his  title  of  en-or  is  discharged  and  released  in 
law  inclusivhi  but  he  must  begin  with  the  error  upon  37  K 
the  recovery,  which  he  may  do,  because  a  fine  exe- 
cuted barreth  no  titles  that  accrue  de  puisne  tems  after 
the  fine  levied,  and  so  restore  himself  to  his  title  of 
en*or  upon  the  fine :  but  so  it  is  not  in  the  fonner  case 
of  the  attainder  ;  for  the  writ  of  error  to  a  former  at-^ 
tainder  is  not  given  away  by  a  second,  except  it  be 
by  express  words  of  an  act  of  parliament,  but  only  it 
rt'inaineth  a  plea  to  his  person  while  he  liveth,  and  to 
the  conveyance  of  the  heir  after  his  death. 

Rut  if  a  man  levy  a  fine  where  he  hath  nothing  in  the 

land,  which  inureth  by  way  of  conclusion  only,  and  is 

exccutoiy  against  all  purchases  and  new  titles  which 

shall  grcjw  to  the  conusor  afterwards,  and  he  purchase 

the  land,  and  suffer  a  recovery  to  the  conusee,andin  both 

fine  and  recovery  there  is  error ;  this  fine  is  Janus  bi- 

frons,  and  will  look  forwards,  to  bar  him  in  the  writ  of 

error  brought  of  the  recovery  ;  and  therefore  it  will 

come  to  the  reason  of  the  first  cause  of  the  attainder, 

that  he  must  reply,  that  he  hath  a  writ  of  error  also 

dejiending  of  the  same  fine,  and  so  demand  judgment. 

To  return  to  our  first  purpose,  like  law  is  it  if  tenant  16  E.  3. 
in  tail  of  two  acres  make  two  several  discontinuances  ^' •**•  ^*' 
to  two  several  persons  fin*  Hfe  rendering,  and  bring  the 
formcdon  of  both,  and  in  Jormedon  brought  of  white 
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acre  the  reversion  and  rent  reserved  upon  black  aoto 
is  pleaded,  and  so  contrary.  I  take  it  to  be  a  ^ood 
replication,  that  he  \\^i\i  Jonnedon  also  upon  that  de- 
pending, whereunto  the  tenant  hath  pleaded  the  de- 
scent of  the  reversion  of  white  acre ;  and  so  neither 
shall  be  a  bar:  and  yet  there  is  no  doubt  but  if  in  a 
formedon  the  warrant  of  tenant  in  tail  with  assets  be 
[pleaded,  it  is  a  replication  for  the  issue  to  say,  that  a 
\pj\ecipe  dependeth  brought  by  I.  S.  to  evict  the  assets. 
But  the  former  case  standeth  upon  the  paiticular 
►reason  before  mentioned. 

REGULA  III. 

Verba  fortius  accipiuntur  contra  proferentem* 

This  rule,  that  a  man's  deeds  and  Ills  words  shall 
'be  taken  strongliest  against  himself,  though  it  be  one 
of  the  most  common  grounds  of  the  law,  it  is  notwith- 
standing a  rule  drawn  out  of  the  depth  of  reason  :  far, 
I  first,  it  is  a  schoolmaster  of  wisdom  and  diligence  in 
making  men  watchful  in  their  own  business  ;  next  it 
is  author  of  much  quiet  and  certainty,  and  that  in  two 
sorts ;  first,  because  it  favoureth  acts  and  conveyances 
executed,  taking  them  still  beneficially  for  the  gran- 
tees and  possessors :  and  secondly,  because  it  makes 
an  end  of  many  questions  and  doubts  about  construc- 
tion of  words  ;  for  if  the  labour  were  only  to  pick  out 
the  intention  of  the  parties,  every  judge  would  have 
a  several  sense ;  whereas  this  rule  doth  give  them  a 
sway  to  take  the  law  more  certainly  one  way. 

But  this  rule,  as  all  other  i*ules  which  are  very  ge- 
neral, is  but  a  sound  in  the  air,  and  cometh  in  some- 
times to  help  and  make  up  other  reasons  without  any 
great  instruction  or  direction  ;  except  it  be  duly  con- 
ceived in  point  of  difference,  where  it  taketh  place, 
and  where  not.  And  first  we  will  examine  it  in  grants, 
and  then  in  pleadings. 

The  force  of  this  rule  is  in  three  things,  in  ambi- 
guity of  words,  in  implication  of  matter,  and  reducing 
and  qualifying  the  exposition  of  such  grants  as  were 


Maxims  of  the  Laze. 

against  the  law,  if  they  were  taken  according  to  their 
words. 

And  therefore  if  I.  S.  submit  himself  to  arbitrements  R.3.  i8. 
of  all  actions  and  suits  between  him  and  I.  D.  andjg^*'  '^' 
I.  N.  it  rests  ambiguous  whether  this  submission  shall 
be  intended  collective  of  joint  nctioiis  only,  or  distri- 
butive of  several  actions  also  ;  but  because  the  words 
shall  be  strongliest  taken  against  I.  S,  that  speaks 
tliem,  it  shall  be  understood  of  both  :  for  if  I.  S.  had 
submitted  himself  of  all  actions  and  suits  which  he 
hath  now  depending,  except  it  be  such  as  are  between 
iiim  and  I.  D.  and  I.  N.  now  it  shall  be  understood 
collective  only  of  joint  actions,  because  in  the  other 
cnac  large  construction  was  hardest  against  him  that  , 

speaks,  and  in  tliis  case  strict  construction  is  hardest. 

So  if  I  grant  ten  pounds  rent  to  baron  and  feme,  8  Ass.  p. 
and  if  the  baron  die  that  the  feme  shall  have  three  ^^* 
pounds  rent,  because  these    words    rest   ambiguous 
whether  1  intend  three  pounds  by  way  of  increase,  or 
tliree  pounds  by  way  of  restraint  and  abatement  of  the 
former  rent  of  ten  pounds,  it  shall  be  taken  strongliest 
against  me  that  am  the  grantor,  that  is  three  pounds 
addition  to  the  ten  pounds :  but  if  I  had  let  lands  to 
haron  and  feme  for  three  lives,  i*eserving  ten  pounds 
per  atinu7n,  and,  if  the  baron  die,  reddendum  three 
pounds ;  this  shall  be  taken  contrary  to  the  former 
case,  to  abridge  my  rent  only  to  three  poimds. 

So  if  I  demise  omnes  boscos  meos  in  villa  de  Dale  i4  H.  e. 
for  years,  this  passeth  the  soil ;  but  if  I  demise  all  my  ^   jj** 
lands  in  Dale  e.vceptis  boscis,  tliis  extendeth  to  the 
trees  only,  and  not  to  the  soil. 

So  if  I  sow  my  land  with  corn,  and  let  it  for  years, 
the  corn  passeth  to  the  lessee,  if  I  except  it  not ;  but 
*flinake  a  lease  for  life  to  I.  S.  upon  condition  that 
*ipon  request  he  shall  make  me  a  lease  for  ycais,  and 
J-  S.  sow  the  ground,  and  then  I  make  request,  1.  S. 
^ay  well  make  me  a  lease  excepting  his  com,  and 
'^ot  break  the  concUtion, 

So  if  I  have  free  warren  in  my  own  land,  and  let  ray  8  H,  g.  i 
*M  for  life,  not  mentioning  my  waiTcn,  yet  the  lessee  ^^^Jj*^* 
"implication  shall  have  the  warren  discharged  andr>y.30.6. ' 
L  during  hii  lease  :  but  if  I  had  let  the  laud  UiOt 
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cum  libera  garrena,  excepting  white  aci-e,  there  the 
warren  is  not  by  implication  reserved  unto  me  either 
to  be  enjoyed  or  to  be  extinguished  ;  but  the  lessee 
shall  have  the  waiTen  against  me  in  white  acre. 

So  if  I.  S.  hold  of  me  by  fealty  and  rent  only,  and 
I  grant  the  rent,  not  speaking  of  the  fealty ;  yet  the 
fealty  by  iniplication  shall  pass,  because  my  grant  shall 
be  taken  strongly  as  of  a  rent  service,  and  not  of  a 
rent  secke. 

Otherwise  had  it  been  if  the  seigniory  had  been  by 
homage,  fealty,  and  rent,  because  of  the  dignity  of  the 
service,  which  could  not  have  passed  by  intendment 
by  the  grant  of  the  rent ;  but  if  I  be  seised  of  the 
86  Am.  pi.  manor  of  Dale  in  fee,  whereof  I.  S.  holds  by  fealty 
and  rent,  and  I  grant  the  manor,  excepting  the  rent 
of  I.  S.  there  the  fealty  shall  pass  to  tlie  grantee,  and 
I  shall  have  but  a  rent  secke. 

So  in  grants  against  tlie  law,  if  I  give  land  to  I.  S, 
and  his  heirs  males,  this  is  a  good  fee-simple,  which  is 
a  Larger  estate  than  the  words  seem  to  intend,  and  the 
word  "  males"  is  void.  But  if  I  make  a  gift  in  tail, 
reserving  rent  to  me  and  the  heirs  of  my  body,  the 
words  "  of  my  body'*  are  not  void,  and  so  leave  it 
rent  in  fee-simple  \  but  the  words  "  heirs  and  all"  are 
void,  and  leaves  that  but  a  rent  for  life ;  except  that 
you  will  83}%  it  is  but  a  limitation  to  any  my  heir  in 
fee-simple  which  shall  be  heir  of  my  body;  for  it 
cannot  l^e  a  rent  in  tail  by  reservation. 
45  ly.  3.  But  if  1  give  lands  with  my  daughter  in  frank  mar- 
sgo,  24R.i.iage,  the  remainder  to  I.  S.  and  his  heirs,  tliis  grant 
cannot  be  good  in  all  parts,  according  to  the  words  : 
for  it  is  incident  to  the  nature  of  a  gill  in  frank  mar- 
riage, that  the  dnnee  hold  of  the  donor ;  and  there- 
fore my  deed  shall  be  taken  so  strongly  against  my- 
self, tliat  rather  tlian  the  remainder  shall  he  void,  the 
frank  marriage,  though  it  be  first  placed  in  the  deed, 
shall  be  void  as  a  frank  marriage. 
4H.  6.2«.  But  if  I  give  land  in  frank  marriage,  reserving  to 
26A««.  pi- me  and  my  heli*s  ten  pounds  rent,  now  the  frank  mar- 
riage stands  good,  and  the  reservation  is  void,  iK'cause 
it  is  a  limitation  of  u  t>encfit  to  mystelf,  and  not  to  a 
stranger. 
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So  if  I  let  white  acre,  black  acre,  and  green  acre  to 
I.  S.  excepting  wliite  acre,  this  exception  is  void,  be- 
cause it  is  repugnant;  but  if  I  let  the  three  acres 
aforesaid,  reddendo  twenty  shillings  rent,  mz>  for 
white  acre  ten  shillings,  and  for  black  acre  ten  shil- 
lings, I  shall  not  distrain  at  all  in  green  acre,  but  that 
shall  be  discharged  of  my  rent. 

So  if  I  grant  a  rent  to  L  S.  and  his  heirs  out  of  my  4fi  \L  3, 
manor  of  Dale,  et  obligo  maneriuvi  pr (edict um  et  oni-  ^*' 
ftia  bona  et  catalla  mea  super  mafierium  pradictum 
exist  entia  ad  distringe?idum  per  ballivos  domini  regis : 
this  limitation  of  the  distiHiss  to  the  king's  bailiffs  is 
void,  and  it  is  good  to  give  a  power  of  distress  to  I.  S. 
the  grantee,  and  his  bailiffs. 

But  if  I  give  land  in  tail  tencndo  de  capitalihus  do- 2  Ed,  4. 5. 
minis  per  redditum  mginti  solldorum  perjidelitatem: 
this  limitation  of  tenure  to  the  chief  lord  is  void  ;  but 
it  shall  not  be  good,  as  in  the  otlier  case,  to  make  a 
reservation  of  twenty  shillings  good  unto  myself;  but 
it  shall  be  utterly  void,  as  if  no  reservation  at  all  had 
been  made :  and  if  the  truth  be  that  I,  that  am  the 
donor,  hold  of  the  lord  paramount  by  ten  shillings 
only,  then  there  shall  be  ten  shillings  only  intended  to 
be  reserved  upon  the  gift  in  tail  as  for  ovelty. 

So  if  I  give  land  to  I.  S.  and  the  heirs  of  his  body,  21  Ed.  3. 
and  for  default  of  such  issue  ffuod  tenemeutuin  pra-^^-^^  *' 
dictum  revert  a  fur  ad  L  N.  yet  these  words  of  rever-  i>yer  W, 
sion  wiU  carry  a  remainder  to  a  stranger.     But  if  I  Plow.  fo. 
let  white  acre  to  L  S.  excepting  ten  shillings  rent,  g^'3/^^ 
these  words  of  exception  to  mine  own   benefit  shall 
never  inure  to  words  of  reservation. 

But  now  it  is  to  be  noted,  that  this  rule  is  the  rule 
which  is  last  to  be  resorted  to,  and  is  never  to  be  relied 
upon  but  where  all  other  rides  of  exposition  of  words 
fail ;  and  if  any  other  rule  come  in  place,  this  giveth 
j)lace-  And  that  is  a  point  worthy  to  be  observed  ge- 
nerally in  the  rules  of  the  law,  that  when  they 
encounter  and  cross  one  another  in  any  case,  that  be 
understood  which  the  law  holdeth  worthier,  and  to 
be  preferred ;  and  it  is  in  this  particular  very  notable 
to  consider,  that  this  being  a  rule  of  some  strictness 
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unci  I'i^or,  cloth  not,  as  it  wei*c,  his  office,  but  in  ab- 
Kenrc  of  othc^r  nilfs  which  are  of  some  equity  and  hu- 
manity ;  whith  lules  you  ^4hall  find  afterwards  set 
d(»wn  with  their  expositions  and  limitations. 

But  now  to  ^^ive  a  taste  of  tlieni  to  this  present  pur- 
pose :  it  in  a  rule,  that  jL^encval  words  shall  never  Ije 
stretched  to  foreign  intendment,  which  the  civilians 
ittter  thus  :  Verba  gcntraila  restri?Jguntur  ad  habi- 
iiia(i'.m  ptriioua'^  vel  ad  apt'ttudinem  rcL 
u  Am.  |.i.  'j'lierel'ore  if  a  man  grant  to  another,  common  intra 
inclasct  bundas  vHlce  de  Daicy  and  part  of  the  viUe 
hi  his  neveral,  and  part  is  his  waste  and  common  \  the 
grantee  Hhall  not  have  common  in  tlie  several :  and 
yet  that  is  the  strnn^fcst  exposition  against  the  grantor. 

So  it  is  a  rule.  Verba  it  a  sunt  Jnieiiigendih  ut  res 
magis  vakatt  quam  pereat :  and  therelbi*e  if  I  give 
hintl  to  I.  vS.  and  his  heirs,  reddendo  quliKjue  libras 
atinuatm  to  I.  1).  and  liis  heirs,  this  implies  a  condi- 
tion to  me  that  am  the  giantor;  yet  it  were  a  stronger 
exposition  against  me,  to  say  the  limitation  should  be 
void,  and  the  fcotfment  absolute. 

So  it  is  a  rule,  that  the  law  will  not  intend  a  wrongs 
which  the  civilians  utter  thus;  Ea  est  accipieiida  in- 
ttrpretaiio.qtut  vilio  caret.  And  therefore  if  the  exe- 
cutora  of  L  S.  grant  ortmia  bona  et  cat  alia  sua^  the 
goods  w  hich  they  have  as  executors,  will  not  pass, 
because  tiou  catisiat  whether  it  may  not  he  a  devasta- 
tion, and  so  a  wrong;  and  yet  against  the  trespasser 
that  takoth  them  out  of  their  possession,  they  shall 
declaix?  uuod  bona  sua  cepit. 

"    So  it  IS  a  nde,  words  arc  to  be  understood  that  they 
somov !    '       I  l>e  not  idle  and  frivolous :  Verba 
9ilfuid  cpcr  /it,  verba  ann  effect u  sunt  acci- 

plenda.  And  then'fore  if  I  banrain  and  sell  you  four 
\mris  of  my  manor  of  Dale,  and  say  not  in  how  many 
|virts  t4>  lie  dividcxl,  this  shall  lie  ooQStitied  four  parts 
i>f  fi>T,  and  not  of  six  nor  seven,  etc.  because  that  it 
it  the  strongest  against  me ;  hut  on  the  otlier  side, 
it  siuiU  not  he  intended  four  p;uts  of  four  i^arts  that  is 
whole  of  Imir  quarters ;  and  \*et  that  were  strongest 
of  «U»  but  then  the  words  n'ere  idle  and  of  oooeedcct. 
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So  it  is  a  rule,  Dkntmtio  non  iniej'pretaiio  esty  qua  3  H.  6.20, 
^etnnino  rectdlt  a  lit  era:  and  therefore  if  I  have  a  free 
rent  or  fee  farm-rent  issuing  out  of  wliite  acre  of  ten 
shiUings,  and  I  reciting  the  same  reservation  do  grant 
to  I.  S.  the  rent  of  five  shillings  per ci/^icw^  de  reddit* 
pmdict'  et  de  omtiibus  tcrris  et  tenementis  mcis  in 
Dale,  with  a  clause  of  distress,  although  there  be 

Iattumement,  yet  nothing  passeth  out  of  my  formor 
Dent ;  and  yet  that  were  strongest  against  me  to  have 
it  a  double  rent,  or  grant  of  part  of  that  rent  with  an 
enlargement  of  a  distress  in  the  other  land,  but  for 
that  it  is  against  the  words,  because  copulatio  verborum 
incllnat  exceptionem  in  eodem  sensu,  and  the  word  de, 
anglice  out  of,  may  be  taken  in  two  senses,  that  is, 
either  as  a  greater  sum  out  of  a  less,  or  as  a  charge 
9txt  of  land,  or  other  principal  interest ;  and  that  the 
coupling  of  it  with  lands  and  tenements,  doth  define 
thie  sense  to  be  one  rent  issuing  out  of  another,  and 
not  as  a  lesser  rent  to  be  taken  by  way  of  computa- 
tion out  of  a  greater:  therefore  nothing  passeth  of  that 
rent.     But  if  it  stood  of  itself  without  these  words  of 
letTid  and  tenements,  namely,    I  reciting  that  I  am 
seised  of  such  a  rent  of  ten  shillings,  do  grant  five 
Minings percipiend'  de  eodem  reddit\  it  is  good  enough 
'v^thout  attumement  *,  because  percipiend^  de  etc*  may 
^vell  be  taken  for  parcelta  de  etc.  without  violence  to 
the  words ;  but  if  it  had  been  percipiend'  de,  I.  S, 
without  saying  de  redditibus  prcedict\  although  I.  S. 
^  the  person  that  payeth  me  the  foresaid  rent  of  ten 
^hillings,  yet  it  is  void :  and  so  it  is  of  all  other  rules 
*f*  exposition  of  grants,  when  they  meet  in  opposition 
^ith  this  rule,  they  are  preferred. 

Now  to  examine  this  rule  in  pleadings  as  we  have 
^one  in  gi'ants,  you  shall  find  that  in  all  imperfections 
^^  pleadings,  whether  it  be  in  ambiguity  of  words  and 
double  intendments,  or  want  of  certainty  and  aver- 
*^<^nt5,  or  impropriety  of  words,  or  repugnancy  and 
absurdity  of  words,  even  the  plea  shall  be  strictly  and 

*^tongIy  taken  against  him  that  pleads.  

For  ambiguity  of  words,  if  in  a  writ  of  entry  upon22H,6.4s. 
'^Wisin,  the  tenant  pleads  jointenancy  with  I.  S.  of 
^he  gift  and  feoffment  of  I.  D.  judgment  dc  brief c. 
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the  demandant  saith  that  long-  time  before  I,  D.  any 
thing  had,  the  demandant  himself  was  seised  in  fee 
qiwusque  pr (edict  I.  D.  super  possessionem  ejus  in- 
traviti  and  made  a  joint  feoflment,  whereupon  he  the 
demandant  re-entred,  and  so  was  seised  until  by  the 
defendant  alone  he  was  disseised ;  this  is  no  plea,  be- 
cause the  word  hitravit  may  be  understood  either  of 
a  lawful  entry,  or  of  a  tortious  ;  and  the  hardest 
against  him  shall  be  taken,  which  is,  that  it  was  a 
lawful  entry ;  therefore  he  should  have  alledged  pre- 
cisely that  L  D.  disseiifivit. 

So  upon  ambiguity  that  grows  by  reference,  if  an 
action  of  debt  be  brought  against  I.  N.  and  L  P. 
sheriflfs  of  London,  upon  an  escape,  and  the  plaintiff 
doth  declare  upon  an  execution  by  force  of  a  recovery 
in  the  prison  of  Ludgate  sub  custodia  I.  S.  et  I.  D. 
then  sherifTs  in  1  K,  H.  VIII.  and  that  he  so  continued 
sub  custodia  /.  B,  et  /.  G,  in  2  Iv.  H.  VIII.  and  so 
continued  sub  custodia  LN.  et  I.  L.  in  3  K.  H.  VIIL 
and  then  was  suffered  to  escape :  L  N.  and  I.  L. 
jilead,  that  before  the  escape,  supposed  at  such  a  day 
uimo  superius  in  fimTatione  spccijicato,  the  said  I.  D* 
and  I.  S.  ad  tunc  vicecomites  suffered  him  to  escape ; 
this  is  no  good  plea,  because  there  be  three  ycai's  spe- 
cified in  the  declaration,  and  it  shall  be  hardliest  taken 
that  it  was  X  or  3  H.  VIIL  when  they  were  out  of 
office ;  and  yet  it  is  nearly  induced  by  the  ad  tunc 
vicecomiteSj  which  should  leave  the  intendment  to  be 
of  that  year  in  which  the  declaration  supposeth  that 
they  weve  sheriffs ;  but  that  sufficeth  not,  but  the 
year  must  be  alleged  in  fact,  for  it  may  be  it  was  mis- 
laid by  the  plaintiff,  and  therefore  the  defendants 
meaning  to  discharge  themselves  by  a  former  escape, 
which  was  not  in  their  time,  must  allege  it  precisely, 
26  R.  8.  For  inceitainty  of  intendment,  if  a  warranty  colla- 
teral be  pleaded  in  bar,  and  the  plaintiff  by  replica- 
tion, to  avoid  warranty,  saith,  that  he  entered  upon 
the  possession  of  the  defendant,  7ion  constat  whether 
this  entry  was  in  the  life  of  the  ancestor,  or  after  the 
warranty  attached ;  and  therefore  it  shall  be  taken  in 
hardest  sense,  that  it  was  after  the  wan-anty  descend- 
ed, if  it  be  not  otherwise  averred. 
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f>,  For  impropriety  of  words,  if  a  man  plead  that  hisssH.C.ia. 
ancestors  died  by  protestation  seised,  and  that   I.  g.^^^*^*^' 
abated,  etc.  this  is  no  pica,  for  there  can  be  no  abate- 
ment except  there  be  a  dying  seised  alleged  in  fact ; 
and  an  abatement  shall  not  improperly  be  taken   for 
dis^ei&in  in  pleading,  car  parols  sont  pleas. 
-i.  For  repugnancy,  if  a  man  in  avowry  declares  that?)  R-  Dy. 
he  was  seised  in  his  demesne  as  of  fee  of  white  acre,  *"'  *^ 
and  being  so  seised  did  demise  the  same  white  acre 
to  I.  S.  habendum  the  moiety  for  twenty-one  years  from 
the  date  of  the  deed,  the  other  moiety  from  the  sur- 
render, expiration,  or  determination  of  the  estate  of 
L  D.  qui  tefiet  pmdict'  tnedietatem  ad  terminum  vitte 
sua  reddend'  40s.  rent :  this  declaration  is  insufficient. 
because  the  seisin  that  he  hath  alleged  in  himself  in 
his  demesne  as  of  fee  in  the  whole,  and  the  state  for 
life  of  a  moiety,  are  repugnant ;  and  it  shall  not  be 
cured  by  taking  the  last  which  is  expressed  to  control 
the  former,  which  is  but  general  and  formal  i  but  the 
plea  is  naught,  yet  the  matter  in  law  had  been  good  to 
have  uititled  him  to  have  distrained  for  the  whole  rent. 

But  the  same  restraint  follows  this  rule  in  pleading 
that  was  before  noted  in  grants  :  for  if  tlie  case  be  sucli 
as  falleth  within  any  other  rule  of  pleadings,  then  this 
rule  may  not  be  urged. 

And  therefore  it  is  a  ride  that  a  bar  is  good  to  a  ^  jj-^-  ♦• 
common  intent.  As  if  a  debt  be  brought  against  fivep[o^"^ 
executors,  and  three  of  them  make  default,  and  two 
appear  and  plead  in  bar  a  recovery  had  against  them 
two  of  300/.  and  nothing  in  their  hands  over  and  above 
that  sum:  if  this  bar  should  be  taken  strongliest  against 
them,  then  it  should  be  intended  that  they  might  have 
abated  the  first  suit,  because  the  other  three  were  not 
named,  and  so  the  recovery  not  duly  had  against  them; 
but  because  of  this  other  rule  the  bar  is  good :  for 
that  the  more  common  intent  will  say,  that  they  two 
did  only  administer,  and  so  the  action  weJl  conceived  ; 
rather  than  to  imagine,  that  they  would  have  lost  the 
benefit  and  advantage  of  abating  of  the  writ. 

So  theie  is  another  rule, that  in  pleading  a  man  sliall 
not  disclose  that  which  is  against  liiuisclf:  and  there- 


fore  if  it  be  a  matter  that  is  to  he  set  forth  on  the 
other  side,  then  the  plea  shall  not  Ije  taken  in  the  hard- 
est sense,  but  in  the  most  beneficial,  and  to  be  left 
unto  the  contrary  i>arty  to  allege. 
8S  H.8.  And  therefore  if  a  man  l>e  bound  in  an  obligation^ 
Dy.  lb.  17- that  if  the  feme  of  the  obli|,^ee  do  decease  before  the 
feast  of  St,  John  the  Baptist  wliidi  shall  be  in  the  year 
of  our  Lonl  (4ad  159H,  without  issue  of  her  body  by 
her  husband  lawfully  begotten  then  livini**,  that  then 
the  bond  shall  bo  void  ;  and  in  debt  brought  upon  this 
oliligatiun  the  defendant  pleads  the  feme  died  before 
the  said  feast  without  issue  of  her  body  then  living :  if 
this  plea  should  be  taken  strongliest  against  the  defen- 
dant, then  should  it  be  taken  that  the  feme  had  issue 
at  the  time  of  her  death,  but  issue  died  before  the 
feast ;  but  that  shall  not  be  so  understood,  because  it 
makes  against  the  defendant,  and  it  is  to  be  brought 
in  on  the  plaintiff's  side,  and  that  without  traverse. 
30  E.  3.  So  if  in  a  detinue  brought  by  a  feme  against  the 
executors  of  her  husband  for  the  reasonable  part  of  the 
goods  of  her  husband,  and  her  demand  is  of  a  moiety » 
and  she  declares  upon  the  custom  of  the  realm,  by 
which  the  feme  is  to  have  a  moiety,  if  there  be  no  issue 
between  her  and  her  husband,  and  the  third  part  if 
there  be  issue  had,  and  declareth  that  her  husband  died 
without  issue  had  between  them  ;  if  this  count  shoidd 
be  hardliest  constnicd  against  the  party,  it  should  be 
intended  that  her  husband  had  issue  by  another  wife, 
though  not  by  her,  in  which  case  the  feme  is  but  to 
have  the  third  part  likewise;  but  that  shall  not  be  so 
intended,  because  it  is  matter  of  reply  to  be  shewed 
of  the  other  side. 

And  so  it  is  of  all  other  rules  of  pleadings,  these 
\yemg  sufficient  not  for  the  exact  expounding  of  these 
other  rules,  but  obiter  to  shew  how  this  rule  which  we 
handle  is  put  by  when  it  meets  with  any  other  rule. 

As  for  acts  of  parliament,  verdicts,  judgments,  etc^ 
which  are  not  words  of  parties,  in  them  this  rule  hath 
no  place  at  all,  neither  in  devises  and  ^ills,  upon  seve- 
ral reasons ;  but  more  especially  it  is  to  be  noted, 
that  in  evidence  it  hath  no  place,  which  yet  seems  to 


have  some  affinity  with  pleadings,  especially  when  de- 
murrer is  joined  upon  the  evidence. 

And  therefore  if  land  be  given  by  will  by  H.  C.  to  13.  i4 
his  son  L  C.  and  tltc  heirs  males  of  his  body  begotten;  ^'  ^'  *^^' 
the  remainder  to  F.  C.  and  the  heirs  males  of  his  body 
l>egotten :  the  remainder  to  the  heirs  males  of  the  body 
of  the  devisor ;  the  remainder  to  his  daughter  S.  C. 
and  the  heu^s  of  her  body,  with  a  clause  of  perpetuity; 
and  the  question  comes  upon  the  point  of  forfeiture  in 
an  assize  taken  by  default,  and  evidence  is  given,  and 
demurrer  upon  evidence,  and  in  the  evidence  given  to 
maintain  the  entry  of  the  daughter  upon  a  forfeiture, 
it  is  not  set  forth  nor  aveiTcd  that  the  devisor  had  no 
other  issue  male,  yet  the  evidence  is  gf>od  enough,  and 
it  shall  be  so  intended ;  and  the  reason  thereof  cannot 
be,  l)eeause  a  jury  may  take  knowledge  of  matters  not 
within  the  evidence ;  and  the  court  contrariwise  can- 
not take  knowledge  of  any  matter  not  within  the 
pleas ;  for  it  is  clear  that  if  the  evidence  had  been  al- 
together remote,  and  not  proving  the  issue  there, 
although  the  jury  might  find  it,  yet  a  demurrer  may 
well  be  taken  upon  the  evidence. 

But  I  take  the  reason  of  difference  between  plead- 
ings, which  are  but  openings  of  the  case,  and  evidence 
wliich  are  the  proofs  of  an  issue,  to  be,  that  pleadings 
being  but  to  open  the  verity  of  the  matter  in  fact  in- 
differently on  both  parts,  have  no  scope  and  conclusion 
to  direct  the  constniction  and  intendment  of  them, 
and  therefore  must  be  certain  ;  but  in  evadence  and 
proofe  the  issue,  which  is  the  state  of  the  question  and 
conclusion,  shall  incline  and  apply  all  the  proofs  as 
tending  to  that  conclusion. 

Another  reason  is,  that  pleadings  must  be  certain, 
tjccause  the  adverse  party  may  know  wh?reto  to 
answer,  or  else  he  were  at  a  mischief,  which  mischief 
is  remedied  by  a  demurrer ;  but  in  evidence  if  it  be 
short,  impertinent,  or  uncertain,  the  adverse  party  is 
^t  no  mischief*  because  it  is  to  lie  thought  that  the  jury 
^'Jll  pass  againsthim;  yet  nevertheless  because  the  jury 
w  not  compellable  to  supply  defect  of  evidence  out  of 
their  own  knowledge,  though  it  be  in  their  liberty  so 
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to  Jo ;  tliei-efore  the  law  alloweth  a  demurrer  upon 
evidence  also. 


17  H.  6. 
to. 


REGULA  IV. 

Quod  suh  certa forma  concessum  vel  reservatum  est, 
non  trahitur  ad  valorem  vel  compensatlonem. 

The  law  permitteth  every  man  to  part  with  liis 
own  interest,  and  to  qualify  his  own  grant,  as  it 
pleaseth  himself;  and  therefore  doth  not  admit  any 
allowance  or  recompence,  if  the  tiling  be  not  taken  as 
it  is  granted. 

So  in  all  profits  a  prendevt  if  I  grant  common  for 
ten  beasts,  or  ten  loads  of  wood  out  of  my  coppice,  or 
ten  loads  of  hay  out  of  my  meads,  to  be  taken  for 
three  years;  lie  shaU  not  have  common  for  thirty 
beasts,  or  thirty  loads  of  wood  or  hay,  the  third  year, 
if  he  forbear  for  the  space  of  two  years :  here  the  time 
is  certain  and  precise. 

So  if  the  place  be  limited,  as  if  I  grant  estovers  to 
l>e  spent  in  such  a  house,  or  stone  towards  the  repara- 
tion of  such  a  castle ;  although  the  grantee  do  burn  of 
his  fuel  and  repair  of  his  own  charge,  yet  he  can  de- 
mand no  allowance  for  that  he  took  it  not. 

So  if  the  kind  be  specified,  as  if  I  let  my  park  re- 
serving to  myself  all  the  deer  and  sufficient  pasture 
for  them,  if  I  do  decay  the  game  whereby  there  is  uo 
deer,  I  shall  not  have  quantity  of  pasture  answerable  to 
the  feed  of  so  many  deer  as  were  upon  the  ground 
when  I  let  it ;  but  am  without  any  remedy  except 
I  will  replenish  the  ground  again  with  deer. 

But  it  may  be  thought  that  the  reason  of  these 
cases  is  the  default  and  laches  of  the  grantor,  which 
is  not  so. 

For  put  the  case  that  the  house  where  the  estovers 
should  be  spent  be  overthrown  by  the  act  of  God,  as 
by  tempest,  or  burnt  by  the  enemies  of  the  king,  yet 
there  is  no  recompence  to  be  made. 

And  in  tlie  strongest  case  where  it  is  in  default  of 
the  grantor,  yet  he  shall  make  void  his  own  grant  ra- 


ther  than  the  certain  form  of  it  should  be  wrested  to 
an  equity  or  valuation. 

As  if  I  grant  common  ubicunqiie  averia  mea  ierint,  g  h.  6. 36. 
the  commoner  cannot  otherwise  intitle  himself,  except 
that  he  aver  that  in  such  grounds  my  beasts  have  gone 
and  fed ;  and  if  I  never  put  in  any,  but  occupy  my 
gi'ounds  otherwise,  he  is  without  remedy ;  but  if  I 
once  put  in,  and  after  by  poverty  or  otherwise  desist, 
yet  the  commoner  may  continue;  con ti^ari wise,  if  the 
words  of  the  gi-ant  had  been  quandociuique  averia  mea 
ierint,  for  there  it  depends  continually  upon  the  put- 
ting in  of  my  beasts,  or  at  least  the  general  seasons 
when  J  [mt  them  in,  not  upon  every  hour  or  moment. 
But  if  I  gi*ant  tertiam  advocatlonem  to  I.  S.  if  he 
neglect  to  take  his  turn  ea  vice,  he  is  without  remedy : 
but  if  my  wife  be  before  intillcd  to  dower,  and  I  die, 
then   my  heir  shall  have  two  presentments,  and  my 
wife  the  third,  and  my  grantee  shall  have  the  fourth; 
and  it  doth  not  impugn  this  rule  at  all,  because  the 
grant  shall  receive  that  construction  at  the  first  that 
it  was  intended  such  an  avoidance  as  may  be  taken 
and  enjoyed;  as  if  I  grant  pr ox  imam  advocationem  to  29  H.  8. 
1.  D.  and  then  grant  proximam  adxwcatioyiem  to  I.  S,  %•  Se- 
this shall  be  intended  the  next  to  the  next,  that  is  the 
next  which  I  may  lawfully  grant  or  dispose.  ' 

But  if  I  grant  proximam  advocationem  to  I.  S.  and 
I.  M.  is   incumbent,  and  I  grant  by  precise  words,  ' 

iUam  advocationem,  qua  post  mortem,  resig7iationem^  \ 

tmnslationem,  vel  deprivationem  /.  N.  immediate 
fore  contigerit ;  now  this  grant  is  merely  void,  be- 
cause I  had  granted  that  before,  and  it  cannot  be 
taken  against  the  words. 

REGULA  V. 

7ec€S8tta8  inducit  privilegium  quoad  jura  privata. 

The  law  chargeth  no  man  with  default  where  the 
act  is  compulsory  and  not  voluntary,  and  where  thf^re 
is  not  a  consent  and  election;  and  therefore  if  eithei 
an  impossibility  be  for  a  man  to  do  otherwise,  or  so 
great  a  perturbation  of  the  judgment  and  reason  as  in 

VOL.  IV.  D 


I 


8  i  MdduMJi  of  the  Law* 

4  Ed.  5.    presumption  of  law  aian's  nature  cannot  overcomCr 
contl.9.  e.sueh  necessity  canieth  a  privilege  in  itself. 

Necessity  is  ol'  thi'ee  sojts,  necessity  of  conservation 
of  life,  necessity  of  obedience,  and  necessity  of  the  aCt 
of  God,  or  a  stranger* 
Starof.  First*  for  conservation  of  life :  if  a  man  steal  viands 

tosatiiifyhispresenthungev,tliis  isno  felony  nor  larceny. 
So  if  divers  be  in  dan^^r  of  drowning  by  the  casting 
away  of  j^onie  boat  or  barli^  aud  one  of  them  gvX  to 
some  plank,  or  on  the  boat  s  side  to  keej)  himself  above 
water,  and  another  to  save  his  life  thrust  him  from  it, 
whei^by  be  is  drowned;  this  is  neither  se  dcfcndcndo 
nor  by  misadventure,  but  justifiable. 
Con.  13.  So  if  divers  felons  be  in  a  gaol,  and  the  gaol  by 
I  P^'fJ'*^''^' casualty  is  set  on  fire,  whereby  the  prisoners  get 
I  per  Kcble.  fortli ;  this  is  no  escape,  nor  breaking  of  prison. 
141^7. 2u-  So  upon  the  statute,  that  every  merchant  that  scttetb 
J^j  g*  "j  his  merchandise  on  land  without  satisfying  the  custo- 
condiiion.  mer  OF  agreeing  for  it,  which  agreement  is  construed 
cwidiUon°  ^^  ^  ^"  certainty,  simll  forfeit  his  mei-chandise,  and  it 
is  so  that  by  tempest  a  great  quantity  of  the  merchan- 
dise i*  cast  over-boai'd,  whereby  the  merchant  agrees 
with  the  customer  by  estimation,  which  falleth  out 
short  of  the  truth,  yet  the  over  quantity  is  not  forfeited 
by  reason  of  tlie  necessity ;  where  note,  that  necessity 
.dispenseth  with  the  direct  letter  of  a  statute  law. 
Liu  pK  4.  So  if  a  man  have  right  to  land,  and  do  not  make 
i?H.4. 20.^  entry  for  teiTor  of  force,  the  law  allows  him  a  con- 
14H  4. 30.  tinual  claitn,  which  shall  be  as  beneficial  to  him  as  an 
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entry;  so  shall  a  man  save  bis  default  ot  appearance 
s8H.fi.  8.  by  cresiine  de  eaii,  and  avoid  his  debt  by  duresse^ 
89  H>6.50.  whereof  you  shall  find  proper  cases  elsewhere. 
^.3.  ?6o.  "^^^  second  necessity  is  of  obedience;  and  therefore 
Cor.Fiuh,  where  baron  and  ferae  commit  a  felony,  the  feme  can 
ncitlier  be  principal  nor  accessary;  because  the  law  in- 
tends !ier  to  have  no  will,  in  regard  of  the  subjection 
and  ol>edience  she  oweth  to  her  husband. 

So  one  ifftaon  among  otiiers  why  ambassadors  are 
used  to  be  excused  of  practices  against  the  state  where 
they  reside,  except  it  be  in  point  of  conspiracy,  which 
IS  against  the  law  of  nations  and  society,  k,  because 
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noji  constat  whether  they  liare  it  in  maiidatis,  and 
then  they  are  excused  by  necessity  of  obedience. 

So  if  a  warrant  or  precept  come  from  the  king  to 
fell  wood  upon  the  ground  whereof  I  am  tenant  for 
life  or  for  years,  I  am  excused  in  waste. 

The  third  necessity  is  of  the  act  of  God,  or  of  a  B.  43  Edi 
stranger,  as  if  I  be  particular  tenant  for  years  of  a  house,  ^  ^^^ 
and  it  be  overthrown  by  grand  tempest,  or  thunder gj. 
and  lightning,  or  by  sudden  floods,  or  by  invasion  of  42  £''3.6. 
enemies,  or  if  I  have  belonging  unto  it  some  cottages  p^rpj^^  " 
which  have  been  infected,  whereby  I  can  procure  none  Waat.  so. 
toinhabit  them,  no  workmen  to  repair  them,and  so  they  p^^j^'  ^* 
fall  down;  in  all  these  cases  I  am  excused  in  waste:  but  Wast.  jos. 
of  this  last  learning  when  and  how  the  act  of  God  and  44Ed^.2i. 
strangers  do  excuse  men,  there  be  other  particular  rules. 

But  then  it  is  to  be  noted,  that  necessity  privilegeth 
only  quoad  jura  pmata,  for  in  all  cases  if  the  act  that 
should  deliver  a  man  out  of  the  necessity  be  against 
the  commonwealth,  necessity  excuseth  not ;  for  privi* 
legium  7ion  valet  contra  rcmpublicam:  and  as  another 
raith,  necessitas  pubtica'est  major  quam  privata:  for 
death  is  the  last  and  farthest  point  of  particular  neces- 
sity, and  the  law  imposeth  it  upon  every  subject,  tliat 
he  prefer  the  urgent  service  of  his  pririce  and  country 
before  the  safety  of  his  life :  as  if  in  danger  of  tempest 
those  that  are  in  a  ship  tlirow  overboard  other  mens 
goods,  they  are  not  answerable;  but  if  a  man  becom» 
manded  to  bring  ordnance  or' munition  to  relieve  any 
of  the  king's  towns  that  are  distressed,  then  he  cannot 
for  any  danger  of  tempest  justify  the  throwing  them 
overboard;  for  there  it  holdeth  which  was  spoken  by 
the  Roman,  when  he  alleged  the  same  necessity  of 
weather  to  hold  him  from  embarking,  Nccesse  est  ut 
earn,  non  ut  vivam.     So  in  the  case  put  Ixjfore  of 
husband  and  >\ife,  if  they  join  in  committing  treason, 
the  necessity  of  obedience  doth  not  excuse  the  offence 
as  it  doth  in  felony,  because  it  is  against  the  common- 
wealth. 

So  if  a  fire  be  taken  in  a  street,  I  may  justify  the  13H.8.16. 
puDing  down  of  the  wall  or  house  of  another  man  toP"^'^^^^^ 
save  the  rOAv  from  the  spreading  of  the  fire ;  but  if 
I  be  assaiUd  in  my  house,  a  city  qv  town,  «nd  be  | 
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distressed,  and  to  save  mine  own  life  I  set  fii'c  on  mine 
own  house,  which  sprcadeth  and  takcth  hold  on  the 
other  houst's  adjoining,  this  is  not  justifiable,  but  I  am 
subject  to  their  action  upon  the  case,  because  I  can- 
not rescue  mine  own  life  1)V  doin2;  any  tiling  against 
tlie  commonwealth :  but  if  it  liad  been  but  a  private 
trespass,  as  the  going  over  anothers  ground,  or  the 
breaking  of  his  inclosure  when  I  am  pursued,  for  the 
safeguard  of  my  life,  it  is  justifiable. 

This  rule  admittetli  an  exception  when  the  law  in- 
teudeth  some  fault  or  wrong  in  the  party  that  hath 
brought  himself  into  the  necessity;  so  that  it  is  ncces- 
sit  as  cuipabiih.  Tliis  1  take  to  be  tlie  chief  reason  why 
seipsiim  dtfhulendo  is  not  matter  of  justification,  be- 
cause the  law  intends  it  hath  a  commencement  upon 
an  unlawful  cause,  because  cjuarrels  are  not  presumed 
to  grow  but  upon  some  wrongs  io  words  or  deeds  on 
either  part,  and  the  law  thinking  it  a  thing  hardly  tri- 
able in  whose  default  the  affray  or  quarrel  began,  sup- 
poseth  the  paily  that  kills  another  in  his  own  defence 
not  to  be  without  malice ;  and  therefore  as  it  doth ' 
not  touch  him  in  the  highest  degree,  so  it  putteth  him 
to  sue  out  his  pardon  of  coui-se,  and  punisheth  him  by 
forfeiture  of  goods:  for  where  there  can  be  no  malice 
nor  wrong  presumed,  as  where  a  man  assails  me  to 
rob  me,  and  I  kill  him;  or  if  a  woman  kill  him  that 
assaileth  to  ravish  her,  it  is  justifiable  without  pardon. 

So  the  common  case  proveth  this  exception,  that  is, 
if  a  madman  commit  a  felony,  he  shall  not  lose  his  lilt' 
for  it,  because  his  infirmity  came  by  the  act  of  God : 
but  if  a  drunken  man  commit  a  felony,  he  shall  not 
he  excused,  because  his  imperfection  came  by  his  own 
default;  for  the  reason  of  loss  and  deprivation  of  will 
imd  election  by  necessity  and  by  infirmity  is  all  one, 
for  the  lack  of  ar  bit  nam  solutttm  is  the  matter:  and 
therefore  as  iiecesaitas  culpabilis  excuseth  not,  no  more 
mitasi 


ififi. 


dpt 


KEGULA  VI. 

Corporatis  ijijuria  /wfirecipit  (est  iviaf  tontmdefutur" 
The  law,  in  many  cases  that  concern  lands  or  goods 
doth  deprive  a  man  of  his  present  remedy,  and  turneth 
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him  over  to  some  further  ciicuit  of  remedy,  rather 
than  to  suffer  an  inconvenience:  but  if  it  he  a  ques- 
tion of  personal  pain,  the  law  will  not  compel  liim  to 
sustain  it  and  expect  a  remedy,  because  it  holdeth  no 
damages  a  sufficient  recompence  for  a  wronjj  wliich  i« 
corporal. 

As  if  the  sheriff  make  a  false  return  that  I  am  sum- 
moned, whereby  f  lose  my  land;  yet  because  of  the 
inconvenience  of  drawing  all  thing's  to  incertainty  ands  Ed- 
delay,  if  the  sheriff's  return  should  not  be  credited,  I 
am  excluded  of  any  averment  against  it,  and  am  put  to 
mine  action  of  deceit  against  the  sheriff  and  somners:  3  H. 
but  if  the  sheriff  upon  a  capias  return  a  cepi  corpus,  et 
quod  est  iariguidus  in  prisona,  there  I  may  come  in 
and  falsify  the  return  of  tlie  sheriff  to  save  my  impri- 
sonment. 

So  if  a  man  menace  me  in  my  goods,  and  that  he 
will  burn  certain  evidences  of  my  land  whicli  ho  hath 
in  his  hand,  if  I  will  not  make  unto  him  a  bond,  yet  if 
I  enter  into  bond  by  this  terror,  I  cannot  avoid  it  by 
plea,  because  the  law  holdeth  it  an  inconvenience  to 
avoid  specialty  by  such  matter  of  averment;  and  there- 
fore I  am  put  to  mine  action  against  such  menacer : 
but  if  he  restrain  my  person,  or  threaten  me  with  bat- 7  Ed 
teiy,  or  with  burning  of  my  house,  which  is  a  safety 
and  protection  to  my  person,  or  with  burning  an  in- 
stmment  of  manumission,  which  is  evidence  of  my  en.. 
ft'anchisement ;  if  upon  such  menace  or  duresse  1  en- 
ter into  a  bond,  1  shall  avoid  it  by  plea.  * 

So  if  a  trespasser  drive  away  my  Ijeasts  over  a  no- 13  H 
tWs  ground,  I  pursue  them  to  rescue  them,  yet  am  I  "^   * 
trespasser  to  the  stranger  upon  whose  ground  I  come: 
^ut  if  a  man  assail  my  person,  and  I  ily  over  another's 
^'ound,  now  am  I  no  trespasser. 

This  ground  some  of  the  canonists  do  aptly  infer 
"«t  of  the  saying  of  Christ,  Amen,  est  corpus  supra 
^^stimentwfi,  wliere  they  say  vestunentum  compre- 
lieiideth  all  outward  things  appertaining  to  a  man's 
'ondition,  as  lands  and  goods,  wliich,  they  say, 
^  not  in  the  same  degree  with  that  wliich  is  cor- 
1^;  and  tliis  was  the  reason  of  the  ancient  lev 
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talioms,  oculus  pro  oculo,  dens  pro  denfe,  so  that  W^ 
that  law  cvrporalis  hijuria  dc  prcdterito  nan  recip^^t 
(estimationem:  but  our  law»  when  the  injury  is  alrea(^.^)t 
executed  and  inflicted,  thinketh  it  best  satisfaction 
the  party  grieved  to  relieve  him  in  damages,  and 
give  him  rather  profit  than  revenge;  but  it  will  nev^^D 
force  a  man  to  tolerate  a  corporal  hurt,  and  to  depen 
upon  that  same  inferior  kind  of  satisfaction,  ut  in  d* 
magiis> 

REGULA  VII. 

^xcusat  aut  e.rtenuat  delictum  in  cajntalibus^  quo  - 
non  operatur  idem  in  civiltbus. 

In  capital  causes  infavorcm  vitd^  the  law  will  n(^ 
punish  in  so  high  a  degree,  except  the  malice  of  th^ 
will  and  intention  appear;  but  in  civil  trespasses  an 
injuries  that  are  of  an  inferior  nature,  the  law  dot! 
rather  consider  the  damage  of  the  party  wronget^ 
than  the  malice  of  him  that  was  the  wrong-doer:  an^ 
therefore. 

The  law  makes  a  difference  l>etween  killing  a  niat^ 
upon  malice  fore- thought,  and  upon  present  heat:  buC::^ 
if  I  give  a  man  slanderous  words,  whereby  I  damnii^^ 
him  in  his  name  and  credit,  it  is  not  material  whethetf* 
I  use  them  upon  sudden  choler  and  provocation,  or  o^ 
set  malice,  but  in  an  action  upon  the  case  I  shall  ren- 
der damages  alike. 

So  if  a  man  be  killed  by  misadventure,  as  by  ai^ 
anow  at  butts,  this  hath  a  pardon  of  course;  but  if  a- 
man  be  hurt  or  maimed  only,  an  action  of  trespass 
Stnmf.  ifJ.lieth,  though  it  be  done  against  the  party's  mind  and 
0  Ed.  4. 7.  ^jy^  jj^d  jjg  ghaii  1^  punished  for  the  same  as  deeply 

as  if  he  had  done  it  of  mtdice, 
Sunif.  le.  So  if  a  surgeon  authorised  to  practise  do  through 
negligence  in  his  cure  cause  the  party  to  die,  the  sur- 
geon shall  not  be  brought  in  question  for  his  life;  and 
yet  if  he  do  only  hurt  the  wound,  "w hereby  the  cure  is 
cast  back,  and  death  ensues  not,  he  is  subject  to  an 
action  upon  the  case  for  his  misfaisance. 

So  if  baron  and  feme  Lx*,  and  they  commit  felony 
together,  the  feme  is  neither  principal  nor  accessary, 
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in  regard  of  her  obedience  to  the  will  of  her  husband : 
but  if  baron  and  feme  join  in  a  trespass  upon  land  or 
otherwise,  the  action  may  be  brought  against  them 
both. 

So  if  an  infant  within  years  of  discretion,  or  a  mad-  B-3,H.7.i. 
man,  kill  another,  he  shall  not  be  impeached  thereof :  g^""*^^  ^^' 
but  if  they  put  out  a  man's  eye,  or  do  him  like  cor- 
poral hurt,  he  shall  be  punished  in  tix?spass. 

So  in  felonies  the  law  admitteth  the  difference  of  35  H.6.n, 
principal  and  accessary,  and  if  the  principal  die,  or  be 
pardoned,  the  proceeding  against  the  accessary  faileth; 
but  in  trespass,  if  one  command  his  man  to  beat  ano-  17  H.4.19. 
ther,  and  the  servant  after  the  battery  die,  yet  an  ^°"^*  ^^^ 
action  of  trespass  stands  good  against  the  master. 

E^  REGUIA  Vin. 

JEstimaiio  prceteriti  delicti  c.v  post  facto  nunquam 
t  crescit. 

The  law  construeth  neither  penal  laws  nor  penal 
facts  by  intendments,  but  considereth  the  offence  in 
degree,  as  it  standeth  at  the  time  when  it  is  commit- 
ted; so  as  if  a  matter  or  circumstance  be  subsecjuent, 
which  laid  together  with  the  beginning  sho\dd  seem 
to  draw  to  it  a  higher  nature,  yet  tlie  law  doth  not 
extend  or  amplify  the  offence. 

Therefore  if  a  man  be  wounded,  and  the  percussor  iiH.4.12, 
is  Toluntarily  let  go  at  large  by  the  gaoler,  and  after, 
death  ensueth  of  the  hurt,  yet  this  is  no  felonious 
escape  in  tlie  gaoler. 

So  if  the  villain  striketh  mortally  the  heir  apparent 
of  the  lord,  and  the  lord  dieth  before,  and  the  person 
liurt  who  succeedeth  to  be  lord  to  the  villain  dieth 
after,  yet  this  is  no  petty  treason. 

So  if  a  man  compasseth  and  imagineth  the  death  of 
one  that  after  cometh  to  be  king  of  the  land,  not  being 
any  person  mentioned  within  the  statute  of  21  Ed,  III, 
this  imagination  precedent  is  not  high  treason. 

So  if  a  man  use  slanderous  speeches  upon  a  person 
to  whom  gome  dignity  after  descends  that  maketh  him 
peer  of  the  realm,  yet  he  shall  have  but  a  simple  action 
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of  the  case,  and  not  in  the  nature  of  a  scandalu 
JHdgnatnm  upon  the  statute. 

So  if  John  Stile  steal  six  pence  from  me  in  money, 
and  the  queen  by  her  proclamation  doth  raise  monies,  ^ 
that  the  weight  of  silver  in  the  piece  now  of  six  pence  -^ 
should  go  for  twelve  pence,  yet  this  shall  remain  J 
petty  larceny,  and  not  felony  :  and  yet  in  all  civil  J 
reckoning's  the  alteration  shall  take  place;  as  if  1  con-  -| 
tract  with  a  labourer  to  do  some  work  for  twelve  I 
pence,  antl  the  inhancing  of  money  conieth  before  1  4 
pay  him,  1  shall  satisfy  my  contact  with  a  six  penny  l 
piece  being  so  raised.  t 

So  if  a  man  deliver  goods  to  one  to  keep,  and  after    1 
retain  the  same  pei*son  into  his  service,  who  after-    ( 
wards  goeth  away  with  his  goods,  this  is  no  felony 
by  the  statute  of  21  H.  VIII.  because  he  was  not 
servant  at  that  time. 

In  like  manner  if  I  deliver  goods  to  the  servant  of 
I.  S.  to  keep,  and  after  die,  and  make  I.  S.  my  exe- 
cutor; and  before  any  new  commandment  or  notice 
of  I,  S,  to  his  servant  for  the  custody  of  the  same 
good.s,  his  servant  goeth  away  with  them,  tliis  is  also 
put  of  the  same  statute. 

But  note  that  it  is  said  pneteriti  delicti;  for  an  ac- 
cessary before  the  act  is  subject  tb  aU  the  contingen- 
cies pregnant  of  the  fact,  if  they  be  pursuances  of  the 
con*.  175-  same  fact:  as  if  a  man  command  or  counsel  one  to 
rob  a  man,  or  beat  him  grievously,  and  murder  ensae, 
ip  either  case  he  is  accessary  to  the  murder,  quia  in 
criminaiibtts  prcrstantur  accidentia. 
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REGULA  IX, 

Qtwd  rcmedlo  destitintur  ipsa  re  valei  si  culpa  absl 

The  benignity  of  the  law  is  such,  as,  \a  hen  to  pre- 
serve the  principles  and  grounds  of  law  it  depiiveth 
a  man  of  his  remedy  without  his  own  fault,  it  will 
rather  put  him  in  a  better  degree  and  condition  than 
in  a  worse;  for  if  it  disable  him  to  pursue  his  action, 
or  to  make  his  claim,  sometimes  it  will  give  him  the 
thing  itself  by  operation  of  law  without  any  act  of  his 
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own,  sometimes  it  will  give  liim  a  more  beneficial  re- 
medy. 

And  therefore  if  the  heir  of  the  disseisor  which  is  in  Lit.piGss. 
^Iby  descent  make  a  lease  for  life,  the  remainder  for  life 
unto  the  disseisee,  and  the  lessee  for  life  die,  now  the 
frank  tenement  is  cast  upon  the  disseisee  by  act  in  law^, 
and  thereby  he  is  disabled  to  bring  his  prcecipe  to  re- 
cover his  right ;  whereujwn  the  law  jndgeth  him  in  of 
Ms  ancient  riij^ht  as  strongly  as  if  it  had  been  recovered 
and  executed  by  action,  which  operation  of  law  is  by 
an  ancient  terra  and  word  of  law  called  a  remitter; 
fc»nt  if  there  may  be  assigned  any  default  or  laches  in 
Iiim,  either  in  accepting  fi-eehold,  or  accepting  the 
ixj Merest  that  draws  the  ii-eehold,  then  tlie  law  denieth 
hixm  any  such  benefit. 

And  therefore  if  the  heir  of  the  disseisor  make  aLit.pL6a2 
l^3-se  for  years,  the  remainder  in  fee  to  the  disseisee, 
ihke  disseisee  is  not  remitted,  and  yet  the  remainder  is 
in  him  without  his  own  knowledge  or  assent :  but  lie- 
cause  the  freehold  is  not  cast  upon  hira  by  act  in  law, 
it  is  no  remitter.     Quod  not  a. 

So  if  the  heir  of  the  disseisor  infeofFthe  disseisee  and  LiLpl.68*, 
a  stranger,  and  make  livery  to  the  stranger,  although 
the  stranger  die  before  any  agreement  or  taking  of  pro- 
fits by  the  disseisee,  yet  he  is  not  remitted ;  because 
though  a  moiety  be  cast  upon  him  by  survivor,  yet  that 
isbutj'wrf  accrescendt,  and  it  is  no  casting  of  the  free- 
hold upon  him  by  act  in  law,  but  he  is  still  an  imme- 
diate purchaser,  and  therefore  no  remitter. 

So  if  the  husljand  be  seised  in  the  right  of  his  wife, 
and  discontinue  and  dieth,  and  the  feme  takes  another 
liusband,  who  takes  a  feoflment  from  the  discontinuee 
to  him  and  his  wife,  the  ferae  is  not  remitted ;  and  the 
yeason  is,  because  she  was  once  sole,  and  so  a  laches 
w  her  for  not  pursuing  her  right:  but  if  the  feoffment  Lit-pl.66j 
taken  back  had  Ijeen  to  the  first  husband  aijd  herself, 
*h6  bad  been  remitted. 

Vet  if  the  husband  discontinue  the  lands  of  the  w^ife, 
^d  the  discontinuee  make  a  feoflment  to  the  use  of 
the  husband  and  wife,  she  is  not  remitted ;  but  that  is 
^'Poo  a  special  reason,  upon  the  letter  of  the  statute 
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of  27  H.  VIII.  of  uses,  that  willcth  that  the  cestuy 
^ue  use  shall  have  the  possession  in  quality,  form  aod 
deg^ree  aa  he  had  the  use ;  but  that  holdeth  place  only 
upon  the  fii'st  vest  re  of  the  use  :  for  when  the  use  is 
34  H.  8.  absolutely  once  executed  and  vested,  then  it  doth  insue 
merely  the  natiu^  of  possessions ;  and  if  the  discon- 
tinuee  had  made  a  feoffment  in  fee  to  the  use  of  I.  S. 
for  life,  the  remainder  to  the  use  of  the  bai*un  and 
feme,  and  lessee  for  life  die,  now  the  feme  is  remitted^ 
causa  qua  supra. 

Also  if  the  heir  of  the  disseisor  make  a  lease  for 
life,  the  remainder  to  the  disseisee,  who  chai'geth  the 
remainder,  and  lessee  for  life  dies,  the  disseisee  is  not 
remitted ;  and  the  reason  is,  his  intermeddling  with 
this  wrongful  remainder,  whereby  he  hath  affii'med  the 
same  to  be  in  him,  and  so  accepted  it:  but  if  the  heir 
of  the  disseisor  had  fi^anted  a  rent  charge  to  the  dis- 
seisee, and  afterwards  made  a  lease  for  life,  the  re- 
mainder to  the  disseisee,  and  the  lessee  for  life  had 
died,  the  disseisee  had  been  remitted ;  because  there 
appeareth  no  assent  or  acceptance  of  any  estate  in  tlie 
freehold,  but  only  of  a  collateral  charge. 

So  if  the  feme  be  disseised,  and  intermarry  with  the 
disseisor,  who  makes  a  lease  for  life,  rendiinc^  rent, 
and  dicth,  leaving  a  son  by  the  same  feme,  and  the 
son  accepts  the  rent  of  lessee  for  life,  and  then  the 
feme  dies,  and  the  lessee  for  life  dies,  the  son  is  not 
remitted  ;  and  yet  the  frank  tenement  was  cast  upon 
him  by  act  in  law,  but  liecause  he  bad  agreed  to  be  in 
the  tortious  reversion  by  acceptance  of  the  rent,  there- 
fare  no  remitter. 

So  if  tenant  in  tail  discontinue,  and  the  disconti- 
nuee  make  a  lease  for  life,  the  remaindei*  to  the  issue 
in  tail  being  within  age,  and  at  full  age  the  lessee  for 
life  surrendereth  to  the  issue  in  tail,  and  tenant  in  tail 
die,  and  lessee  for  life  die,  yet  the  issue  is  not  remitted; 
and  yet  if  the  issue  had  accepted  a  feoffment  within 
age,  and  had  continued  the  taking  of  the  profits  when 
he  came  of  full  age,  and  then  the  tenant  in  tail  had 
died,  notwithstanding  his  taking  of  the  profits  he  had 
been  remitted  ;  for  that  which  guides  the  remitter,  is. 
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if  he  be  once  in  of  the  fi^eehold  without  any  laches : 
as  if  the  heir  of  the  disseisor  enfeoffs  the.  hen*  of  the 
disseisee,  who  dies,  and  it  descends  to  a  second  heir, 
upon  whom  the  frank  tenement  is  cast  by  descent, 
who  enters  and  takes  the  profits,  and  then  the  disseiaee 
dies,  this  is  no  remitter,  causa  qua  siipra. 

And  if  tenant  in  tail  discontinue  for  life,  and  take  LIt.|)1.636L 
a  surrender  of  the  lessee,  now  is  he  remitted  and  seised 
again  by  force  of  the  tail,  and  yet  he  cometh  in  by 
his  own  act :  but  this  case  differeth  from  all  the  otlier 
cases  ;  because  the  discontinuance  was  but  particular 
at  first,  and  the  new  gained  reversion  is  but  by  in- 
tendment and  necessity  of  law ;  and  therefore  is  knit 
as  it  were  ab  initio^  with  a  limitation  to  determine 
whensoever  the  particular  discontinuance  endeth,  and 
the  estate  cometh  back  to  the  ancient  right. 

But  now  we  do  proceed  from  cases  of  remitter, 
irhich  is  a  great  branch  of  this  rule,  to  other  cases :  if 
executors  do  redeem  goods  pledged  by  their  testator 
with  their  own  money,  the  law  doth  convert  so  much 
goods  as  amount  to  the  value  of  that  they  laid  forth, 
to  themselves  in  property,  and  upon  a  plea  of  fully6H.e.pl,3. 
administered  it  shall  Ije  allowed :  and  the  reason  is,  ^' 
because  it  may  be  matter  of  necessity  for  the  well  ad- 
niinistring  the  goods  of  the  testator,  and  executing  of 
tHdr  trust,  that  they  disburse  money  of  their  own : 
for  else  perhaps  the  goods  would  have  been  forfeited, 
8nd  he  that  had  them  in  pledge  would  not  accept 
other  goods  but  money,  and  so  it  is  a  liberty  which 
the  law  gives  them,  and  then  they  cannot  have  any 
8Qit  against  themselves  ;  and  therefore  the  law  gives 
^m  leave  to  retain  so  much  goods  by  way  of  allow- 
toce;  and  if  thei^e  be  two  executors,  and  one  of  them 
pay  the  money,  he  may  also  retain  against  his  com- 
panion, if  he  have  notice  thereof. 

But  if  there  be  an  overplus  oF  goods,  above  the3E!iz.i87. 
^alue  of  that  he  hath  disbursed,  then^ught  he  by  hisP*"  ^' 
^m  to  determine  what  goods  he  doth  elect  to  have 
")  Value ;  or  else  before  such  election,  if  his  compa- 
^<^  do  sell  all  the  goods,  he  hatli  no  remedy  but  in 
^  8l)iritual  court ;  for  to  say  he  should  be  tenant  in 
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tommon  with  himself  and  his  companion  pro  rata  of^ 
that  he  doth  lay  out,  the  law  doth  reject  that  course^ 
for  intricateness. 

So  if  L  S,  have  a  lease  for  years  worth  20/.  by  the! 
year,  and  grant  unto  I.  D.  a  rent  charg'e  of  10/.  af 
year,  and  after  make  him  my  executor;  now  L  D.' 
shall  he  charged  with  assets  10/,  only,  and  the  other 
10/.  shall  lie  allowed  and  considered  to  him;  and  the< 
reason  is,  because  the  not  refusing  shall  be  accounted 
no  laches  to  him,  because  an  executorship  is  pium 
officium,  and  matter  of  conscience  and  trust,  and  not 
like:  a  purchase  to  a  man's  own  use. 

Like  law  is,  where  the  debtor  makes  the  debtee  his 
executor,  the  debt  shall  be  considered  in  the  assets,'' 
notwithstanding  it  be  a  thing  in  action. 

$0  if  1  have  a  rent  charge,  and  grant  that  upon' 
condition,  now  though  the  condition  be  broken,  the 
grantee's  estate  is  not  defeated  till  I  have  made  my 
claim  ;  but  if  after  any  such  grant  my  father  purchase 
the  land,  and  it  descend  to  me,  now  if  the  condition 
be  broken,  the  rent  ceaseth  without  claini :  but  if  I. 
had  purchased  the  land  myself,  then  I  had  extincterf 
mine  own  condition,  bectiusc  I  had  disabled  myself  ta 
make  my  claim :  and  yet  a  condition  collateral  is  not 
susi)cnded  hy  taking  bfick  an  estate ;  as  if  1  make  a 
feofTment  in  fee,  upon  condition  that  I.  S.  shall  marry 
my  daughter,  and  take  a  leiise  for  life  from  my  feoffee, 
if  the  feoffee  break  the  condition  I  may  claim  to  hold 
in  Ijy  my  fee-simple :  but  the  case  of  the  charge  is 
otherwise,  for  if  1  have  a  rent  charge  issuing  out  of 
twenty  acres,  and  grant  the  rent  over  upon  condition, 
and  purchase  but  one  acre,  the  whole  condition  is  ex- 
tinct, and  the  possibility  of  the  rent,  by  reason  of  the 
condition,  is  as  fully  destroyed  as  if  the  rent  had  been 
in  me  in  tuc. 

So  if  the  Queen  grant  to  me  the  wardship  of  I.  S. 
the  heir  of  I.  S.  when  it  falleth;  because  an  action  of 
covenant  lieth  not  against  the  Queen,  I  shall  have  the 
thing  myself  in  interest.  . 

But  if  1  let  land  to  I.  S.  rcndring  rent  with  conditioTL 
of  re-entry,  and  I.  S.  be  attainted,  whereby  the  leasflt 


Cometh  to  the  King,  now  my  demand  upon  the  land 

is  gone,  which  should  give  me  benefit  of  re-entry,  and 

yet  I  shall  not  have  it  reduced  without  demand  ;  and7H.e.4o. 

the  reason  of  the  difference  is,  because  my  condition 

in  this  case  is  not  taken  away  in  right,  but  suspended 

only  by   the  privilege  of  the  possession ;  for  if  the 

King  grant  the  lease  over,  the  condition  is  revived  as 

it  was. 

Also  if  my  tenant  for  life  grant  his  estate  to  tlie 
Queen,  now  if  I  will  grant  my  reversion,  the  Queen 
is  not  compellable  to  attiun,  therefore  it  shall  pass  by 
grant  by  deed  without  atturnment. 

So  if  my  tenant  for  life  be,  and  I  grant  my  reversion  g  Ed.  2. 
pur  autre  vie,  and  the  grantee  die,  living  cestuy  que^^^-  ^'' 
vie,  now  the  privity  between  tenant  for  life  and  me  is  ig. 
not  restored,  and  I  have  no  tenant  in  esse  to  attum ; 
therefore  I  may  pass  my  reversion  without  attimi- 
ment. 

So  if  I  have  a  nomination  to  a  church,  and  another 
hath  the  presentation,  and  the  j>rcscntation  comes  to 
the  King,  now  because  the  King  cannot  be  attendant, 
my  nomination  is  turned  to  an  absolute  patronage. 

So  if  a  man  be  seised  of  an  advowson,  and  take  a  6  Ed.  6. 
wife,  and  after  title  of  dower  given  he  join  in  impro-  ^^'  ^^' 
priating  the  church,  and  dieth  ;  now  because  the  feme 
cannot  have  the  third  turn  because  of  the  perpetual 
incumbency,  she  shall  have  all  the  turns  during  her 
life ;  for  it  shall  not  be  disimpropriated  to  the  benefit 
of  the  heir  contrarj^  to  the  grant  of  tenant  in  fee- 
simple. 

But  if  a  man  grant  the  third  presentment  to  I.  S. 
and  his  hell's,  and  impropriate  the  advowson,  now  the 
prantee  is  without  remedy,  for  he  took  his  grant  sub- 
ject to  that  mischief  at  tlie  first:  and  therefore  it  was 
his  laches,  and  therefore  not  like  the  case  of  the  dower; 
and  this  grant  of  the  third  avoidance  is  not  like  tej^tia 
pars  advocationis^  or  medietas  advocationis  upon  a 
tenancy  in  common  of  the  advowson  :  for  if  two  te- 
nants in  common  be,  and  an  usurpation  be  had  against 
them,  and  the  usurper  do  impropriate,  and  one  of  the 
tenants  in  common  do  release,  and  the  other  bring 
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his  writ  of  lit^ht  de  %nedietate  advocationis,  and  re* 
cover;  now  1  take  the  law  to  be,  that  l^ecause  tenants 
in  common  ought  to  join  in  presentments,  which  can- 
not now  he,  he  shall  have  the  whole  patronage: 
for  neither  can  there  be  an  appoitionraent  that  he 
should  present  all  the  turns,  and  his  incumbent  to 
have  Imt  a  moiety  of  the  profits,  nor  yet  the  act  of 
impropriation  shall  not  be  defeated.  But  as  if  two 
tenants  in  common  be  of  a  ward,  and  they  join  in  a 
writ  of  light  of  ward,  and  one  release,  the  other 
shall  recover  the  entire  ward,  because  it  cannot  be 
dissevered :  so  shall  it  he  in  the  other  case,  thougfh  it 
be  of  inlieritance^  and  though  he  bring  liis  action 
alont^. 

Also  if  a  disseisor  be  disseised,  and  the  mesne  dis- 
seisee release  to  the  second  disst^isor  npon  condition, 
and  a  descent  be  cast,  and  the  condition  broken ;  now 
the  mean  disseisor,  whose  right  is  revived,  shall  enter 
notwithstanding  this  descent,  because  his  right  was 
taken  away  by  the  act  of  a  stranger. 

But  if  I  devise  land  by  the  statute  of  32  H.  VIIT. 
and  the  heir  of  the  devisor  enters  and  makes  a  feoff- 
ment in  fee,  and  feofl'ec  dieth  seised,  this  descent  binds, 
amd  there  shall  not  Ihj  a  peqx?tual  liberty  of  entry, 
upon  the  reastm  that  he  never  had  seisin  whereupon 
he  might  groimd  his  action,  but  he  is  at  mischief  by 
bis  own  laches :  and  the  like  law  of  the  Queen's  pa- 
tentee; for  I  see  no  reasonable  difference  Ijetweeti 
them  and  him  in  the  remainder,  which  is  Littleton^s 
cose. 

But  note,  that  the  law  by  oy^eration  and  matter  in 
fact  will  never  countervail  and  supply  a  title  grounded 
ufvon  a  matter  of  record ;  and  therefore  if  1  be  inti- 
tled  unto  a  writ  of  error,  and  tlie  land  descend  unto 
me,  I  shall  never  Ix"  remitted,  no  more  shall  I  be  unto 
an  attaint,  except  1  may  aleo  have  a  writ  of  right. 

8o  if  upon  my  avowry  for  sci'viccs,  my  tenant  dis* 
l>v,  1.7.  p]j|5,Ti  where  I  may  have  a  writ  of  right  as  upon  dis- 
claimer, if  the  land  utter  descend  to  me,  1  shall  never 
be  I'emitt^^d. 
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Verba  generalia  restringuntur  ad  kabiliiatern  rei 
i>e/  personam* 

It  is  a  rule  that  the  Kinjj's  grants  shall  not  be  taken 
or  cx»nstrued  to  a  special  hitent;  it  is  not  so  with  the 
grants  of  a  common  person,  for  they  shall  be  extended " 
as  well  to  a  foreign  intent  as  to  a  common  intent ; 
but  yet  uith  this  exception,  that  they  shall  never  be 
taken  to  an  impertinent  or  a  repugnant  intent :  for 
all  words,  whether  they  be  in  deeds  or  statutes,  or 
otherwise,  if  they  be  general  and  not  express  and 
precise,  shall  be  restrained  unto  the  fitness  of  the 
matter  and  the  person. 

As  if  1  grant  common  in  omnibus  terris  mcis  in  D.  Perk  pt. 
if  I  have  in  D.  both  open  grounds  and  sevei-al,  it  shall  *^®* 
not  be  stretched  to  common  in  my  several,  much  less 
in  my  garden  or  orchard. 

So  if  I  grant  to  a  man  07nnes  arbores  meat  crescent  es  i4  H.  s.i. 
mpra  terras  meas  in  D.  he  shall  not  have  apple-trees, 
T)or  otlier  fruit-trees  growing  in  my  gardens  or  or- 
chards, if  tfiere  be  any  other  trees  upon  my  grounds. 

So  if  I  grunt  to  I.  S.  an  annuity  of  10/.  a  year  pro  4i  Ed.  3. 
CQtuilio  impeuso  et  impe?idefido,  if  I.  S.  be  a  physician,  ^*  ^^  ^^ 
it  shall  be  understood  of  his  counsel  in  physic ;  and  if 
be  be  a  lawyer,  of  his  counsel  in  law. 

So  if  I  do  let  a  tenement  to  I.  S.  near  my  dwelling- 
house  in  a  borough,  i)rovided  that  he  shall  not  erect 
*wruse  any  shop  in  the  same  without  my  licence,  and 
afterwards  I  license  him  to  erect  a  shop,  and  I.  S.  is 
^hen  a  millener,  he  shall  not  by  virtue  of  these  ge- 
neral words  erect  a  joiner's  shop. 

So  the  statute  of  chantiies,  that  willeth  all  hmds  to 
^  forfeited,  that  were  given  or  employed  to  a  super- 
stitious use,  shall  not  be  construed  of  the  glebe  lands 
^  parsonages :  nay  farther,  if  lands  be  given  to  the  ifi  E\jt. 
I^fjion  and  his  successors  of  D.  to  say  a  mass  in  his  ^^^^^  ^y^ 
<^hurdi  of  D.  this  is  out  of  the  statute,  because  it  shall 
•^  intended  but  as  augmentation  of  his  glebe  *»  but 
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otherwise  it  had  been,  if  it  had  been  to  say  a  mass  in 
another  church  than  his  own . 

So  tlie  statute  of  wrecks,  t!iat  willeth  that  the  goods 
■  wrecked  where  any  live  domestical  creature  remaiirt 
in  a  vessel,  shall  he  preserved  and  kept  to  the  use  of. 
the  owner  that  shall  make  his  claim  by  the  space  of 
one  year,  doth  not  extend  to  fresh  victuals  or  the  like,, 
which  is  impossible  to  keep  without  penshing  or  de^ 
stroying-  it ;  for  in  these  and  the  like  cases  general 
words  may  he  taken,  as  was  said,  to  a  rare  or  foreign 
intent,  but  never  to  an  unreasonable  intent. 

REGULA   XI.  fl| 

Jura  sanguinis  ftuilojure  civiii  dirimi  possunt, 

TiiEY  be  the  very  words  of  the  civil  law,   which 
cannot  he  amended,  to  explain  this  ndc,  Filius  est 
nomcn  naturce,  hares  est  nomai  juris :  thcrcfore  cor. 
mption  of  blood  taketh  away  the  privity  of  the  one, 
that  is,  of  the  heir,  but  not  of  other,  tliat  is,  of  the 
S5  H.  b\   son  ;  thei'efore  if  a  man  be  attainted  and  be  murdered 
s^'kj*  3    ^y  ^  strauger,  the  eldest  son  sliall  not  have  appeal, 
17.        "  because  the  appeal  is  given  to  the  heir,  for  theyoimg- 
est  sons  who  are  equal  in  blood  shall  not  have  it ;  but 
if  an  attainted  person  be  killed  by  his  son,  this  is 
petty  treason,  because  the  privity  of  a  son  remaineth: 
Lamb.      for  I  admit  the  law  to  be,  that  if  the  son   kill  lather 
Ju!Ki>.tf93.  jjj.  niQtin^,.  jt  is  petty  treason,  and  that  there  remaineth 
erovvii.      in  our  laws  so  much  of  the  ancient  footsteps  oi  pot  est  as 
**7.         pair  is  and  natural  obedience,  which  by  the  law  of 
God  is  the  very  instance  itself;  and  all  other  govern- 
ment and  obedience  is  taken  but  by  equity,  which  I 
adtl,  because  some  have  sought  to  weaken  the  law  in 
that  [>oint. 

So  if  land  descend  to  the  eldest  son  of  a  person  at- 
tainted from  an  ancestor  of  the  mother  held  in  knights 
service,  the  guardian  sliall  enter,  and  oust  the  father, 
F-  N.  Br.  because  the, Law  givetb  the. father  that  prerogative  in 
S'roit^^*^  resp^t  he  is  his  son  and  heir;  for  of  a  daughter  or  of 
a  special  heir  in  tail  he  shall  not  have  it:  but  if  the  sou 
be  attainted,  a!id  the  fithcr  covenant  in  consideration 
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of  natural  love  to  stand  seised  of  the  land  to  his  use, 
this  is  good  enough  to  raise  an  use,  because  the  pri- 
vity of  natural  affection  remaineth. 

So  if  a  man  be  attainted  and  have  charter  of  pardon, 
and  be  returned  of  a  jury  between  his  son  and  I.  S. 
the  challenge  remaineth;  so  mav  he  maintain  any  suit 
of  his  son,  notwithstanding  the  blood  be  corrupt. 

So  by  the  statute  of  21  H.  VJIl.  the  ordinary  ought 
to  commit  administration  of  his  goods  that  was  at* 
tainted  and  purchase  his  charter  of  pardon,  to  his 
children,  though  born  before  the  pardon,  for  it  is  no 
question  of  inheritance :  for  if  one  brother  of  the  half 
blood  die,  the  administration  ought  to  be  committed 5  Etl.6. 
to  his  other  brother  of  the  half  blood,  if  there  be  no^**°^'^7. 
nearer  by  the  father. 

So  if  the  uncle  by  the  mother  be  attainted,  pardoned,  33  H.6.65, 
and  land  descend  from  the  father  to  the  son  within 
age  held  in  socage,  the  uncle  shall  be  guardian  in  so* 
;  for  that  savoureth  so  little  nf  the  privity  of  heir, 
the  possibility  to  inherit  shutteth  out. 
But  if  a  feme  tenant  in  tail  assent  to  the  ra\nsher, 
and  have  no  issue,  and  her  cousin  is  attainted,  and 
pardoned,  and  purchaseth  the  reversion,  he  shall  not6Ed.4.60. 
enter  for  a  forfeiture.  P'or  although  the  law  giveth  it 
not  ill  point  of  inheritance,  but  only  as  a  perquisite 
to  any  of  the  blood,  so  he  be  next  in  estate  ;  yet  the 
*«cotnpence  is  understood  for  the  stain  of  his  blood, 
wliich  cannot  be  considered  when  it  is  once  wholly 
conupted  before. 

So  if  a  villain  be  attainted,  yet  the  lord  shall  hav«j 
t^e  issues  of  his  villain  bom  before  or  after  his  at. 
tainder ;  for  the  lord  hath  them  jure  natarce  but  as 
tHe  increase  of  a  flock. 

Qwcry,  Whether  if  the  eldest  son  be  attainted  and  P.  N.  Bt. 
PMoned,  the  lord  shall  have  aid  of  his  tenants  to  **•  9- 
'^ake  him  knight,  and  it  seemeth  he  shall;  for  thefoifif^' 
^ords  of  the  writ  SLreJilium  primogenitum,  and  not 
ji/'am  et  hceredenu  and  the  like  writ  hath  pur  JiU 
^finrrier  who  is  no  heir. 
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Rtcedltur  a  placitis  juris  potius^  quam  injuria  ct^ 
delicta  ma7ua7it  impunita. 
The  law  hath  many  js^rouTids  and  positive  learn- 
ings,  which  are  not  of  the  maxims  and  conclusions 
of  reason ;  hut  yet  are  learnings  received  which  the 
law  hath  set  down  and  will  not  have  called  in  qoes- 
tion  ;  these  may  be  ratlier  called  piacita  juris  than 
reguliE  juris  ;  with  such  maxims  the  law  will  dis» 
pensc,  rather  than  crimes  and  wrongs  should  Ije  un- 
punished, quia  salus  poputi  suprema  lex;  and  saha^ 
popuii  is  contained  in  the  repressing  offences  by  pu^ 
nishment, 
Fiti.N.B,      Therefore  if  an  advowson  be  granted  to  two,  and 
the  heirs  of  one  of  them,  and  an  usurpation  be  had,, 
they  both  shall  join  in  a  writ  of  right  of  advowson  % 
and  yet  it  is  a  ground  in  law,  that  a  WTit  of  right 
lieth  of  no  less  estate  than  of  a  fee-simple ;  but  be* 
cause  the  tenant  for  life  hath  no  other  several  action 
in  the  law  given  him,  and  also  that  the  jointure  is 
not  broken,  and  so  the  tenant  in  lee-simple  cannol 
bring  his  wiit  of  right  alone ;  therefore  rather  than] 
he  should  be  deprived  wholly  of  remedy,  and  this 
wrong  unpunished,  he  shall  join  his  companion  with 
him,  notwithstanding  the  feebleness  of  his  estate.        ' 
But  if  lands  be  given  to  two,  and  to  the  hell's  of  onfl 
of  tliem,  and  they  lease  in  a  precipe  by  deiault,  noW 
they  shall  not  join  in  a  writ  of  right,  because  the  tenant 
for  life  hath  a  several  action,  namely,  a  Quod  ei  dC" 
forciaty  in  T;i"hich  respect  the  jointure  is  broken.         ' 
So  if  tenant  for  hfe  and  his  lessor  join  in  a  lease  foi 
years,  and  the  lessee  commit  waste,  they  shall  join  irf 
punishing  the  waste,  and  locus  vastatus  shall  go  to 
the  tenant  for  life,  and  the  damages  to  him  in  the  re- 
vei'sion ;  and  yet  an  action  of  waste  lieth  not  for  the  teJ 
nant  forhfe;  but  bcctuse  hein  the  reversion  cannot  hav6 
it  alone,  because  of  the  mean  estate  for  life,  therefore  ra>* 
ther  than  the  waste  shall  he.  unpunished, theyshalljoin. 
^^^ifk       ^^  ^^  ^^^  coparceners  be,   and  they  lease  the  land, 
24*^    *  *  and  one  of  tliem  die,  and  hath  issue,  and  tlie  lessee 
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commit  waste,  the  aunt  and  the  issue  shall  join  in  pu- 
nishing this  waste,  and  the  issue  shall  recover  tlie 
moiety  of  the  place  wasted,  and  the  aunt  the  other 
moiety  and  the  entire  damages ;  and  yet  actio  injuri- 
arum  vioritur  cum  persona,  hut  in  favorabUibtts 
magis  attenditur  giwd  prodest,  quam  quod  nocct. 

So  if  a  man  recovei*s  by  erroneous  judgement,  and  20  Ed. 
hath  issue  two  daughters,  and  one  of  them  is  attainted,  *  ^'^-  ^• 
the  writ  of  error  shall  be  brought  against  both  par-  lo. 
ceners,  notwithstanding  the  privity  fail  in  the  one. 

Also  it  is  a  positive  ground,  that  the  accessary  in  33  Eliz. 
felony  cannot  be  proceeded  with,  until  the  principal 
be  tried ;  yet  if  a  man  upon  subtlety  or  malice  set  a 
madman  by  some  device  upon  another  to  kill  him,  and 
he  doth  so ;  now  forasmuch  as  the  madman  is  excused 
because  he  can  have  no  will  nor  malice,  the  law  ac- 
counteth  the  inciter  as  principal,  though  he  be  absent, 
rather  than  the  crime  shall  go  unpunished. 

So  it  is  a  ground  in  tlie  law,  that  the  apfieal  of  P»^z-  Co- 
murder  goeth  not  to  the  heir  where  the  party  ^^^-£^^4,^$^, 
dered  hath  a  wife,  nor  to  the  younger  brother  where  28, 6. 
there  is  an  elder ;  yet  if  the  wife  murder  her  husband,  5^fof*ij^' 
because  she  is  the  party  offender,  the  appeal  leaps 
over  to  the  heir ;  and  so  if  the  son  and  heir  murder 
his  father,  it  goeth  to  the  second  brother. 

But  if  the  rule  l^e  one  of  the  higher  sort  of  maxims 
that  arc  regulcs  rationales,  and  not  positiva;,  then  the 
law  will  rather  endure  a  particular  offence  to  escape 
without  punishment,  than  violate  such  a  rule. 

As  it  is  a  rule  that  penal  statutes  shall  not  be  taken  Cap.  12.  :  * 
by  equity,  and  the  statute  of  1  Ed.  VL  enacts  that  ^^^"Iss*' 
those  that  are  attainted  for  stealing  of  horses  shall  not 
have  their  clergy,  the  judges  conceived,  that  this  did 
not  extend  to  him  that  stole  but  one  horse,  and  there- 
fore procured  a  new  act  for  it  2  Ed.  VI.  cap.  33.  And  PI0W.4C7. 
they  had  reason  for  it,  as  I  take  the  law ;  for  it  is  notJ;g"'j^Py 
like  the  case  upon  the  statute  of  Glocest.  that  gives  an  31. 
action  of  waste  against  him  that  holds  pro  fcrmino  vitee. 
vcl  annorum.     It  is  tine,  if  a  man  hold  but  for  a  year 
he  is  within  the  statute ;  for  it  is  to  be  noted,  that 
I>eaal  statutes  are  taken  strictly  and  literally  only  in 
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the  point  of  defining  and  setting  down  the  fact  and 
the  puniishinent»and  in  those  clauses  thatconcem  them; 
and  not  generally  in  words  that  are  but  circumstances 
and  conveyances  in  putting  of  the  case :  and  so  the 
diversity ;  for  if  the  law  be,  that  for  such  an  offence  a 
man  shall  lose  his  right  hand,  and  the  offender  had  his 
right  hand  cut  off  in  the  wars  before,  he  shall  notlosehis 
left  hand,  but  the  crime  shall  rather  pass  unpunished 
which  the  law  assigned, than  the  law  shall  be  extended; 
but  if  the  statute  of  1  Ed.  VI.  had  been,  that  he  that 
should  steal  a  horse  should  be  ousted  of  his  clergy,  then 
there  had  been  no  question  at  all,  but  if  a  man  had 
stolen  more  horses  than  one,  he  had  been  within  the 
statute,  quia  omne  mqjm  continet  in  sc  minus. 
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Non  accipi  debcnt  verba  in  demmtsiraiionem/alsam, 
qu{E  competunt  in  limitationem  veram. 

Though  falsity  of  addition  or  demonstration  doth 
no  hurt  where  you  give  a  thing  a  proper  name,  yet 
nevertheless  if  it  stand  doubtful  upon  the  words,  whe- 
ther they  import  a  false  reference  and  demonstration, 
or  whether  they  be  words  of  restraint  that  limit  the 
generahty  of  the  former  name,  the  law  will  never 
intend  eiTor  or  falshood. 

And  therefore  if  the  parish  of  Hurst  do  extend  into  , 
the  counties  of  Wiltshire  and  Berkshire,  and  I  grant , 
my  close  called  Callis,  situate  and  lying  in  the  parish  ' 
of  Hurst  in  the  county  of  W'^iltshire,  and  the  truth  is, 
that  the  whole  close  lieth  in  the  county  of  Berkshire ; 
yet  the  law  is,  that  it  passeth  well  enough,  because  | 
there  is  a  certainty  sufficient  in  that  I  have  given  it  a  I 
proper  name  which  the  false  reference  doth  not  de-  • 
stroy,  and  not  upon  the  reason  that  these  words,  "  in 
the  county  of  Wiltshire,"  shall  be  taken  to  go  to  the 
parish  only,  and  so  to  be  true  in  some  sort,  and  not 
to  the  close,  and  so  to  be  false :  For  if  I  had  gianted  I 
omnes  te7'7'as  meas  in  parochia  de  Hurst  in  com.  , 
Wiltshire,  and  I  had  no  lands  in  Wiltshire  but  in  I 
Berkshire^  nothing  had  past. 
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But  in  the  principal  case,  if  the  close  called  CallisQ  Ed.  4. 7. 
had  extended  part  into  Wiltshire  and  part  into  Berk-^^      '  ^' 
shire,  then  ordy  that  part  had  passed  which  lay  in  ir  Elk. 
Wiltshire.  «0  ^^' 

So  if  I  grant  omnes  et  sirigulas  terras  meas  in  te^ 
nura  /.  D.  quas  perguisivi  de  I.  N.  in  indentura  di- 
missionis  fact*  I.  B.  specif  cat.  If  1  have  land  wherein 
some  of  these  references  are  true,  and  the  rest  false, 
and  no  land  wherein  they  are  all  true,  notliing  pass- 
eth:  as  if  T  have  land  in  the  tenure  of  I.  D.  and 
purchased  of  I.  N.  but  not  specified  in  the  indenture 
to  I.  B.  or  if  I  have  land  which  I  purchased  of  I.  N. 
and  specified  in  the  indenture  of  demise  to  I.  B.  and 
not  in  the  tenure  of  I.  D. 

But  if  I  have  some  land  wherein  all  these  demon- 
jtrations  are  true,  and  some  wherein  part  of  them  are 
true  and  part  false,  then  shall  they  be  intended  words 
of  true  limitation  to  pass  only  those  lands  wherein  all 
these  circumstances  are  true. 

REGULA  XIV. 

Licet  dispositio  de  inter  esse  futuro  sit  inutilis,  tamen 
feri  potest  declaratio  pracedens  qua  sortiatur 
tffectum  interveniente  ?iovo  actu. 

The  law  doth  not  allow  of  ^ants  except  there  be 
a  foundation  of  an  interest  in  the  grantor ;  for  the 
law  that  will  not  accept  of  grants  of  titles,  or  of  things 
in  action  which  are  imperfect  interests,  much  less  will 
it  allow  a  man  to  grant  or  incumber  that  which  is 
no  interest  at  all,  but  merely  future. 

But  of  declarations  precedent  before  any  interest 
rested  the  law  doth  allow,  but  with  this  difference,  so 
that  there  be  some  new  act  or  conveyance  to  give  life 
and  vigour  to  the  declaration  precedent. 

Now  the  best  rule  of  distinction  between  grants  and 
declarations  is,  that  grants  are  never  countermandable, 
not  in  respect  of  the  nature  of  the  conveyance  on  the 
bstrument,  though  sometimes  in  respect  of  the  interest 
granted  they  are,  whereas  declarations  are  evermore 
countennandable  in  their  natures. 
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And  therefore  if  I  gi'ant  unto  you,  that  if  you  enter 
into  obligation  to  me  of  100/.  and  after  do  procure? 
me  such  a  lease,  that  then  the  same  ohligatiou  to  be 
void,  and  you  enter  into  such  obligation  unto  me,  and 
afterguards  do  procure  such  a  lease,  yet  the  obligation 
is  simple,  because  the  defeisance  was  made  of  that,, 
which  was  not. 

So  if  I  grant  unto  you  a  rent  charge  out  of  white, 
acre,  and  that  it  shall  be  lawful  for  you  to  distrain  in 
aO  my  other  lands  whereof  I  am  now  seised,  and. 
which  I  shall  liereafter  purchase;  although  tliis  be. 
but  a  liberty  of  distress,  and  no  rent  save  only  out  o^ 
white  acre,  yet  as  to  the  lands  afterwards  to  be,  p^Ta| 
chased  the  clause  is  void.  , 

So  if  a  reversion  be  granted  to  I.   S.  and  I.  D«  a 
stranger  by  deed  do  grant  to  L  S.  that  if  he  purchase.^ 
the  particular  estate,  he  doth  atturae  to  his  grantee,, 
this  is  a  void  atturnement,  notwithstanding  he  dotli^ 
afterwards  purchase  the  particular  estate, 

But  of  declarations  the  law  is  contrary ;  as  if  the- 
disseisee  make  a  charter  of  feoffment  to  I.  S.  and  a^ 
letter  of  attorney  to  enter  and  make  livery  and  seisin, 
and  deliver  the  deed  of  feofiinent,  and  afterwards  li- 
very and  seisin  is  made  accordingly,  this  is  a  good 
feoffment;  and  yet  he  had  nothing  other  than  in  right 
at  the  time  of  the  delivery  of  the  charter ;  but  because 
a  deed  of  feoffment  is  but  matter  of  declaration  andg 
evidence,  and  there  is  a  new  act  which  is  the  livery; 
subsequent,  therefore  it  is  good  in  law. 

So  if  a  man  make  a  feoffment  in  fee  to  I.  S.  upon 
condition  to  enfeoff  I.  N.  within  certain  days,  and 
there  are  deeds  made  both  of  the  first  feoffment  and 
the  second,  and  letters  of  attorney  accordingly,  and. 
both  those  deeds  of  feoffment  and  letters  of  attorney,. 
are  delivered  at  a  time,  so  that  the  second  deed  o{ 
feoffment  and  letter  of  attorney  are  dehvered  when 
the  first  feoffee  hath  nothing  in  the  land  ;  and  yet  if; 
both  liveries  be  made  accordingly,  all  is  good. 

So  if  I  covenant  with  I.  S.  by  indenture,  that  before 
such  a  day  I  will  purchase  the  manor  of  D.  and  before 
the  same  day  I  will  levy  a  fine  of  the  same  land,  and ' 
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that  the  same  fine  shall  be  to  certain  uses  which  1 
express  in  the  same  indenture ;  this  indenture  to  lead 
uses  being-  but  matter  of  declaration,  and  countcr- 
mandable  at  my  pleasure,  will  suffice,  though  the 
land  be  purchased  after ;  because  there  is  a  new  act 
to  be  done,  namely,  the  fine. 

But  if  there  were  no  new  act,  then  otherwise  it  is ;  25  Eliz. 
as  if  I  covenant  with  my  son  In  consideration  of  natu-''^  Hhz, 
ral  affection,  to  stand  seised  to  his  use  of  the  lands 
which  I  shall  afterwards  purchase,  and  I  do  afterwards 
purcliase,  yet  the  use  is  void :  and  the  reason  is,  be- 
cause there  is  no  act,  nor  transmutation  of  possession 
following  to  {)erfect  this  inception ;  for  the  use  must 
be  limited  by  tlie  feoffor,  and  not  by  the  feoffee,  and 
he  had  nothing  at  the  time  of  the  covenant. 

So  if  I  devise  the  manor  of  D,  by  special  name,  of 
which  at  that  time  I  am  not  seised,  and  after  I  pur* 
chase  it,  except  I  make  some  new  publication  of  my 
will,  this  devise  is  void ;  and  the  reason  is,  because 
that  my  death,  which  is  the  consummation  of  my 
will,  is  the  act  of  God,  and  not  my  act,  and  there- 
fore no  such  new  act  as  the  law  requireth. 

But  if  I  grant  unto  I.  S.  authority  by  my  deed  to 
demise  for  years  the  land  whereof  I  am  now  seised,  or 
hereafter  shall  be  seised ;  and  after  I  purchase  lands, 
and  I.  S.  my  attorney  doth  demise  them :  this  is  a  good 
demise,  because  the  demise  of  my  attomey  is  a  new 
act,  and  all  one  with  a  demise  by  myself. 

But  if  I  mortgage  land,  and  after  covenant  with  21  Eliz. 
I.  S.  in  consideration  of  money  which  I  receive  of  him, 
that  aflei-  I  have  entered  for  the  condition  broken,  I 
will  stand  seized  to  the  use  of  the  same  L  S.  and  I 
enter,  and  this  deed  is  enrolled,  and  all  within  the  six 
months,  yet  nothing  passeth,  because  the  enrolment  is 
no  new  act,  but  a  perfective  ceremony  of  tlie  first  deed 
of  bargain  and  sale;  and  the  law  is  more  strong  in  that 
case,  because  of  the  vehement  relation  which  the  en- 
Tolment  hath  to  the  time  of  the  bargain  and  sale,  at 
what  time  he  had  nothing  but  a  naked  condition. 

So  if  two  joint-tenants  be,  and  one  of  them  bargain  6  Ed.d.Br. 
und  sell  the  whole  land,  and  before  tlie  eiu'ola\enV  \\vs 
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companioTi  dieth,  nothing  passeth  of  the  moiety  ac- 
crued unto  him  by  survivor. 


J 18  Elri. 
Sander* 

com.  474. 

Ct  J. 
30. 


Cr.  J. 

peace,  fol 

18,  19. 


REGULA  XV. 

In  criminalibus  sufficit  generalh  malitia  inteniionU 
cum  facto  paris  gradus. 

All  crimes  have  their  conception  in  a  corrupt  in- 
tent, and  have  their  consummation  and  issuing  in 
some  particular  fact;  which  though  it  he  not  the  fact 
at  the  which  the  intention  of  the  malefactor  levelled, 
yet  the  law  giveth  him  no  advantage  of  the  error,  if 
apother  particular  ensue  of  as  high  a  nature. 

Therefore  if  an  impoisoned  apple  be  laid  in  a  place 
to  innpoison  I.  S.  and  L  D.  cometh  by  chance  and 
eateth  it,  this  is  murder  in  the  principal  that  is  actor, 
and  yet  the  malice  in  mdividuo  was  not  against  I,  D, 

So  if  a  thief  find  a  door  open,  and  come  in  by  night 
and  rob  an  house,  and  be  taken  with  the  mainour, 
and  breaketh  a  door  to  escape,  this  is  burglary ;  yet 
the  breaking  of  the  door  \vas  without  any  felonious 
intentt  hut  it  is  one  entire  act. 

So  if  a  caliver  be  discharged  with  a  murderous  in- 
tent at  I.  S.  and  the  piece  break  and  striketh  into  the 
eye  of  him  that  dischargeth  it,  and  killeth  him,  he  is 
Jelo  dc  s(t  and  yet  his  intention  was  not  to  hurt  him- 
self; for  felonia  de  se  and  murder  are  crimina  parts 
gradus,  For  if  a  man  persuade  another  to  kill  himself, 
and  be  present  when  he  doth  so,  he  is  a  murderer. 

But  juery,  if  I.  S.  lay  impoisoned  fruit  for  some 
•  other  stranger  his  enemy,  and  his  father  or  master 
come  and  eat  it,  whether  this  be  petty  treason,  be- 
cause it  is  not  altogether  crimen  parts  gradus  f 


REGULA  XVI. 

^fl«i?fl/tf  licit  a  accipiunt  si  rict  am  interpret  a  Honem^ 
sed  illkita  latam  et  ejctensivarn. 

In  the  committing  of  lawful  authority  to  another,  a 
jnan  may  linut  it  as  strictly  as  it  pleaseth  him,  and  if 
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the  party  authorised  do  transgress  his  authonty, 
though  it  be  but  in  circumstance  expressed,  it  shall  be 
void  in  the  whole  act. 

But  when  a  man  is  author  and  mover  to  another  to 
commit  an  unlawful  act,  then  he  shall  not  excuse 
himself  by  circumstances  not  pursued. 

Therefore  if  I  make  a  letter  of  attorney  to  I.  S,  to  ioH.7.19, 
deliver  livery  and  seisin  in  the  capital  messuage,  and  ]^J?Vv 
he  doth  it  in  another  place  of  the  land ;  or  between  337.  '    ^' 
the  hours  of  two  or  three,  and  he  doth  it  after  or  be- 
fore ;  or  if  I  make  the  charter  of  feoflfment  to  I.  D.  and  JH 

I.  B.  and  express  the  seisin  to  be  delivered  to  L  D.  ^^ 

and  my  attorney  deliver  it  to  I,  B.  in  all  these  cases  the  16  El.  Dy. 
act  of  the  attorney,  as  to  execute  the  estate,  is  void ;  ^^^^  p 
but  if  I  say  generally  to  L  D.  whom  I  mean  only  to  gsa. 
enfeoff,  and  my  attorney  make  it  to  his  attorney,  it38H.8,D. 
shall  be  intended,  for  it  is  a  livery  to  him  in  law.  '  | 

But  on  the  other  side,  if  a  man  command  I.  S.  to 
rob  I.  D.  on  Shooters-hill,  and  he  doth  it  on  Gads- 
hill ;  or  to  rob  him  such  a  day,  and  he  doth  it  the  next 
day;  or  to  kill  I.  D.  and  he  doth  it  not  himself  but 
procureth  I.  B.  to  do  it ;  or  to  kiU  him  by  poison,  and 
he  killeth  him  by  violence ;  in  all  these  cases,  although 
the  fact  be  not  performed  in  circumstance,  yet  he  is 
accessary  nevertheless. 

But  if  it  be  to  kill  I.  S.  and  he  kill  I.  D.  mistaking 
him  for  I.  S.  then  the  acts  are  distant  in  substance, 
and  he  is  not  accessary. 

And  be  it  that  the  acts  be  of  a  differing  degree, 
and  yet  of  a  kind : 

As  if  one  bids  I.  S.  to  pilfer  away  such  a  thing  out 
of  a  house,  and  precisely  restrain  him  to  do  it  some 
time  when  he  is  gotten  in  without  breaking  of  the 
house,  and  yet  he  breaketh  the  house ;  yet  he  is  acces- 
sary to  the  burglary ;  for  a  man  cannot  condition  with 
an  unlawful  act,  but  he  must  at  his  peril  take  heed 
bow  he  put  himself  into  another  man's  hands. 

But  if  a  man  bid  one  to  rob  I.  S.  as  he  goeth  to  Stur-  loEliz.  in 
bridge-fair,  and  he  rob  him  in  his  house,  the  variance  ^^'^^^" 
Beemeth  to  be  of  substance,  and  he  is  not  accessary,    475.' 
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REGULA  XVII. 

Dejiile  et  officio  judicis  iwn  recipitur  quastio  ;  sea 
de  scientiUf  sivc  sit  en^or  juris  sivej'acti. 

The  law  doth  so  much  respect  the  certainty  of 
judgments,  and  the  credit  and  authority  of  judges,  as 
it  will  not  permit  any  error  to  be  assigned  that  im- 
.  peachetli  them  in  their  trust  and  office,  and  in  wilful 
•  abuse  of  the  same ;  but  only  in  ignorance,  and  mis-  ' 
taking  cither  of  the  law  or  of  the  case  and  matter  in 
lact. 

T.  N.  br.       And  therefore  if  I  will  assign  for  error,  tliat  whereas 
7H,7.4.  ^^^  verdict  passed  for  me,  the  couil  received  it  con- 
traiy,  and  so  gave  judgment  against  me,  this  shall  not 
be  accepted, 
3  H.  6.  gQ  jf  J  ^riii  alledge  for  eiTor,  that  whereas  I.  S. 

3.   '      '  offered  to  plead  a  sufficient  bar,  tlie  court  refused  it, 
aixl  drove  me  from  it,  this  error  shall  not  be  allowed. 
2  M.  Dj,       But  the  greatest  doubt  is  where  the  court  doth  de- 
'*'*•         terniine  of  the  verity  of  the  matter  in  tact ;  so  that  it 
is  rather  in  point  of  trial  than  in  point  of  judgment, 
whether  it  shall  be  examined  in  error. 
J  M«r.  B.       As  if  an  appeal  of  maim  be  brought,  and  the  conrt, 
28  Ass.  M.  i^y.  |.jjg  assistance  of  the  chirurgeons,  do  judge  it  to  be 
21 H.  7.    a  maim,  whether  the  party  grieved  may  bring  a  writ 
40.  33.      of  eiTor ;  and  I  hold  the  law  to  be  he  cannot. 
8  H.  4. 3.      So  if  one  of  the  prothonotaries  of  the  common  pleas 
bring  an  assize  of  his  office,  and  alledge  fees  belong- 
ing to  the  same  office  in  certainty,  and  issue  to  be 

1  Mar.Dy.  taken  upon  these  fees,  this  issue  shall  be  tried  by  the 
5  Mar  D  j"f^j[?^s  ^7  ^^'^Y  ^^  examination,  and  if  they  determine 
103.  it  for  the  plaintiff,  and  he  have  judgment  to  recover 

arrearages  accordingly,  the  defendant  can  bring  no 
writ  of  error  of  this  judgment,  though  the  fees  in  truth 
be  other. 
8IL6.Q3.      So  if  a  woman  bring  a  vmt  of  dower,  and  the 

2  EL 286.  tenant  plead  her  husband  was  alive,  this  shall  be  tried 
43^As5.a6.  ^*y  pi'oofs  and  not  by  jury,  and  upon  judgment  given 
41  Am.  5.  on  either  side  no  error  lies.  \ 


4 
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So  if  fiul  tid  record  he  pleaded,  which  is  to  be  39  Ass.  y. 
5ied  by  the  inspection  of  the  record,  and  judgment  ^*^'^'^*^- 
be  thereupon  given,  no  error  hes, 

^  So  if  in  an  assize  the  tenant  saith,  he  is  counte  </e  911.7.*. 
Dale,  et  tiicnt  7iosme  counte,  in  the  writ,  this  shall  liC  J9  II-  6- 
triod  by  the  records  of  the  chancery,  and  upon  judg-  ''*' 
mest  given  no  error  lieth. 

So  if  a  felon  demand  his  clergy,  and  read  well  and  '^v'  Ass.  [jf. 
distinctly,  and  the  court  who  is  judge  tliercof  do  P^'t  j'^'a^j  ^ 
liim  from  his  clergy  wrongfully,  error  shall  never  he  Q. 
brought  u}X)n  the  attainder. 

So  if  upon  judgment  given  upon  confession  or  de-  9  Ass.  8. 
fault,  and  the  court  do  assess  damages,  the  defendant  ^j^'^*^- 
shall  never  Ijring  a  writ  of  error,  though  the  damages 
be  outrageous. 

And  it  seems  in  the  case  of  maim,  and  some  of  the  21  H.7* 
other  cases,  that  the  court  may  dismiss  themselves  of  j^*^^'    ^ 
discussing  the  matter  by  examination,  and  put  it  to  a  * 
jury,  and  then  the  party  grieved  shall  have  Ids  attaint ; 
and  therefore  that  the  court  that  doth  deprive  a  man 
of  his  action,  should  be  subject  to  an  action ;  but  that 
notwithstanding  the  law  will  not  have,  as  it  was  said 
in  the  beginning,  the  judges  called  in  question  in  the 
point  of  their  office  when  they  undertake  to  discuss 
tlie  issue,  and  that  is  the  true  reason  :  for  to  say  that 
the  reason  of  these  cases  should  be,  because  tiial  by4i  Ass.sgr 
the  court  should  be  peremptory  as  trial  by  certificate,  ^'u^g  il' 
as  by  the  bishop  in  case  of  bastardy,  or  by  the  mar- 
shal of  the  king,  etc.  the  cases  are  nothing  like ;  for 
the  reason  of  those  cases  of  certificate  is,  because  if 
the  court  should  not  give  credit  to  the  certificate,  but 
should  re-examine  it,  they  liave  no  other  mean  but  to 
^''iite  again  to  the  same  lord  bishop,  or  the  same  lord 
fiiarshal,  which  were  fiivolous,  because  it  is  not  to  be 
P^^sumed  they  would  difler  from  their  own  former 
^'tiiicate ;  whereas  in  these  other  cases  of  error  the 
'^^tter  is  drawn  before  a  superior  court,  to  re-examine 
tile  errors  of  an  inferior  court :  and  therefore  the  true 
^^^son  is,  as  was  said,  that  to  examine  again  that 
^*^ich  the  court   had   tried  were   in   substance   to 
^^^JXint  the  court. 


F.N.Br. 
SI. 
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And  therefoi'e  this  is  a  certain  rule  in  errors,  that 
error  in  law  is  ever  of  such  matters  as  do  appear  upon 
record ;  and  error  in  fact  is  ever  of  such  matters  as 
are  not  crossed  by  the  record ;  as  to  alledge  tlie  death 
of  the  tenant  at  the  time  of  tlie  judgment  given, 
nothing  appeareth  upon  the  record  to  the  contrary. 

So  when  any  infant  levies  a  fine,  it  appeareth  not 
upon  the  record  of  the  fine  that  he  is  an  infant,  there- 
fore it  is  an  error  in  fact,  and  shall  be  tried  by  inspec- 
tion during  nonage. 

But  if  a  writ  of  error  be  brought  in  the  King*s  Bench 
of  a  fine  levied  by  an  infant,  and  the  court  by  inspec- 
tion and  examination  do  affirm  the  fine,  the  infant, 
though  it  be  during  his  infancy,  shall  never  bring  a 
writ  of  error  in  parliament  upon  this  judgment;  not 
but  that  error  lies  after  error,  but  because  it  doth  not 
appear  upon  the  record  that  he  is  now  of  full  age, 
,  therefore  it  can  be  no  error  in  fact.  And  therefore  if 
a  man  will  assign  for  error  that  fact,  that  whereas  the 
judges  gave  judgment  for  him,  the  clerks  entred  it  in 
the  roll  against  him,  this  error  shall  not  be  allowed ; 
and  yet  it  doth  not  touch  the  judges  but  the  clerks : 
but  the  reason  is,  if  it  be  an  error,  it  is  an  error  in 
fact;  and  you  shall  never  aUedge  an  error  in  fact 
contrary  to  the  record. 

REGULA    XVIII. 

Persona  conjuricia  a^quiparatur  interesse  proprlo. 

The  law  hath  this  respect  of  nature  and  conjunc- 
tion of  blood,  as  in  divers  cases  it  compareth  and 
matcheth  nearness  of  blood  with  consideration  of  pro- 
fit and  interest ;  yea,  and  in  some  cases  alloweth  of  it 
more  strongly. 

Therefore  if  a  man  covenant,  in  consideration  of 
blood,  to  stand  seised  to  the  use  of  his  brother,  or  son, 
or  near  kinsman,  an  use  is  well  r^iised  by  his  covenant 
without  transmutation  of  possession ;  nevertheless  it  is 
true,  that  consideration  of  blood  is  naught  to  ground  a 
personal  contract  upon  ;  as  if  I  contract  with  my  son, 
that  in  consideration  of  blood  I  will  give  unto  him 
such  a  sum  of  money,  this  is  nudum  pactum>  and  no 
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assumpsit  lieth  upon  it ;  for  to  subject  me  to  an  action, 
there  needeth  a  consideration  of  benefit ;  but  the  use 
the  law  raiseth  without  suit  or  action ;  and  l>esides, 
the  law  doth  match  real  considerations  with  real  agree- 
ments and  covenants. 

So  if  a  suit  be  commenced  against  me,  my  son,  or 
brother,  my  son  or  brother  may  maintain  as  well  as 
he  in  remainder  for  his  interest,  or  his  lawyer  for  his 
fee;  so  if  my  brother  have  a  suit  against  my  nephew 
or  cousin,  yet  it  is  at  my  election  to  maintain  the 
cause  of  my  nephew  or  cousin,  though  the  adverse 
party  be  nearer  unto  me  in  blood. 

So  in  challenges  of  juries,  challenge  of  blood  is  as 
good  as  challenge  within  distress,  and  it  is  not  mate- 
rial how  far  off  the  kindred  be,  so  the  pedigree  may 
be  conveyed  in  certainty,  whether  it  be  of  the  half  or 
whole  blood. 

So  if  a  man  menace  me,  that  he  will  imprison  or 
hurt  in  body  my  father,  or  my  child,  except  I  make 
unto  him  an  obligation,  I  shall  avoid  this  duresse,  as 
well  as  if  the  duresse  had  been  to  mine  own  person  : 
and  yet  if  a  man  menace  me,  by  the  taking  away  or  de- 
struction of  my  goods,  this  is  no  good  duresse  to  plead  : 
and  the  reason  is,  because  the  law  can  make  me  no 
reparation  of  that  loss,  and  so  can  it  not  of  the  other. 
So  if  a  man  under  the  years  of  twenty  one,  contract 
for  the  nursing  of  his  lawful  child,  this  conti-act  is 
good,  and  shall  not  be  avoided  by  infancy,  no  more 
than  if  he  had  contracted  for  his  own  aliments  or 
erudition. 

REGULA  XIX. 
Non  imped  It   clausula  derogatoi^ia,  quo  minus  ab 
eadcm  pottstale  res  dissolvantur,  d,  quibus  consti- 
iuuntur. 

Acts  which  are  in  their  nature  revocable,  cannot 
by  strength  of  words  be  fixed  and  perpetuated ;  yet 
men  have  put  in  use  two  means  to  bind  themselves 
from  changing  or  dissolving  that  which  they  have  set 
down,  whertof  the  one  is  clausula  derogatoria,  the 
Other  intcrpositio  juramenfi^  whereof  the  former  is 
only  pertinent  to  the  present  purpose. 
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This  clausula  derogatoria  is  by  the  common  prac- 
tical term  called  clausula  non  obstante,  and  is  of  two 
sorts,  de  prceterito,  et  de  ftituro^  the  one  weakening 
and  dis-annuiling  any  matter  past  to  the  contrary,  the 
other  any  matter  to  come ;  and  this  latter  is  that  only 
whereof  we  speak. 

This  clausula  de  non  obstante  de  futuro,  the  law 
juds^eth  to   be  idle  and  of  no  force,  because  it  doth 
deiirive  men  of  tliat  which  of  all  other  things  is  mo^, 
incident  to  human  condition,  and  that  is  alteration  ^H 
repentance. 

And  therefore  if  I  make  my  will,  and  in  the  end 
thereof  do  add  such  like  clause  [Also  my  will  is,  that 
if  I  shall  revoke  this  present  will,  or  declare  any  new 
will,  except  the  same  shall  Ix?  in  writing,  subscribed 
with  the  hands  of  two  witnesses,  that  such  revocation 
or  new  declaration  shall  be  utterly  void  ;  and  by  these 
presents  I  do  declare  the  same  not  to  be  my  will,  but 
this  my  former  will'^to  stand,  any  such  pretended  will 
to  the  contrary  notwithstanding*]  yet  nevertheless  this 
clause  or  any  the  like  never  so  exactly  penned,  and 
althoug'h  it  do  restrain  the  revocation  but  in  circum- 
stance and  not  altogether,  is  of  no  force  or  efficacy  to 
fortify  the  former  will  against  the  second;  but  I  may 
by  parole  without  writing  repeal  the  same  will  and 
make  a  new  one. 

So  if  there  be  a  statute  made  that  no  sheriff  shall 
continue  in  Ids  office  above  a  year,  and  if  any  patent  I  to 
made  to  the  contrary,  it  shall  be  void  \  and  if  there  be 
any  clausula  de  non  obstante  contained  in  sucli  patent 
to  dispense  with  this  present  act,  that  sucli  clause  also 
shall  be  void ;  yet  nevertheless  a  patent  of  the  sheriff's 
office  made  by  the  king  for  term  of  life,  with  a  noji 
obstante,  will  be  good  in  law  contrary  to  such  statute, 
which  pretendeth  to  exclude  non  obst antes  ;  and  the 
reason  is,  because  it  is  an  inseparable  prerogative  of 
the  crown  to  dispense  with  politic  statutes,  and  of  that 
kind ;  and  then  the  derogatory  clause  hurteth  not. 

So  if  an  act  of  parliament  be  made,  wherein  there 
is  a  clause  contained  that  it  shaH  not  be  lawful  for  the 
king,  by  authority  of  parliament,  during  the  space  of 
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seven  years,  to  repeal  and  determine  tlie  same  act, 
this  is  a  void  elau5>e,  and  the  same  act  may  be  repealed 
within  the  seven  years;  and  yet  if  the  parliament 
should  enact  in  the  nature  of  the  ancient  Idr  regia, 
that  there  should  be  no  more  parliaments  held,  but  that 
the  king  should  have  the  authority  of  the  parliament ; 
this  act  were  good  in  law,  quia  potestas  supi^ema  seip- 
sum  dissolvere  potest^  ligare  no7i  potest :  for  it  is  in 
the  power  of  a  man  to  kill  a  man,  but  it  is  not  in  his 
power  to  save  him  alive,  and  to  restrain  him  from 
breathing  or  feeling ;  so  it  is  in  the  jjowcr  of  a  parlia- 
ment to  extinguish  or  transfer  their  own  authority,  but 
not,  whilst  the  authority  remains  entire,  to  restrain 
the  functions  and  exercises  of  the  same  authority. 

So  in  28  of  K.  H.  VIII.  chap.  17.  there  was  a  sta- 
tute made,  that  all  acts  that  passed  in  the  minority  of 
kings,  reckoning  the  same  under  the  years  of  twenty- 
four,  might  be  annulled  and  revoked  by  their  letters 
patent  when  they  came  to  the  same  years;  but  thisuEl.Dy. 
act  in  the  first  of  K.  Ed.  VI.  who  was  then  between"*'^' 
the  years  of  ten  and  eleven,  cap.  11.  was  repealed, 
and  a  new  law  surrogate  in  place  thereof,  wherein  a 
more  reasonable  liberty  is  given  ;  and  wherein,  though 
other  laws  are  made  revocable  according  to  the  pro- 
vision of  the  former  law  with  some  new  form  pre- 
scribed, yet  that  very  law  of  revocation,  together  with  PI.  Co 
pardons,  is  made  irrevocable  and  perpetual,  so  that*^* 
there  is  a  direct  contrariety  and  repugnancy  between 
these  two  laws ;  for  if  the  former  stands,  which  maketh 
all  later  laws  during  the  minority  of  kings  revocable 
mthout  exception  of  any  law  whatsoever,  then  that 
very  law  of  repeal  is  concluded  in  the  generality,  and 
80  itself  made  revocable  :  on  the  other  side,  that  law 
making  no  doubt  of  the  absolute  repeal  of  the  first 
law,  though  itself  weie  made  during  minority,  which 
was  the  very  case  of  the  former  law  in  the  new  pro- 
vision which  it  maketh,  hath  a  precise  exception,  that 
the  law  of  repeal  shall  not  be  repealed. 

But  the  law  is,  that  the  first  law  by  the  imperti- 
"(Micy  of  it  was  void  ab  hiitio  ct  ipso  facto  without 
repeal,  as  if  a  law  were  made,  that  no  new  statute 


should  be  made  during  seven  years,  and  the  same 
tute  be  repealed  within  the  seven  years,  if  the  first 
statute  should  be  good,  then  no  repeal  could  be  made 
thereof  within  that  time;  for  the  law  of  repeal  were 
a  new  law,  and  that  were  disabled  by  the  farmer  law ; 
therefore  it  is  void  in  itself,  and  the  rule  holds,  per- 
petua  le.r  est,  nullani  legem  hiimanam  ac  positivam 
perpetuaijt  esse;  et  clausula  quce  ahrogatioiiem  eX' 
cludit  mitio  non  valet. 

Neither  is  the  difference  of  the  civil  law  so  reason- 
able as  colourable,  for  they  distinguish  and  say  that  a  . 
derogatory  clause  is  good  to  disable  any  later  act,  ex-  I 
ccpt  you  revoke  the  same  clause  before  you  proceed  | 
to  establish  any  later  disposition  or  declaration ;  for 
they  say,  that  clausula  derogaioria  ad  alias  scqucfites 
*voluntates  posita  in  testamento,  viz.  si  testator  dicat 
quod  si  coniigerit  cumfacere  aliud  testamentum  non 
vuit  illud  valerey  operatur  quod  sequens  dispositio  ab 
ilia  clausula  rcguktur,  et  per  consequens  quvd  se- 
quens  dispositio  ducat ur  sine  voluntate^  et  sic  quod 
non  sit  attcndandum.  The  sense  is,  that  where  a 
former  will  is  made,  and  after  a  later  will,  the  reason 
why,  without  an  express  revocation  of  the  former 
will,  it  is  by  implication  revoked,  is  because  of  the 
repugnancy  between  the  disposition  of  the  former  and 
the  later. 

But  whei-e  there  is  such  a  derogatory  clause,  there 
can  be  gathered  no  such  repugnancy :  because  it 
seemeth  the  testator  had  a  purpose  at  the  making  of 
the  first  will  to  make  some  shew  of  a  new  will,  which 
nevertheless  his  intention  was  should  not  take  place: 
but  this  w  as  answered  before ;  for  if  that  clause  were 
allowed  to  be  good  until  a  revocation,  then  could  no 
revocation  at  all  be  made,  and  therefore  it  must  needs 
be  void  by  operation  of  law  at  first.  Thus  much 
clausula  derogaioria. 
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Ictus  inceptus,  ciijus  perfectio  pendet  ex  *coluntate 
partium,  revocari  potest ;  si  autem  pendet  ex  vo- 
luntate  tenia  personce^  vel  ex  contingenti,  r&vo- 
cari  fwn  potest. 

In  acts  which  are  fully  executed  and  consummate, 
•Ine  law  makes  this  difference,  that  if  the  first  parties 
\m  sve  put  it  in  the  power  of  a  third  person,  or  of  a 
crontingency,  to  give  a  perfection  to  their  acts,  tlieu 
t.l^ey  have  put  it  out  of  their  own  reach  and  liberty ; 
^xid  therefore  there  is  no  reason  they  should  revoke 
tl]i.em :  but   if  the   consummation   depend  upon  the 
si^me  consent,  which  was  the  inception,  then  the  law 
^crcounteth  it  in  vain  to  restriun  them  from  revoking 
of*  it ;  for  as  they  may  frustrate  it  by  omission  and 
TM€infeisancef  at  a  certain  time,  or  in  a  certain  sort  or 
^circumstance,  so  the  law  permitteth  them  to  dissulve 
it  by  an  express  consent  before  that  time,  or  without 
til  at  circumstance.  ...xii 

Therefore  if  two  exchange  land  by  deed,  or  without  F.  N.  Bi'. 
<leed,  and  neither  enter,  this  may  make  a  revocation ^^v, 
or  dissolution  of  the  same  exchange  by  mutual  con-  j3, 14.  * 
sent,  so  it  be  by  deed,  but  not  by  pai'ole  ;  for  as  mucli 
fl«  the  making  of  an  exchange  needeth  no  deed,  be- 
cause it  is  to  be  perfected  by  entry,  which  is  a  cere- 
wiony  notorious  in  the  nature  of  livery;  but  it  cannot 
^  dissolved  but  by  deed,  because  it  dischargeth  that 
^hich  is  but  title.     [  ii.,,n.  j     ,  i.>i  - 

So  if  I  contract  with  I.  D.  that  if  he  lay  me  into  my  36  Elis. 

<^ellai'  three  tuns  of  wine  before  Mich,  that  I  will  bring 

^b    to  his  garner  twenty  quarters  of  wheat  before  Christ- 

wF     nias,  befoi-e  either  of  these  days  the  parties  may  by  as- 

\       sent  dissolve  the  contract ;  but  after  the  first  day  there 

\       is  a  perfection  given  to  the  contract  by  action  on  the 

one  side,  and  they  may  make  cross  releases  by  deed  or 

parole,  but  never  dissolve  the  contract ;  for  there  is  a 

'lifference  between  dissolving  the  contract,  and  release 

^  surrender  of  the  thing  contracted  for  :  as  if  lessee 

^01  twenty  years  make  a  lease  for  ten  years,  and  after 
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lie  take  a  new  lease  for  five  years,  he  is  in  only  of"  his 
lease  for  five  years,  and  yet  this  cannot  inure  by  way 
of  surrender :  for  a  petty  lease  derived  out  of  a  greater 
cannot  be  surrendered  back  again,  but  it  inureth  only 
by  dissolution  of  contract ;  for  a  lease  of  land  is  but  a 
contract  executory  from  time  to  time  of  the  profits  of 
the  land,  to  arise  as  a  man  may  sell  his  corn  or  his 
tithe  to  spring  or  to  be  perceived  for  divers  future 
years. 

But  to  return  from  our  digression  :  on  the  other  side, 
if  I  contract  with  you  for  cloth  at  such  a  price  as  I.  S. 
shall  name;  there  if  L  S.  refuse  to  name,  the  contract 
is  void ;  but  the  parties  cannot  discharge  it,  l)ecause 
they  have  put  it  in  the  power  of  the  third  person  to 
perfect. 

So  if  I  grant  my  reversion,  though  this  be  an  im- 
perfect act  before  attumment;  yet  because  the  atturn- 
ment  is  the  act  of  a  stranger,  this  is  not  simply  xevo* 
cable,  but  by  a  policy  or  circumstance  in  law,  as  by 
levying  a  fine,  or  making  a  bai'gain  and  sale,  or  the 
Uke. 

So  if  I  present  a  clerk  to  the  Bishop,  now  can  I  not 
revoke  this  presentation,  because  I  have  put  it  out  of 
myself,  that  is,  in  the  Bishop,  by  admissus>  to  perfect 
my  act  begun. 

The  same  difference  appeareth  in  nominations  and 
elections ;  as  if  I  enfeoff  I.  S.  upon  condition  to  enfeoff 
such  a  one  as  I.  D,  shall  name  within  a  year,  and  L  D, 
name  I.  B.  yet  before  the  feoffment,  and  within  the 
year,  I.  D.  may  countermand  his  nomination,  and 
name  again,  because  no  interest  passcth  out  of  him. 
But  if  I  enfeoff  I.  S.  to  the  use  of  such  a  one  as  I.  D. 
shall  name  within  a  year,  then  if  I.  D.  name  I.  B.  it 
is  not  revocable,  because  the  use  passeth  presently  by 
operation  of  law. 

So  in  judicial  acts  the  rule  of  the  civil  law  hoIdeth»  j 
sententia  interlociitoria  revocari  potest,  de/imtwa 
9ion  potest  ;  that  is,  that  an  order  may  be  revoked,  but 
a  judgment  cannot ;  and  the  reason  is,  because  there 
is  a  title  of  execution  or  of  bar  given  presently  unto 
the  party  upon  judgment,  and  so  it  is  out  of  the  judge 
to  revoke^  in  courts  ordered  by  the  common  law. 
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Zlausida  vet  dispositio  inutilis  per  prgBsumptwnem 
velcausam  remotanii  ex  post  facto  nonfuiciiun 

Clausula   vet  dispositio   inutilis  are    said,  when 
,lie  act  or  the  words  do  work  or  express  no  more 
t'liau  law  by  intendment  would  have  supplied;  and 
therefore  the  doubling  or  iterating  of  that  and  no 
more,  which  the  conceit  of  the  law  doth  in  a  sort  pre- 
vent and  preoccupate,  is  reputed  niig^ation,  and  is  not 
wpported  and  made  of  substance  either  by  a  foreign 
intendment   of  some  purpose,  in  regard  thereof  it 
might  be  material,  nor  upon  any  cause  or  matter 
emerging  afterwards,  which  may  induce  an  operation 
of  those  idle  words  or  acts. 

And  therefore  if  a  man  devise  land  at  this  day  to  32  H.  a. 
his  son  and  heir,  this  is  a  void  devise,  because  the^"^^''^' 
disposition  of  law  did  cast  the  same  upon  the  heir  by  Br.  devise* 
de^rent ;  and  yet  if  it  be  knight's  service  land,  and  the  ^* 
heir  within  age,  if  he  take  by  the  devise,  he  shall  have 
two  parts  of  the  profits  to  his  own  use,  and  the  guar- 
dian shall  have  benefit  but  of  the  third;  but  if  a  man 
devise  land  to  his  two  daughters,  having  no  sons,  then 
the  devise  is  good,  because  he  doth  alter  the  disposi-  29  H.  8. 
tion  of  the  law ;  for  by  the  law  they  should  take  in  ^X-  *** 
coparcenary,  but  by  the  devise  they  shall  take  jointly; 
and  this  is  not  any  foreign  collateral  purpose,  but  in 
point  of  taking  of  estate. 

So  if  a  man  make  a  feoffment  in  fee  to  the  use  of 
^  last  will  and  testament,  these  words  of  special 
limitation  are  void,  and  the  law  reserveth  the  ancient 
^e  to  the  feofier  and  his  heirs ;  and  yet  if  the  words 
flight  stand,  then  should  it  be  authority  by  his  will  to 
declare  and  appoint  uses,  and  then  though  it  were 
bight's  service  land,  he  might  dispose  the  whole. 
As  if  a  man  make  a  feoffment  in  fee,  to  the  use  of  tjie 
will  and  testament  of  a  stranger,  there  the  stranger 
may  declare  an  use  of  the  whole  by  his  will,  notwith- 
Manding  it  be  knight's  service  land  ;  but  the  reason  of 
the  principal  cas<?  is,  because  uses  before  the  statute  of 
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21  were  to  have  been  disposed  by  will,  and  therefore 
before  that  statute?  an  use  limited  in  the  ibnn  aforesaid, 
was  but  a  frivolous  limitation,  in  regard  that  the  oldi 
use  which  the  law  reserved  was  deviseable;  and  tlie 
ft^Ed  4. 8  ^^***^*^  of  27  altereth  not  the  law,  as  to  the  creating 
^iid  limiting  of  any  use,  and  therefore  after  that  sta- 
tute, and  before  the  statute  of  wills,  when  no  lands 
could  have  been  devised,  yet  it  was  a  void  limitation 
as  before,  and  so  continiieth  to  this  day.  • 

But  if  I  make  a  feoffment  in  fee  to  the  use  of  mf 
last  will  and  testament,  thereby  to  declare  any  estate 
tail  and  no  greater  estate,  and  after  my  death,  and 
after  such  estate  declared  shall  expire,  or  in  default  of' 

19  H.  8.  such  declaration  then  to  the  use  of  I.  S,  and  his  heirs/ 
5  Ed  4  8  *^^^  ^^  a  good  limitation;  and  I  may  by  my  will  declare 

an  use  of  the  whole  land  to  a  stranger,  though  it  be 
held  in  knight's  service,  and  yet  I  have  an  estate  in 
fee  simple  by  virtue  of  the  old  use  during  life. 

So  if  I  make  a  feoffment  in  fee  to  the  use  of  my 

20  He  8  ^^S^*'  heirs,  this  is  a  void  limitation,  and  the  use  re- 
Dy.  '  served  by  the  law  doth  take  place :  and  yet  if  the 
7  El.  297.  limitation  should  be  good  the  heir  should  come  in  by 

way  of  purchase,  who  otherwise  cometh  in  by  de- 
scent; but  this  is  but  a  circumstance  which  the  law 
respecteth  not,  as  was  proved  before. 
I0EI.S74.      But  if  I  make  a  feoffment  in  fee  to  the  use  of  my 
^y-  right  heirs,  and  the  right  heirs  of  I.  S-  this  is  a  good 

use,  because  I  have  altered  the  disposition  of  law ; 
neither  is  it  void  for  a  moiety,  but  both  our  right 
heirs  when  they  come  in  iieing  shall  take  by  joint 
purchase;  and  he  to  whom  the  first  falleth  shall  take 
the  whole,  subject  nevertheless  to  his  companions 
title,  so  it  have  not  descended  from  the  first  heir  to 
the  heir  of  the  heir :  for  a  man  cannot  be  joint-tenant 
claiming  by  purchase,  and  the  other  by  descent,  be- 
cause they  be  several  titles. 

So  if  a  man  having  land  on  the  part  of  his  mother 
make  a  feofi'ment  in  fee  to  the  use  of  himself  and  his 
4  M.  134.  heirs,  this  use,  though  expressed,  shall  not  go  to  him 
P  and  the  heirs  on  the  part  of  his  father  as  a  new  pur- 

chase, no  more  than  it  should  have  done  if  it  had  been 
a  feoffment  in  fee  nakedly  without  consideration,  for 
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he  intendment  is  remote.    But  if  baron  and  feme  be,  i4  H.  a.  6. 

.nd  they  join  in  a  fine  of  the  feme*s  lands,  and  express  ^*  owne. 

n  use  to  the  husband  and  wife  and  their  heirs :  this  a  Eri.*.  8. 
mitation  shall  give  a  joint  estate  by  entierties  to  them  ^  J  ^'  ^' 
th,  because  the  intendment  of  law  would  have  con- 
yed  the  use  to  the  feme  alone.     And  thus  much 
uching  foreign  intendments. 

For  matter  tx  post  facto  ^  if  a  lease  for  life  be  made 
two,  and  tlie  survivor  of  them,  and  Lhey  after  make 

partition:  now  these  words  [and  to  the  survivor  of 30 Ass.  8. 
___em]  should  seem  to  carry  purpose  as  a  limitation,'''^- 

ihat  either  of  them  should  be  stated  in  his  part  for  both  f^^. «.  46. 

[heir  lives  severally  ;  but  yet  the  law  at  the  first  con-  Pi.  7.  Dy. 

trueth  the  words  but  words  of  dilating  to  describe  a 
joint  estate;  but  if  one  of  them  die  after  partition, 

there  shall  be  no  occupant,  but  his  part  shall  revert. 
So  if  a  man  grant  a  rent  charge  out  of  ten  acres, 

and  grant  farther  that  the  whole  rent  shall  issue  out  of 

every  acre,  and  distress  accordingly,  and  afterwards 
the  grantee  purchase  an  arre :  now  this  clause  shall 
seem  to  be  material  to  uphold  the  whole  rent ;  but 
yet  nevertheless  the  law  at  first  accepteth  of  these 
words  but  as  words  of  explanation,  and  tlicn  notwith- 
standing the  whole  rent  is  extinct. 

So  if  a  gift  in  tail  be  made  upon  condition,  that  if4Ed.6. 
tenant  in  tail  die  without  issue,  it  sliall  be  lawful  for  o^^hJ^G. 
the  donor  to  enter ;  and  the  donee  discontinue  and  die 
without  issue  :  now  this  condition  should  seem  mate- 
rial to  give  him  benefit  of  entry,  but  liecause  it  did  at 
the  first  limit  the  estate  according  to  the  limitation  in 
law,  it  worketh  nothing  ujwn  this  matter  emergent 
aftenvaid. 

So  if  a  gift  in  tail  be  made  of  lands  held  in  knight's 
service  with  an  express  reservation  of  the  same  service, 
whereby  the  land  is  held  over,  and  the  ^ift  is  witli  25  Am 
^van-anty,  and  the  land  is  evicted,  and  otlier  land  re-  *^''  ''^" 
'^'ered  in  value  against  the  donor,  held  in  socage, 
"ow  the  tenure  whicli  the  law  makes  between  the 
"Onor  and  donee  shall  be  in  socage,  not  in  knight's 
s^ce,  because  the  first  reservation  was  according  to 
the  ovelty  of  service,  which  was  no  more  than  the  law 
^voiild  have  reserved. 
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But  if  a  gift  in  tail  had  been  made  of  lands  held  ifllj 
socafje  with  a  reservation  of  knight's  service  tenur 
and  with  warranty,  then,  because  the  intendment  ( 
law  is  altered,  the  new  land  shall  be  held  by  the  sami 
service  the  lost  land  was,  without  any  regaixl  at  all  t4 
the  tenure  paramount :  and  thus  much  of  matter  eJ 
post  facto.  * 

This  rule  faileth  where  as  the  law  saith  as  much  a9 
the  party,  l3ut  upon  foreign  matter  not  pregnant  aiM 
appearing  upon  the  same  act  or  conveyance,  as  if  leafi 
see  for  life  be,  and  he  lets  for  twenty  years,  if  he  liv( 
so  long;  this  limitation  [if  he  live  so  long]  is  no  mor« 
than  the  law  saith,  but  it  doth  not  appear  upon  th( 
same  conveyance  or  act,  that  this  limitation  is  nuga- 
tory, but  it  is  foreign  matter  in  respect  of  the  trutl 
of  the  state  whence  the  lease  is  derived:  and  ther& 
fore  if  lessee  for  life  make  a  feoffment  in  fee,  yet  the 
state  of  the  lessee  for  years  is  not  enlarged  against  th< 
feoffee  ;  otherwise  had  it  been  if  such  limitation  ba< 
not  been,  but  that  it  had  been  left  only  to  the  law. 

So  if  tenant  after  possibility  make  a  lease  for  yeari) 
P"pJ,^^g^*  and  the  donor  confirms  to  the  lessee  to  hold  withott 
^8.  Pitz.  impeachment  of  waste  during  the  life  of  tenant  il 
tail,  this  is  no  more  than  the  law  saith  ;  but  the  pri 
viloge  of  tenant  after  possibility  is  foreign  matter,  ai 
to  the  lease  and  confirmation  :  and  therefore  if  teiian 
after  possibility  do  surrender,  yet  the  lessee  shall  holi 
dispunishable  of  waste;  otherwise  had  it  been  if  ni 
such  confirmation  had  been  made. 

Also  heed  must  be  given  that  it  be  indeed  the  sanli 
thing  which  the  law  intendeth,  and  which  the  porti 
expresseth,  and  not  only  like  or  resembling,  and  suci 
as  may  stand  both  together  :  for  if  I  let  land  for 
soBd.  a.  rendring  rent,  and  by  my  deed  warrant  the  same  lane 
^  '  this  wsuranty  in  law  and  warranty  in  deed  ai'e  not  thi 
same  thing,  but  may  both  stand  together. 

There  remaineth  yet  ^  great  question  upon  tl 
rule. 

A  principal  reason  whereupon  this  rule  is  bui 
should  seem  to  be,  because  such  acts  or  clauses 
thought  to  be  but  deolaratoiy,  and  added  upon  ignl 
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ranee  of  the  law,  and  ex  consueiudine  clericorum^ 
upon  observing  of  a  common  form,  and  not  upon  pur- 
pose or  meaning,  and  therefore  whether  by  particular 
and  precise  words  a  man  may  not  control  the  intend* 
ment  of  the  law. 

To  this  I  answer,  that  no  precise  nor  express  words 
will  control  this  intendment  of  law ;  but  as  the  general 
words  ai'e  void,  because  they  say  that  which  the  law 
saitb;  and  so  are  thought  to  be  against  the  law:  and 
therefore  if  1  devise  my  land  being  knight's  service 
tenure  to  my  heir,  and  express  my  intention  to  be, 
that  the  one  part  should  descend  to  him  as  the  third 
part  appointed  by  the  statute,  and  the  other  he  shall 
take  by  devise  to  his  own  use;  yet  this  is  void :  for  the 
law  saith,  he  is  in  by  descent  of  the  whole,  and  I  say 
he  shall  be  in  by  devise,  which  is  against  the  law. 

But  if  I  make  a  gift  in  tail,  and  say  upon  condition, 
that  if  tenant  in  tail  discontinue  and  after  die  without 
issue,  it  shall  be  lawful  for  me  to  enter ;  this  is  a  good 
clause  to  make  a  condition,  because  it  is  but  in  one 
case,  and  doth  not  cross  tlie  law  generally  :  for  if  the 
tenant  in  tail  in  that  case  be  disseised,  and  a  descent 
cast,  and  die  without  issue,  I  that  am  the  donor  shall 
not  enter. 

But  if  the  clause  had  been  provided,  that  if  tenant 
in  tail  discontinue,  or  suffer  a  descent,  or  do  any  other 
act  whatsoever,  tliat  after  his  death  without  issue  it 
shall  be  lawful  for  me  to  enter :  now  this  is  a  void 
condition,  for  it  importeth  a  repugnancy  to  law;  as  if 
I  would  over-rule  that  where  the  law  saith  I  am  put 
to  my  action,  I  nevertheless  will  reserve  to  myself  an 
entry. 

REGULA   XXII. 

Nm  'videtur  comensum  retinuisse  si  quis  ex  pra- 
scripto  minanlis  aliquid  immutavit* 

Although  choice  and  election  be  a  badge  of  con-* 
sent,  yet  if  the  first  ground  of  the  act  be  duress,  the 
bw  ^ill  not  construe  that  the  duress  doth  determine, 
if  the  party  dui'essed  do  make  any  motion  or  offer. 


Therefoi'e  if  a  party  menace  me,  except  I  make  unto 
^him  a  bond  of  40/.  and  I  tell  him  that  I  will  not  doit, 
(  but  I  will  make  unto  him  a  bond  of  20/.  the  law  shall 

not  expound  this  bond  to  lie  vohmtaiy,  but  shall  rather 
I  make  construction  that  my  mind  andcourag-e  is  not  to 
\  fenter  into  the  greater  bond  for  any  menace,  and  yet 
[that  I  enter  by  compulsion  notwithstanding  into  the 
'  lesser. 

But  if  I  will  draw  any  consideration  to  myself,  as  if 
I  i  had  said,  I  will  enter  into  your  bond  of  40/.  if  you 
I  will  deliver  me  that  piece  of  plate,  now  the  duress  is 
t  fliscliarged  ;  and  yet  if  it  had  been  moved  from  the 

duressor,  who  had  said  at  the  first,  You  shall  take  this 

piece  of  plate,  and  make  me  a  bond  of  40/.  now  the 
I  gift  of  the  plate  had  been  good,  and  yet  the  bond  s 

be  avoided  by  duress. 

REGULA  XXIIL 

Liciia  bene  miscenturt  fot^iula  nisi  Juris  obstet. 

The  law  giveth  that  favour  to  lawful  acts,  that  aU 
j  Uiough  they  be  executed  by  several  authorities,  yet 
the  whole  act  is  good. 

As  when  tenant  for  life  is  the  remainder  in  fee,  and 
I  if  hey  join  in  a  livery  by  deed  or  without,  this  is  one 
[pood  intire  livery  drawn  from  them  both,  and  doth  not 
I  inure  to  a  surrender  of  the  paiticukir  estate,  if  it  be 
Without  deed*;  or  confirmation  of  those  in  the  re- 
piiiainder,  if  it  be  by  deed ;  but  they  are  all  parties  to 
I  the  livery. 

So  if  tenant  for  life  the  remainder  in  fee  be,  and  they 
join  in  granting  a  rent,  this  is  one  solid  rent  out  of 
[both  their  estates,  and  no  double  rent,  or  rent  by  con- 
L^rmation. 

♦  S enable  clerement  le  ley  d'estre  contrary  in  ambideux  cases, 
I  car  lou  est  sans  fait,  est  livery  solement  dt*  cestui  in  le  rem'  et 
Kfturr'  de  partic*  ten',  autrement  sera  forfeiture  tie  son  estate,  et 
l|ou  est  per  fait,  le  livery  pasAa  Bolement  de  tenant,  car  il  ad  le 

frank-tenement,  vide  accordant  Syr  Co.  1.  1.  79-  b.  77-  a  Com. 
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So  if  tenant  in  tail  be  at  this  da^,  and  he  make  a 
lease  for  three  lives,  and  liis  own,  this  is  a  good  lease, 
and  warranted  by  the  statute  of  32  H.  VIII.  and  yetQuery. 
it  is  good  in  part  by  the  autliority  which  tenant  in  tail 
hath  by  the  common  law,  that  is,  for  his  own  life,  and 
in  part  by  the  authority  which  he  hath  by  the  statute, 
that  is,  for  the  other  tlirce  lives. 

So  if  a  man,  seized  of  lands  deviseable  by  custom 
and  of  other  land  held  in  knight's  service,  devise  all 
his  lands,  this  is  a  good  devise  of  all  the  land  custo- 
mary by  the  common  law,  and  of  two  parts  of  the 
other  land  by  the  statutes. 

So  in  the  Star-chamber  a  sentence  may  be  good, 
grounded  in  part  upon  tlie  authority  given  the  court 
by  the  statute  of  3  H.  VII.  and  in  part  upon  that  an- 
cient authority  which  the  court  hath  by  the  common 
lav,  and  so  upon  several  commissions. 

But  if  there  be  any  form  which  the  law  appointeth 
to  be  observed,  which  cannot  agree  with  the  diversi- 
ties of  authorities,  then  this  rule  faileth. 

And  if  three  coparceners  be,  and  one  of  them  alien 
her  purparty,  the  feoffee  and  one  of  the  sisters  cannot  Vide  i  In. 
join  in  a  writ  de  parf  facicvda^  because  it  behoveth'"^'^^"^ 
the  feoffee  to  mention  the  statute  in  his  writ. 

REGULA  XXIV. 

Pras&titia  coi^pojHs  tollit  errovem  noviinis,  et  Veritas 
nominis  tollit  errorenf,  dano7istrationis. 

Theke  be  three  degrees  of  certainty. 

1.  Presence. 

2.  Name. 

3.  Demonstration  or  reference. 
Whei*eof  the  presence  the  law  holdctb  of  greatest 

<lignity,  the  name  in  the  second  degi-ee,  and  the  de- 
monstration or  reference  in  the  lowest,  and  always  the 
eiTor  or  falsity  in  the  less  worthy. 

And  therefore  if  I  give  a  horse  to  I.  D.  being  pre- 
sent, and  say  unto  him,  I.  S.  take  this;  this  is  a  good 
gift,  notwithstanding  I  call  him  by  a  wrong  name ; 
but  so  had  it  not  been  if  I  had  delivered  him  to  a 
stranger  to  the  use  of  J.  S.  where  I  meant  I.  D, 
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So  if  I  say  unto  1.  S.  Here  I  give  you  my  ring  with 
the  ruby,  and  deliver  it  witli  my  hand,  and  the  ring 
.  -_  bear  a  diamond  and  no  ruby,  this  is  a  good  gift  not- 
withstanding I  name  it  amiss. 

So  had  it  been  if  by  word  or  writing,  without  the  de- 
livery of  the  thing  itself,  I  had  given  the  ring  with  the 
ruby,  although  I  had  no  such,  but  only  one  with  a 
diamond  which  I  meant,  yet  it  would  have  passed. 

S<i  if  I  by  deed  grant  unto  you,  by  general  words, 
all  the  lands  that  the  King  hath  passed  unto  me  by 
letters  patents  dated  10  May,  unto  this  present  inden- 
tnre  annexed,  and  the  patent  annexed  have  date  10 
July,  yet  if  it  be  proved  that  that  was  the  true  patent 
annexed,  the  presence  of  the  patent  maketh  the  eiTcr 
of  the  date  recited  not  material;  yet  if  no  patent  Iiad 
been  annexed,  and  there  had  been  also  no  other  cer- 
tainty given,  but  the  reference  of  the  patent,  the  date 
whereof  was  mis-recited,  although  I  had  no  other  pa- 
tent  ever  of  the  King,  yet  nothing  would  have  passed. 

Like  law  is  it,  but  more  doubtful,  where  there  is 
not  a  presence,  but  a  kind  of  representation,  \a  liich  is 
less  worthy  than  a  presence,  and  yet  more  woithy 
than  a  name  or  reference. 

As  if  I  covenant  with  my  ward,  that  I  will  tender 
unto  him  no  otiier  marriage,  than  the  gentlewoman 
whose  picture  I  delivered  him,  and  that  picture  hath 
about  it  a  tails  suis  anno  16,  and  the  gentlewoman  is 
.seventeen  years  old;  yet  nevertheless  if  it  can  be 
proved  that  the  picture  was  made  for  that  gentle- 
woman, I  may,  notwithstanding  this  mistaking,  ten- 
der her  well  enough. 

So  if  I  grant  you  for  life  a  way  over  my  land,  accord- 
ing to  a  plot  intended  between  us,  and  after  I  grant 
unto  you  and  your  heirs  a  way  according  to  the  first 
plot  intended,  whereof  a  table  is  annexed  to  these 
presents,  and  there  l>e  some  special  variance  between 
the  table  and  the  original  plot,  yet  this  representation 
shall  be  certainly  sufficient  to  lead  unto  the  first  plot; 
and  you  shall  have  the  way  in  fee  nevertheless,  accord- 
ing to  the  first  plot,  and  not  according  to  the  table. 

So  if  I  grant  unto  you  by  general  words  the  land 
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i^hh  the  king  hath  granted  me  by  his  letters  pa- 
tents, quarum  tenor  sequitur  in  heec  'cerba,  etc.  and 
there  be  some  mistaking  in  the  recital  and  variance 
from  the  ori^nal  patent,  although  it  be  in  a  point 
material,  yet  the  representation  of  this  wliole  patent 
shall  be  as  the  annexing  of  the  true  patent,  and  the 
grant  shall  not  be  void  by  this  vanance. 

Now  for  the  second  part  of  this  rule,  touching  the 
niflme  and  the  reference,  for  the  explaining  thereof,  it 
must  be  noted  what  things  sound  in  demonstration  or 
addition :  as  first  in  lands,  the  greatest  certainty  is, 
where  the  land  hath  a  name  proper,  as  "  the  manor  of 
"  Dale,  Grandfield,"  etc.  the  next  is  equal  to  that, 
when  the  land  is  set  forth  by  bounds  and  abuttals,  as 
**  a  close  of  pasture  bounding  on  the  east  part  upon 
"  Emsden-wood,  on  the  south  upon,**  etc.  It  is  also 
a  sufficient  name  to  lay  the  general  boundary,  that  is, 
•  some  place  of  larger  precinct,  if  there  be  no  other  land 
to  pass  in  the  same  precinct,  as  **  all  my  lands  in  Dale, 
♦*  my  tenement  in  St.  Dunstan's  parish,"  etc, 

A  farther  sort  of  denomination  is  to  name  lands  by 
the  attendancy  they  have  to  other  lands  more  notori- 
ous, as  "  parcel  of  my  manor  of  D.  belonging  to  such 
"  a  college  lying  upon  Thames  bank." 

All  these  things  are  notes  found  in  denomination 
of  lands,  because  they  be  signs  local,  and  therefore  of 
property  to  signify  and  name  a  place :  but  those  notes 
that  sound  only  in  demonstration  and  addition,  are 
such  as  are  but  transitory  and  accidental  to  the  nature 
of  the  place. 

As  modo  in  ienura  et  occiipatione  of  the  proprie- 
tary, tenure  or  possession  is  but  a  thing  transitory  in 
respect  of  land;  Generaiio  venit,  generatio  migrate 
terra  autem  manet  in  <ftermtm. 

So  likewise  matter  of  conveyance,  title,  or  instm* 
raent. 
As,  qua  perquisivi  de  I.  D.  qua'  descendebant  a  L 
patre  ytieo,  or  in  predict  a  indentura  dimissionis, 
'  in  pradictis  Uteris  patent i bus  specijicat\ 
So  likewise,  continent*  per  ttstimationem  20  acras^ 
^'^per  astimationem  be  left  out,  all  is  one,  iot  VX vi 
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understood,  and  tliis  matter  of  measure,  although  it 
seem  local,  yet  it  is  indeed  but  opinion  and  observa- 
tion of  men. 

The  distinction  being  made,  the  rule  is  to  be  ex- 
amined by  it. 

Therefore  if  I  grant  my  close  called  Dale  in  the 
parish  of  Hurst,  in  the  county  of  Southampton,  and 
the  paiish  likewise  extcndeth  into  the  county  of  Berk- 
shire, and  the  whole  close  of  Dale  lieth  in  the  county 
of  Berks!] ire;  yet  because  the  parcel  is  especially 
named,  tlie  falsity  of  the  addition  hurteth  not,  and  yet 
this  addition  is  found  in  name,  but,  as  it  was  said,  it 
was  less  worthy  than  a  proper  name. 

So  if  1  prant  tenernatturn  meum^  or  omnia  tene- 
menta  mea^  for  the  universal  and  indefinite  to  this 
purpose  are  all  one,  in  parochia  Sancti  Butolphi  cjr- 
tra  Ahlgate,  where  the  verity  is  exfra  Bishop-tgatCj 
in  temira  Guitielmi,  which  is  true,  yet  this  grant  is 
void,  because  that  which  sounds  in  denomination  is 
false,  which  is  the  more  worthy;  and  that  which  sounds 
in  addition  is  trne,  which  is  the  less*;  and  though 
in  temira  Guiiieimi,  wliich  is  true,  had  been  first 
placed,  yet  it  had  been  all  one. 

But  if  I  gi-ant  temmenlmn  mcum  quod  perquisivi 
de  /J.  C.  in  Dale,  where  the  truth  was  T.  C,  and  1 
iix, caTicy  have  no  other  tenements  in  D.  but  one,  this  grant  li 
atuilepn.good,  because  that  which  soundetli  in  name,  namely, 
I^fnty"gt  in  Dak,  is  true,  and  that  whicli  soundeth  in  addi- 
fauK.        tion,  namely,  gtwd  perquisivi,  etc.  is  only  false. 

So  if  I   grant  prata  mca  in  Dale  continentia  JO 

tacras,  and  they  contain  indeed  twenty  aci^s,  the 
whole  twenty  pass. 
So  if  I  grant  all  my  lands,  being  parcehmaneriideD, 
in  pretdictis  Uteris  patentibus  specificat\  and  there 
be  no  letters  patents,  yet  the  grant  is  good  enough. 
The  hkc  reason  holds  in  demonstrations  of  persons, 
that  have  been  declared  in  demonstration  of  lands  and 
; 
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places,  the  proper  name  of  every  one  is  in  certainty 
worthiest:  next  are  such  appellations  as  are  fixed  to 
his  person,  or  at  least  of  continuance,  as,  son  oi  such 
a  man,  wife  of  such  a  husband;  or  addition  of  office, 
as,  clerk  of  such  a  court,  ttc,  and  the  third  are  actions 
or  accidents,  which  sound  no  way  in  appellation  or 
name,  but  only  in  circumstance,  which  ^re  less  wof»^ 
thy,  although  they  may  have  a  proper  particular  refeivf 
ence  to  the  intention  of  the  grant.  t 

And  therefore  if  an  obligation  be  made  to  /,  S. 
Jilio  tt  haredi  G.  S.  where  indeed  he  is  a  bastard, 
yet  this  obligation  is  good. 

So  if  I  grant  land  Episcopo  nunc  Londinensi,  qui 
me  erudivit  mpueritia,  this  is  a  good  grant,  although 
he  never  instructed  me. 

But  €  convtrso,  if  I  grant  land  to  /.  S^  Jilio  et  hce- 
redi  G,  S.  and  it  be  true  that  he  is  son  and  heir  unto 
G.  S.  but  his  name  is  Thomas,  this  is  a  void  grant 

Or  if  in  the  former  grant  it  was  the  Bishop  of  Can- 
terbury who  taught  nie  in  my  cliildhood,  yet  shall  it 
be  good,  as  was  said,  to  the  Bishop  of  London,  and 
not  to  the  bishop  of  Canterbury, 

The  same  rule  holdeth  of  denomination  of  times, 
which  are  such  a  day  of  the  month,  such  a  day  of  the 
week,  such  a  Saint's  day  or  eve,  to  day,  to  morrow ; 
these  are  names  of  times. 

But  the  day  that  I  was  born,  the  day  that  1  was 
married ;  these  are  but  circumstances  and  addition  of 
times. 

And  therefore  if  I  bind  myself  to  do  some  personal 
attendance  upon  you  upon  Innocents  day,  being  the 
day  of  your  biith,  and  you  were  not  born  that  day, 
yet  shall  I  attend. 

There  rest  two  questions  of  difficulty  yet  upon  this 
nile,  first.  Of  such  things  whereof  men  take  not  so 
much  note  as  that  they  shall  fail  of  tliis  distinction  of 
name  and  addition. 

As,  •*  my  box  of  ivory  lying  in  my  study  sealed  up 
**  with  my  seal  of  aims ;  ray  suit  of  anas  with  the 
"  story  of  the  nativity  and  passion :"  of  such  things 
there  can  be  no  name,  but  all  is  of  description,  and  o£ 
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circwmstance,  and  of  these  I  hold  the  law  to  be^  that 
precise  truth  of  all  recited  circuinstances  is  not  re- 
quired. 

But  in  such  things  €.r  multitudine  signorum  colli' 
gitur  identitas  vtra,  therefore  though  my  box  were 
not  sealed,  and  although  the  arras  had  the  story  of 
the  nativity,  and  not  of  the  passion,  if  I  had  no  other 
box*  nor  no  other  suit,  the  gifts  are  good;  and  there 
is  certainty  sufficient,  for  the  law  doth  not  expect  t 
precise  description  of  such  things  as  have  no  certain 
denomination. 

Secondly,  Of  such  things  as  do  admit  the  distino* 
tion  of  name  and  addition,  but  the  notes  fall  out  to 
be  of  equal  dignity  all  of  name  or  addition. 

As,  prata  mea  juxta  comnmnem  Jhssam  in  D» 

whereof  the  one  is  tnie,  the  other  false ;  or  tenemen- 

*um  meurn  in  tt?iura  Guilidmi,  quod  perqimivi  de  R, 

C.  in  prtcdict'  indent'  8pecijicat\  whereof  one  is 

true,  and  two  are  false;  or  two  are  true,  and  one  false. 

So  ad  curiam  quam  tenebat  die  Mercurii  ttrii^ 
die  Mttriii^  whereof  Uie  one  is  true,  the  other  false. 

In  these  cases  the  former  rule,  ex  multitudine  sig- 

rum^  etc,  holdeth  not;  neither  is  the  placing  of  the 
falsity  or  verity  first  or  last  material,  but  all  must  be 
ITide liven tme,  or  else  the  grant  is  void;  always  understood, 
iMt»i  dit  ^^^^  ^  y^^  ^^^  reconcile  all  the  words,  and  make  no 
juxl.  falsity,  that  is  quite  out  of  this  rule,  which  hath  place 
only  where  there  is  a  direct  contraiiety  or  falsity  not 
to  be  reconciled  to  this  rule. 

As  if  I  grant  all  my  land  in  D.  in  tenura  /.  S, 

irhich  I  purchased  of  I.  N.  specified  in  a  demise  to  I. 

).  and  I  have  land  in  D.  whereof  in  part  of  them  all 

[these  chriimstances  are  true,  but  I  have  other  landA 

^«n  D.  wherein  some  of  thera  fail,  this  grant  will  not 

pass  all  my  land  in  D.  for  there  these  are  reference*, 

And  no  w^ords  of  falsity  or  error,  but  of  limitatioo  and 

Vrestraint 

It 
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Amhigitltas  verhorum  latens  xerijicatmie  aupphiur; 
nam  quod  ea:  facto  oritur  amulguum  verifications 
facii  tollitur. 

There  be  two  sorts  of  ambigoities  of  words,  the 
one  is  ambiguitas  patens,  and  the  other  latens.  Pa* 
tens  is  that  which  appears  to  be  ambiguous  upon  the 
deed  or  instrument :  latens  is  that  which  seemeth  cer- 
tain and  without  arabi^iity,  for  any  thing  that  ap- 
peareth  upon  the  deed  or  instrument ;  but  there  is 
some  collateral  matter  out  of  the  deed  that  breedeth 
the  ambiguity. 

Ambiguitas  patens  is  never  holpen  by  averment, 
and  the  reason  is,  because  the  law  will  not  couple  and 
mingle  matter  of  specialty,  wiiich  is  of  the  highet"  ac- 
count, with  matter  of  averment,  which  is  of  infeiior 
account  in  law ;  for  that  were  to  make  all  deeds  hol- 
bw,  and  subject  to  averments,  and  so  in  effect,  that 
to  pass  without  deed,  which  the  law  appointeth  shall 
not  pass  but  by  deed. 

Therefore  if  a  man  give  land  to  /.  D,  et  I.  S.  et 
}uere<libus^and  do  not  limit  to  whether  of  their  heirs,  it 
«hall  not  be  supplied  by  averment  to  whether  of  them 
the  intention  was  the  inheritance  should  be  limited. 

So  if  a  man  give  land  in  tail,  though  it  be  by  will, 
the  remainder  in  tail,  and  add  a  proviso  in  this  man- 
ner: Provided  that  if  he,  or  they,  or  any  of  them  do 
any,  etc,  according  to  the  usual  clauses  of  perpetuities, 
it  cannot  be  aveiTed  upon  the  ambiguities  of  the  refer- 
ence of  this  clause,  that  the  intent  of  the  devisor  was, 
that  the  restraint  should  go  only  to  him  in  the  re- 
mainder, and  the  heirs  of  his  body;  and  that  the  ten- 
ant in  tail  in  possession  was  meant  to  be  at  large. 

Of  these  infinite  cases  might  be  put,  for  it  holdeth 
generally  that  all  ambiguity  of  words  by  matter 
within  the  deed,  and  not  out  of  the  deed,  shall  be 
liolpeo  by  construction,  or  in  some  case  by  election, 
bwt  never  by  averment,  but  rather  shall  make  the 
deed  void  for  uncertainty. 


But  if  it  be  ambiguitas  late7is,  then  otherwise  it  is: 
as  if  I  grant  my  manor  of  S.  to  L  F.  and  his  heirs, 
here  appeareth  no  ambiguity  at  all;  but  if  the  truth 
be,  tliat  I  have  the  manors  both  of  South  S.  and 
North  S.  tliiwS  ambiguity  is  matter  in  fact ;  and  there- 
fore it  shall  be  holpen  by  averment,  whether  of  them 
was  that  the  party  intended  should  pass. 

So  if  I  set  forth  my  land  by  quaiitity,  then  it  shall 
be  supplied  by  election,  and  not  averment. 

As  if  I  grant  ten  acres  of  wood  in  sale,  where  I  have 
an  hundred  acres,  whether  I  say  it  in  my  deed  or  no, 
that  I  giant  out  of  my  hundred  acres,  yet  here  shall 
be  an  election  in  tlie  grantee,  wluch  ten  he  will  take. 
And  the  reason  is  plain,  for  the  presumption  of  the 
law  is,  where  the  thing  is  only  nominated  by  quantity, 
that  the  parties  had  indifferent  intentions  which  should 
be  taken,  and  there  being  no  cause  to  help  the  uncer- 
tainty by  intention,  it  sludl  be  hol|>en  by  election. 

But  in  the  former  case  the  difterence  holdeth, 
where  it  is  expressed,  and  where  not ;  for  if  I  recite, 
Whereas  I  am  seised  of  the  manor  of  North  S.  and 
South  S.  I  lease  unto  you  imum  maneriutn  de  S*  there 
it  is  clearly  an  election.  So  if  I  recite,  Whereas  I 
have  two  tenements  in  St.  Dunstan's,  I  lease  unto  you 
unum  tcncmtntum^  there  it  is  an  election,  not  aver- 
ment of  intention,  except  the  intent  were  of  an  elec- 
tion, which  may  be  specially  averred. 

Another  sort  of  ambiguitas  iatens  is  correlative 
unto  these ;  fur  this  ambiguity  spoken  of  before,  is 
when  one  name  and  appellation  doth  denominate 
divers  things,  and  the  second,  when  the  same  thing 
is  called  by  divers  names. 

-  As  if  I  give  lands  to  Christ-Church  in  Oxford,  and 
the  name  of  the  corporation  is  Eccksta  Christi  in 
u/HversUaie  Oxford^  this  shaE  be  holpen  by  aver- 
ment, because  there  appears  no  ambiguity  in  the 
words :  for  this  \  ariance  is  matter  in  fact,  but  the 
averment  shall  not  be  of  intention,  because  it  doth 
stand  with  the  words. 

For  in  the  case  of  equivocation  the  general  intent 
includes  both  the  special,  and  therefore  stands  with 
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the  words:  but  so  it  is  not  in  variance,  and  therefore 
the  averment  must  be  of  matter,  that  do  endure 
quantity,  and  not  intention. 

As  to  say,  of  the  precinct  of  Oxford,  and  of  the 
University  of  Oxford,  is  one  and  the  same,  and  not 
to  say  that  the  intention  of  the  parties  was»  that  the 
grant  should  be  to  Christ-Church  in  that  University 
ofOxford. 


VOL.   IV. 


USE  OF  THE  LAW; 


PRESERVATION 


OF  ocm 

PERSONS,  GOODS,  AND  GOOD  NAMES, 

ACCORniVC  TO   THE 

PRACTICE    OF   THE    LAWS    AND  CUSTOMS 

OF    THIS    LAND. 


The  use  of  iiie  ^j^j^  usc  of  the  law  consisteth  imncipally  in  these 
in  it  principal-  three  tmiigs  : 

ij  conBi»ieib.        j^  -j-q  gecure  mens  persons  from  death  and  vio- 
lence. 

IL  To  dispose  the  property  of  their  goods  and 
lands. 

III.  For  preservation  of  their  good  names  from 
shame  and  infamy. 

Surety  to  keep      FoR  Safety  of  persoDS,  the  law  provideth  that  any 
the  peace.       ^,^^  standing  in  fear  of  another  may  take  his  oath 
before  a  justice  of  peace,  that  he  standeth  in  fear  of 
his  life,  and  tlie  justice  shall  compel  the  other  to  be 
bound  with  sureties  to  keep  the  peace. 
Action  forsian.      If  any  niau  beat,  wound,  or  maim  another,  or 
tic*  '*"*'^'     give  false  scandalous  words  that  may  touch  his 
credit,  the  law  giveth  thereupon  an  action  of  the 
case  for  the  slander  of  his  good  name ;    and  an 
action  of  battery,  or  an  appeal  of  maim,  by  which 
recompence  shall  be  recovered,  to  the  value  of  the 
hurt,  damage  or  danger. 
Appeal  of  mwr-      If  any  man  kill  another  with  malice,  the  law 
i«flVki'r'''gi^'eth  an  appeal  to  the  wife  of  the  dead,  if  he  had 
any,  or  to  the  next  of  kin  that  is  heir,  in  default  of 
a  wife  ;  by  which  appeal  the  defendant  convicted  is 
to  suffer  death,  and  to  lose  all  his  lands  and  goods : 
but  if  the  wife  or  heir  will  not  sue,  or  be  com- 
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pounded  withal,  yet  tlie  King  is  to  p^mish  the  offence 
by  indictment  or  presentment  of  a  lawful  inquest 
and  trial  of  the  olibiider  before  competent  judges ; 
wiiereupon  being  found  guilty,  he  is  to  suffer  death, 
and  to  lose  his  lands  and  goods. 

If  one  kill  another  upon  a  studden  quarrel,  this  is  Man-Bianghter 
man-slaughter,  for  which  the  offender  must  die,  ;'„|:^"„?  ^^^'JJ; 
except  he  can  read  ;  and  if  he  can  read,  yet  must  and  when  not. 
he  lose  his  goods,  hut  no  lands. 

And  if  a  man  kill  another  in  his  own  def€nce,  he 
shall  not  lose  liis  life,  nor  his  lands,  but  he  must  lose 
his  goods,  except  the  party  slain  did  first  assault 
him,  to  kill,  rob,  or  trouble  liim  by  the  Jiigh-way 
side,  or  in  his  own  house,  and  then  he  shall  lose 
untiling. 

And  if  a  man  kill  himself,  all  his  goods  and  chat-Feiode* 
tels  are  forfeited,  but  no  lands. 

If  a  man  kill  another  by  misfortune,  as  slKJoting  Fciony  bymii. 
an  aiTow  at  a  butt  or  mark,  or  casting  a  stone  over *^^"°'^"=' 
a  house,  or  the  like,  this  is  loss  of  his  goods  and 
chattels,  but  not  of  his  lands,  nor  life. 

If  a  horse,  or  cart,  or  a  beast,  or  any  other  thing  Oeodand. 
do  kill  a  man,  the  horse,  hcust,  or  other  thing  is 
forfeited  to  the  crown,  and  i.s  called  a  Deodand^  and 
Utttally  granted  and  allowed  by  the  King  to  the 
bishop  almoner,  as  goods  are  of  (hose  that  kill 
themselves. 

The  cutting  out  of  a  man's  tongue,  or  putting  Cutimg  out 
out  his  eyes  maliciously,  is  felony;  for  which   the p^JJf ",J*out 
oflender  is  to  suffer  death,  and  lose  his  lands  and  eyes,  felony. 
goods. 

But  for  that  all  punishment  is  for  example's  sake, 
it  is  good  to  see  the  means  whei-eby  offenders  are 
drawn  to  their  punishment ;  and  first  for  matter  of 
the  peace. 

The  ancient  laws  of  England,  planted  here  by 
the  Conqueror,  were,  that  there  should  be  officers 
of  two  sorts  in  all  the  parts  of  this  realm  to  pre- 
serve the  jieace : 

1.  Ccmtabularii  pacts* 
g2 
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The  oflkfof 
the  coniitablc. 


fS.  Conservatores  pads. 

The  office  of  the  constable  was  to  arrest  the 
parties  that  he  had  seen  breaking  the  peace,  or  in 
fury  ready  to  break  the  peace,  or  was  truly  informed 
by  others,  or  hy  their  own  confession,  that  they  had 
freshly  broken  the  peace  ;  which  persons  he  might 
imprison  in  the  stocks,  or  in  his  own  House,  as  his  or 
their  quality  vet|iiired,untiltliey had  become tkiunden 
with  sureties  to  keep  the  peace ;  which  obligation 
from  thenceforth  was  to  be  sealed  and  delivered  to 
the  constable  to  the  use  of  the  King-;  and  that  the 
constable  was  to  send  to  the  King  s  exchequer  or 
chancery,  from  whence  process  should  be  awarded 
to  levy  the  debt,  if  the  peace  were  broken. 

But  the  constables  could  not  arrest  any,  nor 
make  any  put  in  bond  upon  complaint  of  threatning 
only,  except  they  had  seen  them  breaking  the  peace, 
or  had  come  freshly  after  the  peace  was  broken. 
Also,  these  constables  should  keep  watch  about  the 
town  for  the  apprehension  of  rogues  and  vagabonds, 
and  night-walkers,  and  eves-droppers,  scouts,  and 
such  like,  and  such  as  go  armed.  And  they  ought 
likewise  to  raise  hue  and  cry  against  murderers, 
manslayers,  thieves  and  rogues. 

Of  this  office  of  constable  there  were  high  con- 
huridred^Pmy  ^^^^^^j  ^"^^^  of  every  hundred ;  petty  constables,  one 
consiabics  for  in  cvery  village  :  they  were  in  ancient  time  all  ap- 
everj  village.  pQinj-g^  \^y  i\^q  sheritT  of  the  shire  yeariy  in  his 
court  called  the  Sheriff's  Turn,  and  there  they  re- 
ceived their  oath.  But  at  this  day  they  are  ap{)ointed 
either  in  the  law-day  of  that  precinct  wherein  they 
sei've,  or  else  by  the  high  constable  in  the  sessions 
of  the  peace. 
The  King's  The  Sheriff's  Turn  is  a  court  very  ancient,  inci- 

B*'(iru1ld,T«d  Us  *^^"*  ^^  ^^^s  ^^^^-  ^*  ^^^  ^'^^^^  *^  ^^^  erected  by  the 
jurisdiction.  Conqueror,  and  called  the  Ring's  bench,  appointing 
men  studied  in  the  knowledge  of  the  laws  to  execute 
justice,  as  substitutes  to  him,  in  his  name,  which 
men  are  to  be  named  Justklarii  adplacita  coram 
rege  assignati :  one  of  them  being  capitalisjustici" 
ariuSt  called  to  his  fellows ;  the  rest  in  number  as 
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pleaseth  the  King :  of  late  but  three  jusficiarii, 
holden  by  patent.  In  this  court  every  man  above 
twelve  years  of  age  was  to  take  his  oath  of  allegiance 
to  the  King;  if  he  were  bound,  then  his  lord  to 
answer  for  him.  In  this  court  the  constables  were 
appointed  and  sworn ;  breakers  of  the  peace  pu- 
nished by  fine  and  imprisonment ;  the  parties  beaten 
or  hurt  recompensed  upon  complaints  of  damages; 
all  appeals  of  murder,  mairaj  robbery,  decided; 
contempts  against  the  crown,  public  annoyances 
againiJt  the  people,  treasons  and  felonies,  and  all 
other  matters  of  wrong  betwixt  party  and  party  for 
lands  and  goods. 

But  the  King  seeing  the  realm  grow  daily  morecotirt  of  Mot- 
and  more  populous,  and  that  this  one  court  could '''''J'^';*/'"^'^"'*^' 

»     *  ,  ^  ^  and   lis  jiirig- 

Dot  dispatch  all,  did  firet  ordain  that  his  marshal  rfitrh.n  uiiiiiti 
should  keep  a  court,  for  controversies  arising  within  chicTtunjid''** 
the  verge,  which  was  ^vithin  twelve  miles  of  the*ic. 
chiefest  tunnel  of  the  court ;  which  did  but  ease 
the  King's  bench  in  matters  only  concerning  debts, 
covenants,  and  such  like,  of  those  of  the   King's 
houshold  only ;  never  dealing  in  breaches  of  the 
peace,  or  conceraing  the  crown  by  any  other  per- 
sons, or  any  pleas  of  lands. 

Insomuch  as  the  King,  for  farther  ease,  having  ?''«['''''*  Turii* 
divided  this  kingdom  into  counties,  and  committing  IhcVivIiZo" 
the  chart2:e  of  every  countv  to  a  lord  or  eai'l,  did  '-'"e'^i^J  '"'o 
direct  that  those  earls,  within  their  limits,  should  L»k<'t»js«'  caii. 
look  to  the  matter  of  the  peace,  and  take  charge  of^**  Curiavisitt 
the  constables,  and  rerorm  public  annoyances,  and 
swear  the  people  to  the  crown,  and  take  pledges  of 
the  freemen  for  their  allegiance ;  for  which  jMirpose 
the  county  did  once  every  year  keep  a  court,  called 
the  Sheriff's  Turn  •,  at  which  all  the  county,  except 
women,  clergy,  children  under  twelve,  and  aged 
above  sixty,  did  appear  to  give  or  renew  their 
pledges  for  allegiance.     And  the  court  was  called. 
Curia  vhusfranci  plegil^  a  view  of  the  pledges  of 
ft^men ;  or  Turna  comitatus. 

At  which  meeting  or  court  there  fell,  by  occasion  subdivision  of 
•f  great  assemblies,  much  blood-shed,  scarcity  ^if^'J^''^^^^^^^ 
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victuals,  mutinies,  and  the  like  mischiefs,  which  afe 
incident  to  the  cong^regations  of  people,  by  which 
the  King  was  moved  to  allow  a  subdivision  of  every 
county  into  hundreds,  and  every  hundred  to  have  a 
court,  whereunto  the  j>eo}>le  of  every  hundred  should 
be  assembktl  twice  a  year  for  survey  of  pledges, 
and  use  of  that  justice  which  was  formerly  executed 
in  that  grand  court  for  the  county;  and  the  count  or 
earl  appointed  a  bailiff  under  him  to  keep  the  hun- 
dred court. 

The  cSiaTge  of  But  in  the  end,  the  Kings  of  this  realm  found  it 
ke*n*froraVe"'^^^^s^^O'  ^o  have  all  execulion  of  justice  immedi- 
"Tis.and  com-ately  from  themselves^  by  such  as  were  more  bound 
than  earls  to  that  service,  and  readily  subject  to  cor- 
rection for  their  negligence  or  abuse ;  and  therefore 
took  to  themselves  the  a])poinfing  a  sheriff  yearly 
in  every  county,  calling  tliem  Vicecomites,  and  to 
them  directed  such  writs  and  precepts  for  e:<ecutin^ 
justice  in  the  county,  as  fell  out  needful  to  have^ 
been  dispatched,  committing  to  the  shenff  at^io- 
diam  comitatus  ;  by  which  the  earls  were  spai-ed  of 
their  toils  and  labours,  and  that  was  laid  upon  the 
The  shtriff  is  sheriffs.  So  as  now  the  sheriff  doth  all  the  King's 
iumrredcom'ts  ^usiness  in  the  county,  and  that  is  now  called 
etc  the  Sheriff's  Turn ;  that  is  to  say,  he  is  judge  of 

this  grand  court  for  the  county,  and  also  6f  all  huil- 
dred  courts  not  given  away  from,  the  crown. 
Cautity  crmrt  Hc  hath  another  court  called  the  county  court, 
bv'ihniieriff.  l^^longittg  to  his  office,  wherein  men  may  sue 
monthly  for  any  debt  or  damages  under  4O5.  and 
may  have  writs  for  to  replevy  their  cattle  distrahied 
and  impounded  by  others,  and  there  try  the  cause 
of  their  distress;  and  by  a  writ  CBlledJtisticies,  a  man 
may  sue  for  any  sum ;  and  in  this  court  the  sheriff 
by  a  writ  called  an  cd'igefit  doih.  proclaim  men  sued 
in  courts  above  to  render  their  bodies,  or  else  they 
be  out- la  wed. 

This  sheriff  doth  serve  the  Ring's  writs  of  process, 
be  they  summons,  or  attachments,  to  compel  men 
to  answer  to  the  law,  and  all  writs  of  execution  of 
the  law,  according  to  judgments  of  superior  courts,  ' 
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for  taking  of  mens  gx>ods,  lands,  or  bodies,  as  the 
cause  requireth. 

Tlie  hundred  courts  were  most  of  them  granted  to  Tiundredrouris 
religious  men,  noblemen,  and  others  of  great  place. '^'^J^™**^"'*' 
And  also  many  men  of  good  quality  have  attained 
by  chai'ter,  and  some  by  usage  within  manors  of 
their  own,  libeity  of  keeping  law-days,  and  to  use 
tlieir  justice  appertaining  to  a  law-day. 

Whosoever  is  lord  of  the  hundred  court,  is  to  ai>-  !,ord  of  the 
point  two  high  constables  of  the  hundred,  and  also[;"^f;J;^,''^;^''^^P* 
m  to  appoint  in  every  village  a  petty  constable,  with  cousiabJes. 
a  tithing-man  to  attend  in  his  absence,  and  to  be  at 
his  commandment  when  he  is  pi-esent,  in  all  services 
of  hia  office  for  his  assistance. 

There  liavc  been,  by  use  and  statute  law,  besides  whai  mauen 
surveying  of  the  pledges  of  freemen,  and  giving  thejj*^]'^!."^"^^*^**^ 
oath  of  allegiance,  and  making  of  constables,  many  law-dap, 
additions  of  jwwers  and  authority  given  to  the 
stewards  of  leets  and  law-days,  to  Ije  put  in  use  in 
their  courts ;  as  for  example,  they  may  punish  inn- 
keepers, victuallers,  bakers,  butchers,  poulterers, 
fishmongers,  and  tradesmen  of  all  sorts,  selling  with 
under-weights  or  measures,  or  at  excessive  prices, 
or  things  unwholesome,  or  ill  made,  in  deceit  of  the 
people.  They  may  punish  those  that  do  stop, 
straiten,  or  annoy  the  high-ways,  or  do  not,  accord- 
ing to  the  provision  enacted,  repair  or  amend  them, 
or  divert  water-courses,  or  destroy  fry  of  fish,  or  use 
engines  or  nets  to  take  deer,  conies,  pheasants,  or 
partridges,  or  build  pigeon-houses;  except  he  be 
lord  of  tlie  manor,  or  parson  of  tlie  church.  They 
may  also  take  presentment  upon  oath  of  the  twelve 
5wom  j ury  before  them  of  aU  felonies ;  but  they  can- 
not try  the  malefactors,  only  they  must  by  indenture 
deliver  over  those  presentments  of  felony  to  the 
judges,  when  they  come  their  circuits  into  that 
county.  All  those  courts  before  mentioned  are  in 
use,  and  exercised  as  law  at  this  day,  concerning 
the  sheriff's  law-days  and  leets,  and  the  offices  of 
WgU  constables,  petty  constables,  and  tithing-men ; 
howbeit,  with  some  further  additions  by  statwl^ 
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laws,  laying  charge  upon  them  for  taxation  for  poor, 
for  soldiers,  and  the  like,  and  dealing  without  cor- 
ruption, and  the  like. 

Conservators  of  CONSERVATORS  of  the  peace  Were  in  ancient 
wriffoTtermof^"^^'^^  Certain  wliich  were  assigned  by  the  King  to 
lire,  or  at  the  see  the  peace  maintained,  and  they  were  called  to 
Ki^ng*a  plea-    ^^^  ^^^^  ^^  ^j^^  King's  Writ,  to  continue  for  term  of 

their  lives,  or  at  the  King's  pleasure, 
^hat  their  of-  For  this  scrvice,  choice  was  made  of  the  best 
fice  was.  Y\\en  of  calling  in  the  country,  and  hut  few  in  the 
shire.  They  might  hind  any  man  to  keep  the 
peace,  and  to  good  behaviour,  hy  recognizance  to 
the  King  with  sureties,  and  they  might  by  warrant 
send  tor  the  pai'ty,  directing  tlieir  warrant  to  the 
sheriff  or  constable,  as  they  please,  to  arrest  the 
party  and  bring  him  i)efore  them.  This  they 
used  to  do,  when  complaint  was  made  by  any 
that  he  stood  in  fear  of  another,  and  so  took  his 
oath;  or  else  where  the  conservator  himself  did, 
without  oath  or  complaint,  see  the  disposition  of* 
any  man  inclined  to  quarrel  and  breach  of  the  peace, 
or  to  misbehave  himself  in  some  outrageous  manner 
of  force  or  fraud :  there  hy  his  own  discretion  he 
might  send  for  such  a  fellow,  and  make  him  find 
sureties  of  the  peace,  or  of  his  good  behaviour,  as 
he  should  see  cause;  or  else  commit  him  to  the 
gaol  if  he  refused.  • 

ConsenatorsoF     The  judgcs  of  either  bench  in  Westminster, barons ■ 

I'Jrufp'^Tf' their  *^-^  ^^^^  ^'^^^^*1"^^'  master  of  the  rolls,  and  justices 
office,  in  eyre  and  assizes  in  their  circuits,  were  all,  without 

writ,  conservators  of  the  peace  in  all  shires  of  Eng-' 
land,  and  continue  to  this  day.  ' 

jQstices  of         But  now  at  this  day  conservators  of  the  peace  are 
fnTea"of''ll'!out  of  usc,  and  in  lieu  of  them  there  are  ordained^ 
■crTat.irs.        fusticcs  of  Dcace,  assiffucd  by  the  Kine-'s  commis- . 

Power  of  pb-'^  .  .  *  *  u-    1,  1!  *    xi. 

fins  delegated  ^*^^^s  '"  cvciy  county,  which  are  moveable  at  tho< 
to  the  chau-  King's  pleasure ;  but  the  power  of  placing  and 
^^  ^^'  displacing  justices  of  the  peace  is  by  use  delegated  ^ 

from  the  King  to  the  Chancellor. 

That  there  should  be  justices  of  peace  by  com*^ 


J 
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missions,  it  was  first  enacted  by  a  statute  made 
1  Edw.  III.  and  their  authority  augmented  by  many 
statutes  made  since  in  every  King's  reign, 

Tliey  are  appointed  to  keep  four  sessions  every to  fine  oiren- 
year ;  that  is,  every  nuarter  one.    These  sessions  are ''*'"  '*'.'''*^ 
a  sitting  ot  the  justices  to  dispatch  the  atiairs  oi  \o  remmpmse . 
their  commissions.     They  have  power  to  hear  and  ^^^  ^'^^^^^  '^stli  1 
determine,  in  their  sessions,  all  felonies,  breaches  of  nR.*i.ciip.iol| 
the  peace,  contempts  and  trespasses,  so  far  as  to  ^' ^( J^^,J"  ^^^^j. 
fine  the  offender  to  the  crown,  but  not  to  award  hi  nqoicid* 
recompence  to  tlie  party  grieved.  TuaJ^^^^** 

*  They  are  to  suppress  riots  and  tumidts,  to  re-  •  Authority  of 
store  possessions  forcibly  taken  away,  to  examine  all  p'c Je.'iT  " 
felons  apprehended  and  brought  before  them  ;  to 
see  impotent  poor  people,  or  maimed  soldiers  pro- 
vided for,  according  to  the  laws ;  and  rogues,  va- 
fifabonds,  and  beggars  punished.  They  are  both  to 
licence  and  suppress  ale-houses,  badgers  of  corn  and 
victuals,  and  to  punish  forcstallers,  regrators,  and 
ingrossers. 

Through  these,  in  effect,  run  all  the  county  ser- 
vices to  tlie  crown,  as  taxations  of  subsidies,  mus- 
tering men,  arming  them,  and  levying  forces,  that  is 
done  by  a  special  commission  or  precept  from  the 
King.     Any  of  these  justices,  by  oath  taken  by  a  Beating,  knu 
man  that  he  standeth  in  fear  that  another  man  willj^^e'  homing  «f 
beat  him,  or  kill  him,  or  burn  his  house,  are  to  send 
for  the  party  by  warrant  of  attachment  directed  to  Ateachmenrs  . 
the  sheriff  or  constable,  and  then  to  bind  the  party  J^|J^ 


for  iiiiretv  of 


peace. 


with  sureties  by  recognisance  to  the  King,  to  keep 
the  peace,  and  also  to  appear  at  the  next  sessions  of 
tile  peace;  at  which  next  sessions,  when  every  jus- Rpro-nifance 
lice  of  the  peace  hath  therein  delivered  aU' their  ^^/^'j^.^^J'^^'^^^J^ 
recognisances  so  taken,  then  the  parties  are  called,  ji^f ires  at 
ftnd  the  cause  of  binding  to  the  peace  examined/''^''"  *'^'''*'"- 
find  both  parties  being  heard,  the  whole  bench  is  to 
<ioternune  as  they  see  cause,  either  to  continue  the 
iwty  so  bound,  or  else  tn  discharge  him. 

The  justices  of  peace  in  their  sessions  are  at-  Ouarjf  r  ses- 
tended  by  the  constables  and  bailiffs  of  all  hundreds  tr^ivL*'^.^ 
*nd  liberties  within  the  county,  and  by  the  sVieViff  oT^vwe  'v«»^«' 


his  deputy,  to  be  employed  as  occasion  shall  strv^ 
in  executing  the  precepts  and  directions  of  the 
court.  They  proceed  in  this  sort ;  The  sherift'  doth 
summon  twenty-four  freeholders,  discreet  men  of  the 
said  county,  whereof  some  sixteen  are  selected  and 
sworn,  and  have  their  charge  to  serve  as  the  grand 
jury  ;  the  party  indicted  is  to  traverse  the  indict- 
ment, or  else  to  confess  it,  and  so  submit  himself 
to  be  fined  as  the  coinl  shall  tliink  meet,  regard  had 
to  the  offence,  except  the  punishment  be  certainly 
appointed,  as  often  it  is,  by  special  statutes. 
The  authorttv  The  justiccs  of  pcacc  are  many  in  every  county, 
rhVpeaceomof^"^  to  them  are  brought  all  traitors,  felons,  and 
ibeir  lessions-  othcr  malcfactors  of  any  sort  upon  their  first  appre- 
hension; and  that  justice  to  whom  they  are  bi-ought 
examineth  them,  and  heareth  their  accusations,  but 
judgeth  not  upon  it ;  only  if  he  find  the  suspicion 
but  light,  then  he  taketh  bond  with  sureties  of  the 
accused  to  ap[>ear  either  at  the  next  assizes,  if  it  be 
a  matter  of  treason  or  felony ;  or  else  at  the  quarter 
sessions,  if  it  [be  concerning  riot  or  misbehaviour, 
or  some  other  small  oflence.  And  he  also  then 
bindeth  to  appear  those  that  give  testimony  and  pro- 
secute the  accusation,  all  the  accusers  and  witnesses, 
and  so  setteth  the  party  at  large.  And  at  the  as- 
sizes or  sessions,  as  the  case  falleth  out,  he  certifieth 
the  recognisances  taken  of  the  accused,  accusers,  and 
witnesses,  who  being  there  are  called,  and  appear- 
ing, the  cause  of  the  accused  is  debated  accoi*ding 
to  law  for  his  dealing  or  condemning. 

But  if  the  party  accused  seem,  upon  pregnant 
matter  in  the  accusation,  and  to  the  justice,  to  be 
guilty,  and  the  offence  heinous,  or  the  olfender  taken 
with  the  mainour,  then  the  justice  is  to  commit  the 
party  by  his  warrant,  called  a  mittimus^  to  the 
gaoler  of  the  common  gaol  of  the  county,  there  to 
remain  until  the  assizes.  And  then  the  justice  is  to 
certify  his  accusation,  examination,  and  recogui- 
sance  taken  for  the  appearances  and  prosecution  of 
the  witnesses,  so  as  the  judges  may,  when  they 
come,  readily  proceed  with  him  as  the  law  requireth. 
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The  judges  of  the  assizes  as  they  be  now  came  Judaea  wfas«iz« 
into  the  place  of  the  ancient  justiGCs  in  eyre,  called  |;;;^»;J."Vf,^*JJ|| 
Jitaticiarii  itinerant es^  which  in  the  prime  kinpfsm  eyre,'  Tcm. 
after  the  conquestj  until  H.  Ill's  time  especially,   ' 
and  after  in   lesser  measure  even  to  R.  II*s  time, 
did  execute  the  justice  of  tlie  realm ;  they  beg-an 
in  this  sort. 

The  Kidg,  not  able  to  dispatch  business  in  his Kin-'s  bench, 
own   person,  ci-ected  the  court  of  King's  bench.  ;;;^;;*;^!X'u°r"r; 
That  not  able  to  receive  aU,  nor  meet  to  draw  thesiiffiii's  mnn,. 
people  all  to  one  place,  theie  were  ordained  coun-!^uJ*'i3''^^^jJ,^J' 
ties,  and  the  sheriffs  turns,  hundred  courts,  and  par-'^«'a'i<»niv  is 
ticular  leets,  and  law-days,  as   before  mentioned, j.'.sf'Jf""'!?!' e"re 
which  dealt  only  with  crown  matters  for  the  public;''.''^!' '"  ju  ivate 
but  not  the  private   titles  of  lands,  or  goods,  norjr  Komi^,  and* 
the  trial  of  grand  offences  of  treasons  and  feloniesJ"  ,"'■  ''*^.^"'^» 
All  the  counties  of  the  realm  were  divided  into'whiciniiccoun- 
six  circuits:   and  two  learned  men,  well  read  in '^  ^*'""^""^*'' 
the   laws    of  the    realm,    were    assigned  by  the 
King's  commission  to  every  circuit,  and  to   ride 
twice  a  year  through  those  shires  allotted   to  that 
circuit,  making  proclamation  Ijeforehand,  a  conve- 
nient time,  in  every  county,  of  the  time  of  their 
coming,  and  place  of  their  sitting,  to  the  end  the 
}ieople  might  attend  them  in  every  county  of  that 
court. 

They  were  to  stay  three  or  four  days  in  every 
county,  and  in  that  time  all  the  causes  of  that 
county  were  brought  before  them  by  the  parties 
grieved,  and  all  the  prisoners  of  every  gaol  in  the 
and  shire,  and  wliatsoever  controversies  arising  con- 
cerning life,  lands,  or  goods. 

The  authority  of  these  judges  in  eyre  is  in  part  The  amhority 
translated  by  act  of  parliament  to  justices  of  assize, °^^;'p"']5ansUi(ed 
which  be  now  the  judges  of  cii'cuits,  and  they  to'"  j^st'ccs  of 
use  the  same  course  that  justices  in  eyre  did,  to  pro-"     " 
Jlliim  their  coming  every  half  year,  and  the  place 
of  their  sitting. 

The  business  of  the  justices  in  eyre,  and  of  the  Justices  of  a«- 
justices  of  assize  at  this  day,  is  much  lessened,  for*;j'^*'^^"^"^\^^"" 
that  in  H.  Ill's  time  there  was  erected  the  court tovin  oi  twva- 


abiiize. 
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non  pleat,  of  comiuon-pleas  at  Westminster,  in  which  court 
urs'time."'  ^^^^  ^^^^  ^^^^  sincc,  and  yet  are,  begun  and  handled 
the  great  suits  of  lands,  debts,  benefices,  and  con- 
tracts,  fines  for  assurance  of  lands  and  recovenes, 
which  were  wont  to  be  either  in  the  King's  l>ench, 
or  else  before  the  justices  in  eyre.  But  the  statute 
of  A  fag.  Chart,  cap.  11.  is  negative  against  it, 
namely,  Commiuiia  placita  non  scquojitur  curiam 
jnstfcM  of  ni~7wstrami  s^d  tt^neantur  in  aliquo  loco  ccrto  ;  which 
"locus  certus  must  be  the  common-pleas;  yet  the 
judges  of  circuits  have  now  five  commissions  by 
which  they  sit. 
Oypr  nnd  ipr-  The  first  IS  a  commission  of  oyer  and  terminer, 
"t" j«'ipe"  are '^^*'*^*^^d  uuto  them,  aod  many  others  of  the  best 
of  the  ^Mffrum,  account,  in  their  circuits:  but  in  this  commission 
the  judges  of  assize  are  of  the  Quorum^  so  as  with- 
out them  there  can  be  no  proceeding. 

This  commission  giveth  them  power  to  deal  with 
treasons,  murders,  and  all  niamier  of  felonies  and 
misdemeanors  whatsoever ;  and  this  is  the  largest 
commission  that  they  have. 
Gaol-delivery  The  sccoud  IS  a  commission  of  gaol-delivery,  that 
?jielud1?e"\L*d '^  only  to  the  judges  themselves,  and  the  clerk  of 
clerk  of  assize,  the  assize  associate  :  and  by  this  commission  they 
are  to  deal  with  every  prisoner  in  the  gaol,  for  what 
offence  soever  he  be  there,  and  to  proceed  with  him 
according  to  the  laws  of  the  realm,  and  the  quality 
of  his  oftence ;  and  they  cannot  by  this  commission 
do  any  thing  concerning  any  man,  but  those  that 
are  prisoners  in  the  gaol.  The  course  now  in  use  of 
execution  of  tliis  commission  of  gaol-delivery,  is 
this.  There  is  no  prisoner  but  is  committed  by 
some  justice  of  peace,  who  before  he  committed 
him  took  his  examination,  and  bound  his  accusers 
and  w  itnesseg  to  appear  and  prosecute  at  the  gaol- 
delivery.  This  justice  doth  certify  these  examina- 
tions and  bonds,  and  thereupon  the  accuser  is  called 
solemnly  into  the  court,  and  when  he  appeareth,  he 
is  willed  to  [)repare  a  bill  of  indictment  against  the 
prisoner,  and  go  with  it  to  the  grand  jury,  and  give 
evidence  upon  their  oatli^,  he  and  the  witnesses ; 
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nlia  vera,  and  then  tne  j)risoner 
or  else  ignoramus^  and  then  he 


which  he  doth  : 

thereupon  either 
atandeth  indicted 

is  not  touched.     The  ^and  jury  deliver  these  bills 
to  the  judges  in  their  court,  and  so  many  as  they 
find  indorsed   hilia  vet^a,  they  send  for  those  pri- 
soners ;  then  is  every  man's  indictment  put  and  read  rhr  manner  of 
to  Mm,  and  they  ask  him,  whether  he  he  guilty  or  ;;•;•  f;;:^]^,^^^ 
not:  if  he  saith,  Guilty,  his  confession  is  recorded^  of  circuits. 
if  he  say,  Not  guilty,  then  he  is  asked  how  he  will 
be  tried  ;  he  answereth,  By  tlie  country.   Then  the  of  o»e  jtidg 
sheriff  is  commanded  to  return  the  names  of  twelve  Jj"^j^'Jf_^'*"'' 
freeholders  to  the  court,  which  freeholders  be  sworn 
to  make  true  delivery  between  the  King  and  the 
prisoner ;  and  then  the  indictment  is  again  read, 
and  the  witnesses  sworn  to   speak   their   know- 
ledge concerning  the  fact,  and  the  prisoner  is  heard 
at  large  what  defence  he  can  make,  and  then  the 
jury  go  together  and  consult.     And  after  a  while 
they  come   in   with  a  verdict  of  Guilty  or  Not 
guilty.,  which  verdict  the  judges  do  record  accord- 
ingly.    If  any  pi-isoner  plead  Not  guilty  upon  the 
indictment,   and  yet  will  not  put  himself  to  trial 
upon  the  jury,  or  stand  mute,  lie  shall  be  pressed. 

The  judges,  when  many  prisoners  are  in  the  gaol, 
do  in  the  end  before  they  go  peruse  every  one. 
Those  that  were  indicted  by  the  grand  jury,  and 
found  Not  guilty  by  the  select  jury,  they  judge  to 
be  quitted,  and   so  deliver  them  out  of  the  gaol. 
Those  that  are  found  Guilty  by  both  juries,  they 
judge  to  death,  and  command  the  sheriff  to  see  ex- 
ecution done.     Those  that  refuse  trial  by  the  coun- 
tr}',or  stand  mute  upon  the  indictment,  they  judge  to 
be  pressed  to  death.     Some  whose  offences  are  pil- 
fering under  twelve  pence  value,  they  judge  to  be 
shipped.     Those  that  confess  their  indictments, 
they  judge  to  death,  whipping,  or  otherwise,"as  their 
offence  requireth.     And  those  that  are  not  indicted 
at  all,  but  their  bill  of  indictment  returned  with  ig- 
Wramus  by  the  grand  jury,  and  all  others  in  the 
gaol,  against  whom  no  bills  at  all  are  prefeiTed,  Uie^ 


do  acquit  by  proclamation  out  of  the  gaol ;  that  (me 
way  or  other  they  rid  the  j^aol  of  all  the  pri&i^pers 
in  it.  But  because  some  prisoners  have  their  books, 
and  are  burned  in  the  hand,  and  so  delivered,  it  is 
necessary  to  show  the  reason  thereof.     This  haviD^ 
their  books  is  called  their  clergy,  which  in  andent 
time  bcp^an  thus. 
l^oktAUawcd,      For  the  scarcity  of  the  clergy  in  the  realm  of 
)    erg>,  iifc.      £ngiand»  to  be  disposed  in  religious  houses,  or  for 
priests,  deacons,  and  clerks  of  parishes,  tliere  was  a 
prerogative  allowed  to  the  clergy,  that  if  any  man 
that  could  read  as  a  clerk  were  to  be  condemned  to 
death,  the  bishop  of  the  diocese  might,  if  he  would, 
claim  liim  as  a  clerk,  and  he  was  to  see  him  triwl 
in  the  face  of  the  court  whether  he  could  read  or 
not*     The  book  was  prepared  and  brought  by  tJie 
bisliop,  and  the  judge  was  to  turn  to  some  places 
he  should  think   meet ;  and  if  the  prisoner  could 
read,  then  the  bishop  was  to  have  him  delivered 
over  unto  him,  to  dispose  of  in  soane  places  of  the 
clergy  as  he  should  tliink  meet:  but  if  either  th« 
bishop  would  not  demand  liim,  or  that  the  prisoner 
could  not  read,  tlien  was  he  to  be  put  to  death. 
Clergy  allowed      And  tliis  clcrgy  Mas  allowable,  in  the  aaciept 
Xicel!^^^^^^  and  law,  for  all  offences,  whatsoever  they 

trrasoii'anti  wcrc,  cxccpt  trcasou,  aud  tlie  i-obbing  of  churcbei 
chn^chcn^nnw  ^^  *^^^*'  goods  and  ornaments.  But  by  many  sta- 
taken  away,  I.  tutcs  uiade  sincc,  the  clergy  is  taken  away  for  mur- 
1^  ITurslary.  s.  ^cr,  biifglaiy,  robbery,  purse-cutting, horse-steaJin^, 
Robbery .  4.  and  dlvers  other  ielonies,  particularized  by  the  sta- 
5  "iJo'r^c.si'cai'.  tutes  to  the  judges ;  and  lastly,  by  a  statute  made 
iiiji,  amiyi  18  Elizabeth,  tlie  judges  themselves  aie  appointed 
fencf*rnv  ibcto  allow  clcrgy  to  such  as  can  read,  being  not  such 
itat.  of  18  K,  offenders  from  wlioni  clergy  is  taken  away  by  any 
allow  ci<>r<:y ,  Statute,  and  to  see  them  burned  in  the  hand,  and  so 
■^^^J^^y*".'^'!"'^""  discharge  them,  without  delivering  them  to  the 
iiand,  an.)  lo  bishop ;  howbcit,  the  bishop  appointeth  the  deputy 
Jl-i'Si'iliT.*^  attend  the  judges  with  a  book,  to  try  whether 
ou(  (i<-iivf  ring  they  can  read  or  not. 

bijhip"  ^^'  '^^^  ^^^'^"^^  commission  that  the  judges  of  circuiU 

have,  is  a  commission  directed  to  themselves  onlv. 
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and  the  derk  of  assize,  to  take  assizes,  by  which 
they  are  calletl  justices  of  assize;  and  the  office  of 
tho^c  justices  is  to  do  right  upon  writs  called  assizes» 
brought  before  them  by  such  as  are  wrongfully 
thrust  out  of  their  lands.  Of  which  number  of 
writs  there  was  far  greater  store  brought  before  them 
in  ancient  times  than  now ;  for  that  mena  seisins 
and  possessions  are  sooner  recovered  by  sealing 
leases  upon  the  ground,  and  by  bringing  an  ejectionc 
firmcfy  and  trying  their  title  so,  than  by  the  long 
suits  of  assizes. 

Thefourthcommissionisaconimissiontotake  Nui^.  Corami«km 
priunt  directed  to  none  but  to  the  judges  themselves, ''V*'"^^^^^ 
and  theii'  clerks  of  assizes,  by  which  they  are  called  i«  two  judges, 
justices  of  Nisi  prius.  These  Nisi  prius  happen  in  rhe'*„s*'5j2*^J"*^  **^ 
this  sort ;  when  a  suit  is  begun  for  any  matter  in  one  >««.?"«*. 
of  the  three  courts,  the  Ring's  bench,  common-pleas, 
or  the  exchequer  here  above,  and  the  parties  in  their 
pleadings  do  vary  in  a  point  of  fact ;  as  for  exam- 
ple, if  in  an  action  of  debt  upon  obligation  the 
detendant  denies  the  obligation  to  Ix?  his  debt ;  or 
in  any  action  of  trespass  grown  for  taking  away 
goods,  the  defendant  dcnieth  that  he  took  them;  or 
in  action  of  the  case  for  slanderous  words,  the  de- 
fendant denieth  that  he  spake  them,  etc.  Then  the 
plaintiff  is  to  maintain  and  prove  that  the  obliga- 
tion is  the  defendant's  deed,  that  he  eitlier  took  the 
goods,  or  spake  the  words ;  upon  which  denial  and 
affirmation  the  law  saith,  that  issue  is  joined  betwixt 
them,  which  issue  of  the  fact  is  to  be  tried  by  a 
jury  of  twelve  men  of  the  count)%  where  it  is  sup- 
posed by  the  plaintiff  to  be  done,  and  for  that  pur- 
pose the  judq"es  of  the  coui-t  do  award  a  writ  of 
Venire  facias  in  the  King's  name  to  the  sheriff  of 
that  county,  commanding  him  to  cause  four  and 
twenty  discreet  freeholders  of  his  count}^  at  a  cer- 
tain day,  to  try  this  issue  so  joined ;  out  of  which 
four  and  twenty  only  twelve  are  chosen  to  serva 
And  that  double  number  is  returned,  because  some 
may  make  default,  and  some  be  challenged  upon 
kindred,  alliance,  or  partial  dealing. 


m 


These  jfonr  and  i 


Tse  of  the  Laid, 


the  (uking  of 
Niti  prius. 


ese  tonr  and  twenty  the  sheriff  doth  name  and 
certify  to  tlie  court,  and  withal,  that  he  hath  warn- 
ed them  to  come  at  the  day  according  to  their  writ. 
But  because  at  the  first  summons  there  falleth  no  pu- 
nishment upon  the  four  and  twenty  if  they  come 
not,  they  very  seldom  or  never  appear  upon  the 
first  writ ;  and  upon  their  default  there  is  another 
•  Distringas.  wHt*  rctuFued  to  the  sheriff,  commanding-  him  to 
pr^o^S"i"g  of  "^  distrain  them  hy  their  lands  to  appear  at  a  certain 
justice*  of  cir-  day  appointed  by  the  writ,  which  is  the  next  term 
cmirse  de*"  after,  Nisi  prius  jusitciaru  nostri  ad  assiaas  capi* 
judpPB  hnid  jii  endas  vetierint^  e/c  of  which  words  the  writ  is  called 
a  Nisi  priuSn  and  the  judges  of  the  circuit  of  that 
county  in  that  vacation,  and  mean  time,  before  the 
day  of  appearance  appointed  lor  the  jury  above,  here 
by  their  commission  of  Nisi  prit/s,  have  authority  to 
take  the  appearance  of  the  jury  in  the  county  before 
them,  and  there  to  hear  the  witnesses  and  proofs 
on  both  sides,  concerning  the  issue  of  the  fact,  and 
to  take  the  verdict  of  the  jury,  and  against  the  day 
they  should  have  appeared  above,  to  return  the  ver- 
dict read  in  the  court  above,  which  return  is  called 
a  Postea. 

And  upon  this  verdict,  clearing  the  matter  in  fact, 
one  way  or  other,  the  judges  above  give  judgment 
for  the  party  for  whom  the  verdict  is  found,  and  for 
such  damages  and  costs  as  the  jury  do  assess. 

By  those  trials  called  Nisi  prim,  the  juries  and 
the  parties  are  eased  much  of  the  chai'ge  they  should 
be  put  to,  by  coming  to  London  with  their  evidences 
and  witnesses  ;  and  the  courts  of  Westminster  are 
eased  of  much  trouble  they  should  have,  if  all  the 
juries  for  trials  shoidd  appear  and  try  their  causes  in 
those  courts ;  for  those  courts  above  have  little  lei- 
siu'e  now.  I'hough  the  juries  come  not  up,  yet  in 
matters  of  great  weight,  or  where  the  title  is  intricate 
or  difficult,  the  judges  above,  upon  information  to 
them,  do  retain  those  causes  to  be  tried  there,  and 
the  juries  do  at  this  day,  in  such  cases,  come  to  the 
bar  at  Westminster. 


Fosfea. 
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The  fifth  commission  that  thejudges  in  their  cir-5.  Commission 

cuits  do  sit  by,  is  the  commission  of  the  peace  inl7thrpTi?e?" 
every  county  of  their  circuit.     And  all  the  justices '''^^  justices  of 
of  the  peace,  having  no  lawful  impediment,  are  the  *he?iif  a*re 
bound  to  be  present  at  the  assizes  to  attend  the!". '''^*'?*'  ^^^ 

'    1  •  1     IT  /.  11  »o  II      )^«fi^  'O  their 

judges,  as  occasion  shall  fall  out:  if  any  make  de- county. 
fault,  the  judges  may  set  a  fine  upon  him  at  their 
pleasure  and  discretions.  Also  the  sheriff  in  every 
shire  through  the  circuit  is  to  attend  in  person,  or 
by  a  sufficient  deputy  allowed  by  the  judges,  all 
that  time  they  be  within  the  county,  and  the  judges 
may  fine  him  if  he  fail,  or  for  negligence  or  misbe- 
haviour in  his  office  before  them ;  and  the  judges 
above  may  also  fine  the  sheriff,  for  not  returning, 
or  not  sufficient  returning  of  writs  before  them. 

Property  in  lands,  how  gotten  or  transferred, 

I.  By  entry. 
II.  By  descent. 

III.  By  escheat. 

IV.  Blost  usually  by  conveyance. 

I.  Property  by  entry  is,  where  a  man  findeth  of  th^  property 
apiece  of  land  that  no  other  pos'3esscth,  or  hath  title"^  '''l'*  *°  ""^ 

II         1  ^      »      t    •      1      1  1  ^  "Bini'd  by  cn- 

unto,  and  he  that  so  findeth  it  doth  enter,  this  entry  try. 
j^aineth  a  property.  This  law  seemeth  to  be  derived 
from  this  text,  Terram  dedit flits  homimmu  which 
is  to  l3e  understood,  to  those  that  will  till  and  ma* 
nure  it,  and  so  make  it  yield  fruit :  and  that  is  he 
that  entereth  into  it,  where  no  man  had  it  before. 
But  this  manner  of  gaining  lands  was  in  the  fii-st 
days,  and  is  not  now  of  use  in  England,  for  that  by  aii  Unds  in 
the  conquest  all  the  land  of  this  nation  was  in  the^^e'an'^  were 
Conqueror's  Iiands,  and  appropriated  unto  him;  ex-quMor's,  and 
cept  religious  and  church  lands,  and  the  lands  in  ^^J,'^  ^^  ^^^ 
Kent,  which  by  composition  were  left  to  the  formei'  iigiDMs'  atJd 
ovners,  as  the  Conqueror  found  them;  so  that  none ^^'jJ'J'^j'^'^JJ*'*^'^- 
but  the  bishopricks,  churches,  and  the  men  of  Kent,  the  men  of 
can  at  this  day  make  any  greater  title  than  from  the'^'^"'" 
conquest,  to  any  lands  in  England.  And  lands  pos- 
VOL.  IT.  H 
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scsseowithout  any  such  title,  are  in  tiie  crowu,  at 
not  in  him  that  first  entereth  ;  as  it  is  in  land  left 
Unds  If fi  hy   by  the  sea ;  this  land  belongeth  to  the  King,  and 

l*lhtothcKil-;"o*  *°  *^^^^  ^h^^  ^^^^^  ^^^  ^^"*^^  ^^^^  adjoining, 
"which  was  the  ancient  sea  banks.  This  is  to  be 
understood  of  the  inheritance  of  lands»  namely,  that 
the  inheritance  cannot  be  gained  by  the  first  entry. 
But  an  estate  for  another  man's  life  by  occupancy, 
raay  at  this  day  be  gotten  by  entry.  As  a  man 
called  A.  having  land  conveyed  unto  him  for  the 
life  of  B.  dieth  without  making  any  estate  of  it, 
there,  whosoever  first  enteretli  into  the  land  after 
the  decease  of  A.  getteth  the  property  in  the  land 
for  time  of  the  continuance  of  the  estate  which  was 
Ranted  to  A.  for  the  life  of  B.  which  B.  yet  liveth, 
and  therefore  the  said  land  cannot  revert  till  B.  die. 
And  to  the  heir  of  A.  it  cannot  go,  for  that  it  is 
not  any  estate  of  inheritance,  but  only  an  estate 
for  another  man's  life ;  which  is  not  descendable 
to  the  heir,  except  he  be  specially  named  in  the 
grant,  namely,  to  him  and  his  heirs.  As  for  the 
executoi's  of  A.  they  cannot  have  it,  for  it  is  not  an 
estate  testamentary,  that  it  should  go  to  the  exe- 
cutors as  goods  and  chattels  should,  so  as  in  truth 
no  man  can  intitle  himself  unto  those  lands  ;  and 
therefore  the  law  preferreth  him  that  fii'st  entreth. 

Occupaocj.  and  he  is  called  occupans,  and  shall  hold  it  during 
the  life  of  B.  but  must  pay  the  rent,  perform  the 
conditions,  and  do  no  waste :  and  he  may  by  deed 
assign  it  to  whom  he  please  in  his  life-time.  But  if 
he  die  before  he  assign  it  over,  then  it  shall  go  again 
to  whomsoever  first  entrelh  and  holdeth ;  and  so  all 
the  life  of  B.  so  often  as  it  shall  happen. 

Likewise,  if  any  man  doth  wrongfully  enter  into 
another  man's  possession,  and  put  the  right  owner 
of  the  freehold  and  inheritance  from  it,  he  thereby 
getteth  the  lieehold  and  inheritance  by  disseisin, and 
may  hold  it  against  all  men, but  him  that  hath  right, 
and  his  heirs,  and  is  called  a  disseisor.  Or  if  aoy 
one  die  seised  of  lands,  and  before  his  heir  doth 
enter,  ojie  that  hath  no  right  doth,  epter  into 
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3s,  and  holdeth  them  from  the  rigHt  heir,  he  is 
called  an  abator,  and  is  lawful  owner  against  all 
men  but  the  right  heir. 

And  if  such  person,  abator  or  disseissor,  so  as  the 
difiseissor  hath  quiet  possession  five  years  next  after 
the  disseisin,  do  continue  their  possession,  and  die 
seised,  and  the  land  descend  to  his  heir,  they  have 
gain«i  the  right  to  the  possession  of  the  land  against 
him  that  hath  right,  till  he  recover  it  bv  fit  action 
real  at  the  common  law.  And  if  it  be  rot  sued  for 
at  the  common  law,  within  threescore  years  after 
the  disseisin,  or  abatement  committed,  the  nght 
owner  hath  lost  his  right  by  that  negh'gence.  And 
if  a  man  hath  divere  children,  and  the  elder,  being 
a  bastard,  doth  enter  into  the  land,  and  enjoyeth  it 
quietly  during  his  life,  and  dieth  thereof  s<)  seised, 
his  heirs  shall  hold  the  land  against  all  the  lawful 
children,  and  their  issues. 


n 


II.  Property  of  lands  by  descent  is,  where  a  Pfoppr«y  af 
man  hath  lands  of  inheritance  and  dieth,  not  dispos- J^^^J^''^  ^^  ^ 
mg  of  them,  but  leaving  it  to  go,  as  the  law  casteth 
it^  upon  the  heir.     This  is  called  a  descent  in  law, 
and  upon  whom  the  descent  is  to  light,  is  the  ques- 
tion.    For  which  purpose,  the  law  of  inheritance 
preferreth    the   first    child  before  all  others,    and 
amongst  children  the  male  before  the  female  ;   and 
amongst  males  the  first  born.  If  there  be  no  children, 
then  the  brother;  if  no  brother,  then  sisters;  if  nei- 
ther brothers  nor  sisters,  then  uncles,  and  for  lack  of 
uncles,  aunts ;  if  none  of  them,  then  cousins  in  the 
Dearest  degree  of  consanguinity,  with  these  three 
rules  of  diversities.     1.  That  the  eldest  male  shall  of  descent* 
solely  inherit ;  but  if  it  come  to  females,  then  they  ^^^"  ™''^* 
being  all  in  an  equal  degree  of  nearness  shall  inherit 
all  together,  and  are  called  parceners,  and  all  they  ^^^^y^^J.  ^^  ji,. 
tnoke  but  one  heir  to  the  ancestor.  2.  That  no  bro-uronhe  half 
tber  or  sister  of  the  half  blood  shall  inherit  to  his  bro-  "^ilZta'tn  i.is^* 
ther  or  sister,  but  as  a  chUd  to  his  parents :  as  for  brother  or  g?s- 
example,  if  a  man  have  two  wives,  and  by  either  ^'''^:,,'J[)Jio'hir 
vife  a  son,  the  eldest  son  over-living  his  father,  is  swcw^^ 
U  2 
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I  iiihcritauce  of  the  father, 
fee-simple;  but  if  he  ciUrLth  and  dieth  without  a 
child,  the  brother  shall  not  be  his  heh%  because  he 
is  of  the  half  blood  to  him,  but  the  uncle  of  the 
eldest  brother  or  sister  of  the  whole  blood:  yet  if  the 
eldest  brother  had  died,  or  had  not  entered  in  the 
life  of  the  father,  either  by  such  entry  or  convey- 
ance, then  the  youngest  brother  should  inherit  the 
land  that  the  father  had,  although  it  were  a  child  by 
the  second  wife,  before  any  daughter  by  the  first. 

Descent.  The  third  rule  about  descents:  The  land  piurchased 
so  by  the  party  himself  that  dieth,  is  to  be  inherited; 
firet,  by  the  heirs  of  the  father's  side ;  then  if  he 
have  none  of  that  part,  by  the  heirs  of  the  mothei-*s 
side.  But  lands  descended  to  him  from  his  father 
or  mother,  are  to  go  to  that  side  only  from  which 
they  came,  and  not  to  the  other  side. 

Those  rules  of  descent  mentioned  before  are  to  bo 
understood  of  fee-simples,  and  not  of  entailed  lands; 
and  those  rules  are  restrained  by  some  particular 

CujioBDiofcer- customs  of  some  particular  places:   as  namely,  the 

taiD  places,  ^ystoms  of  Kent,  that  every  male  of  equal  degree  of 
childhood,  brotherhood,'^  or  kindred,  shall  inherit 
equally,  as  daughters  shall,  being  parceners;  and  i«« 
many  borough  towns  of  England,thecustomallowetH 
the  youngest  son  to  inlierit,  and  so  the  youngesV 
daughter.  'I^he  custom  of  Kent,  is  called  Gavel 
kind.     Tlie  custom  of  boroughs,  Burgh-English. 

And  there  is  another  note  to  be  observed  in  fee> 
simjile  inheritance,  and  that  is,  that  e\''ery  heir  ha? 
ing  fee-simple  landorhiheritance,  be  it  bycommoif- 
law  or  by  custom,  of  either  Gavelkind  or  Burgh-^ 
English,  is  chargeable,  so  far  forth  as  the  value 
thereof  extendeth,  with  the  binding  acts  of  theaor 
cestors  from  whom  the  inheritance  descendeth  ;  and 
these  acts  are  collateral  incumbrances,  and  the  reason 
of  this  charge  is,  Quisentit  commodum^sentire  debet 

Every hehrhM.  ^^  incommodum  sive  0 fills.  As  for  example,  if  a 
[i»lfiiDd'"by  the  man  bind  himself  and  his  heirs  in  an  obligation,  or 
lliiuiin^  act*  of  (Jq  covenant  by  writing:  for  him  and  his  heirs,  or  d^ 

Ik  be  i^iuicd.   grant  an  annuity  tor  hun  and  his  heirs,  or  do  make  i 
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wm-ranty  of  land,  binding  him  and  liis  heirs  to  war- 
ranty :  in  all  these  cases  the  law  chargcth  the  heir 
after  the  death  of  the  ancestor  with  this  obliga- 
tion, covenant,  annuity,  and  warranty ;   yet  with 
these  three  cautions :  first,  tliat  the  party  must  by 
special  name  bind  himself  and  his  tieirs,  or  covenant, 
grant,  and  warrant  for  himself  and  his  heirs;  other- 
wise the  heir  is  not  to  be  touched.     Secondly,  that  Oypr,  n  j. 
some  action  must  be  brought  against  the  heii*,  whilst  '^''*'**'- 
Uieland  orother  inheritance  restethin  him  unaliened 
away:  for  if  the  ancestor  die.,  and  the  heir,  before  an 
action   be  brought  against  liim  \ipon  those  bonds, 
covenants,  or  warranties,  do  alien  away  the  land, 
then  the  heir  is  clean  discharged  of  the  burden  ;  ex- 
cept the  land  was  by  fraud  convcyedaAvay  of  purpose 
to  prevent  the  suit  intended  against  liim.    Thirdly,  Dyer,  «4». 
that  no  heir  is  faillier  to  be  charged  than  the  value  of  *''''*'^' 
the  land  descended  unto  him  from  the  same  ancestor 
that  made  the  instrument  of  charge,  and  that  land  oay and  Pepp'» 
also,  not  to  be  sold  out-right  for  the  debt,  but  to  l>e''^*'' 
kept  in  extent,  and  at  a  yearly  value,  until  the  debt 
or  damage  be  run  out.  Nevertheless,  if  an  heir  that 
is  sued  upon  such  a  debt  of  his  ancestor  do  not  deal 
clearly  with  the  court  when  he  is  sued,  that  is,  if  he 
come  not  in  immediately,  and  by  way  of  confession  Heir  charged 
set  down  the  true  quantity  of  his  inheritance  de- ^'J^^'''' ^'''*' 
scended,  and  so  submit  himself  therefore,  as  the 
W  requireth,  then  that  heir  that  otherwise  de- 
meaneth  himself,  shaJl  be  charged  of  his  own  lands 
or  goods,  and  of  his  money,  for  this  deed  of  his  an- 
cestor.    As  for  example ;    if  a  man  bind  himself 
and   his  heirs  in  an  obligation   of  one  hundi-ed 
pounds,  and  dieth  lea\*ing  but  ten  acres  of  land  to 
his  heij%  if  his  heir  be  sued  upon   the   bond,  and 
Cometh  in,  and  denieth  that  he  hath  any  lands  by 
descent,  and  it  is  found  against  him  by  the  verdict 
that   he  hath   ten  acres  ;  this  heir  shall  be  now 
charged  by  his  false  plea  of  his  own  lands,  goods, 
and  body,  to  pay  the  himdrcd  pound,  although  tlie 
teu  acres  be  not  worth  ten  pound. 
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Prop^-rty  of        in.  Property  of  lands  by  escheat,  is  where  the 
l^rhci!!^         owner  died  seised  of  the  lands  in  possession  without 
Tw,.c.Vtii,efi  of  child  or  other  heir,  thereby  the  land,  for  lack  of 
L^ia^cardv     Other  heir,  is  said  to  escheat  to  the  lord  of  whom  it 
«.  Altai r>rier  ofis  holden.    This  lack  of  heir  happeneth  principally 
*'*'*""''*"""*"^  in  two  cases:  First,  where  the  land's  owner  is  a 
bastard.   Secondly,  where  he  is  attainted  of  felony 
or  treason.     For   neither  can  a  bastard  have  any 
heir,  except  it  be  his  own  child, nor  a  man  attainted 
of  treason,  although  it  be  his  own  child. 
Upon  attainder  of  treason  the 
tinlifhe  King,  the  land,  although  he  be  not  the  lord  of  whom  it  is 
bl""!?  holder.  ^^^^'  because  it  is  a  royal  escheat.     But  for  felony 
of  him:  ofhcr-it  is  uot  SO,  for  there  the  Kini^  is  not  to  have  the 
j;;*;J."f,t;,^;;- escheat,  except  the  land  be  holden  of  him  :  and  yefc 
tit.  ffi,'  there  *  whcrc  the  land  is  not  holden  of  him,  the  King  is 
\^L^\xltnnn»m^^  ^^^^  t^^  1^"^  for  E  ycar  and  a  day  next  ensuing' 
ditm  ffi-ii5(Hiw.the  judgment  of  the  attainder,  with  a  liberty  to 
commit  all  manner  of  waste  all  that  year  in  houses, 
g-ardens,  ponds,  lands,  and  woods, 
j"  *«:'i«'<»t^         In  these  escheats  two  thin^  are  especially  to  be 
ai  Thp  (iKihiier  observed ;  the  one  is,  the  tenure  of  the  lands,  be- 
«fiheaitajndrr.causc  it  dirccteth  the  person  to  whom  the  escheat 
belon^eth,  namely,  the  lord  of  the  manor  of  whom 
the  land  is  holden.     S.  The  manner   of  such  at* 
tainder  which  draweth  with  it  the  escheat.     Con* 
cernine;*  the  tenure  of  lands,  it  is  to  be  understood, 
that  all  lands  are  holden  of  the  crown  either  me-* 
diately  or  immediately,  and  that  the  escheat  apper- 
taineth  to  the  immediate  lord,  and  not  to  the  me- 
diate.    The  reason  why  all  land  is  holden  of  the 
crown  immediately,  or  by  mesne  lords,  is  this : 
*  The  Con-         The  *Conqueror  got  by  right  of  conquest  all  the 
Sr/iTIfS^of'^t".-^^'^*^  of  the  realm  into  his  own  hands  in  demesne, 
realm  iiiio  im  taking  from  every  man  all  estate,  tenure,  property, 
wried  r^mJ*^*  ^ud  liberty  of  the  same,  except  religious  and  church 
and  ^trvif p«.    lands,  and  the  land  in  Kent ;  and  stiU  as  he  gave 
Tfrcfn  li^pUt    any  of  it  out  of  his  own  hand,  he  reserved  some  re- 
%iA  in»tuaif(i.|,i}}|,t}OYi  of  rents,  or  services,  or  both,  to  him  and 
to  his  heirs ;  which  reservation  is  that  which 
called  the  tenure  of  land. 
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In  which  reservation  he  had  four  institutions,  The rewrvaiioa 
^  ^xce^ding  politic  and  suitable   to  the  state  of  a'gjj.j."'^^''**" 
conqueror. 

First,  Seeing  iiis  people  to  be  part  Normans,  and  i.  Marringe  of 
part  Saxons,  the  Normans  he  brouj^ht  with  him,g""j^^J[^*J;jj. 
the  Saxons  he  found  here ;  he  bent  himself  to  con-servcp.  s.  Ho- 
join  them  by  marriages  in  amity,  and  for  tbat  pur- J^**^ ^"p J^^!* 
pose  ordained,  that  if  those  of  his  nobles,  knights,  ^Hsin. 
and  gentlemen,  to  whom  he  gave  great  rewards  of  J^"  conqni-ror 
lands,    should  die,  leading  their  heir  within  age, ««  ni*  rcAerva- 
a  male  within  twenty-one,  and  a  female  within  "*'"**^'*"'^"' 
fourteen   years,    and    unmarried,  then    the  King 
should  have  the  bestowing  of  such  heirs  in  marriage 
in  such  a  family,  and  to  such  persons  as  he  should 
think  meet ;  which  interest  of  marriage  went  still 
implied,  and  doth  at  this  da}^  in  every  tenure  called 
knight's  service. 

The  second    was,    to  the  end  that  his  people  Rewrvaiion 

should  still  be  conserved  in  warlike  exercises,  ;';^;„',tkf"p"*^ 
and  able  for  his  defence.  When  therefore  he  gave  horse  nf«r. 
any  good  portion  of  lands,  that  might  make  the;j;^;;;f^*'hill, 
party  of  abilities  or  strength,  he  withal  reserved »cif  when  the  T 
this  service,  that  that  party  and  his  heirs  having^^i"f^^°**"t 
such  lands,  should  keep  a  horse  of  service  con- 
tinually, and  serve  upon  him  himself  when  the 
ting  went  to  wars;  or  else,  having  impediment 
U)  excuse  Ms  own  person,  should  find  another  to 
serve  in  his  place :  which  service  of  horse  and  man 
is  a  part  of  that  tenure  called  knight's  service  at 
this  day. 

But  if  the  tenant  himself  he  an  infant,  the  king 
h  to  hold  this  land  himself  until  he  come  to  full 
a*e,  finding  him  meat,  drink,  apparel,  and  other 
necessaries,  and  finding  a  horse  and  a  man  with  the 
overplus,  to  serve  in  the  wars,  as  the  tenant  himself 
should  do  if  he  were  at  full  age. 

But  if  this  inheritance  descend  upon  a  woman 
that  cannot  serve  by  her  sex,  then  the  King  is  not 
to  have  the  lands,  she  being  of  fourteen  yeai*s  of 
age,  because  she  is  then  able  to  have  a  husband 
that  may  do  the  service  in  person. 
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of  Ibc   Con- 


•ei  vice  vnw, 
1.  liditiagc. 
a.  Fcalt>. 


4.  Imlituiion 


I 


institution  was, 
qurnir  waK,  of  laptl  tlic  Kin^  rosei'ved  a  vow  and  an  oath  to 
'*"*"'^:''f."-'»»»bind  the  part}- to  his  faith  and  loyalty:  that  vow 
was  called  homage,  the  oath  fealty.  Homage  is  to 
be  done  kneeling,  holding  his  hands  between  the 
knees  of  the  lord,  saying  in  the  French  tongue,  I 
become  your  man  of  life  and  limb,  and  of  earthly 
honour.  Fealty  is  to  take  an  oath  upon  a  book, 
that  he  will  i)e  a  faithful  tenant  to  the  King,  and  do 
his  service,  and  pay  liis  rents  according  to  his 
tenure. 

f  The  fourth  institution  was,  that  for  recognition 
ritiou'lfTh^^-'*^"*^^  ^^^^  King's  bounty  by  every  heir  succeeding  hi* 
KiiiK's  homK J, ancestor  in  those  knight's  service  binds,  the  King 

JI7o"'c  y^«''«^^'^"^*^  ^^^^  />r/mer  seUin  of  the  lands,  which  vs 
pr..(n  ofiiie    one  year's  profit  of  the  land;  and  until  tliis  be  paid. 
pdm«r\eina.    ^^'^^  King  IS  to  have  possession  of  the  land,  and 
then  to  restore  it  to  the  heir ;  which  continneth  at 
this  day  in  use,  and  is  the  very  cause  of  suing  livery, 
and  that  as  well  where  the  heir  hath  been  in  ward*, 
as  otherwise. 
Knisht'd  ser-       Thcse  beforc-mcntioned  be   the   rights   of   Uiev 
f  }c«5  in  capUe  Sstenurc,  called  kniy^hCs  service  in  capites  which  is  a^ 
Mnar«gis.  Te.much  to  say,  as  tenure  ae  persona  regis  ;  midcaputi 
*crpaMy^l!Zt^^^^"^  the  chiefest  part  of  the  person,  it  is  called 
to  pay  relief  at  tenure  in  capile,  or  in  chief.     And  it  is  also  to  1x5^ 
Ivrry'lirfr^  **^  Hotcd,  that  as  this  tenure  in  capite  by  knight's  ser-- 
which  was  one  vice  generally  was  a  great  safety  to  the  crown,  80-^ 
JbHands'i'o  '''^also  the  Conqucror  instituted  other  tenures  in  capite  , 
held  uUra  re-   neccssary  to  his  estate  ;  as  namely,  he  gave  divera 
lands  to  be  holden  of  him  by  some  special  service 

•*  Aid  money  to  make  the  King*8  eldest  son  a  knight,  or  to 
marry  his  cldost  daughter,  is  likewise  due  to  his  Majesty  from 
every  one  of  his  tenants  in  kniglit's  service,  that  hold  by  a 
whale  fee  208,  QDtl  tVo;n  every  tenant  in  tiocage,  if  his  land  be 
wovtli  twenty  pound  ptT  annutn,  208. 

f  Kficuage  was  likewise  due  unto  the  King  from  bis  tenant 
by  knigln's  service ;  when  his  Majesty  made  a  voyage  royal  to 
war  against  another  nation,  thosu  of  his  tenants  that  did  not 
attend  him  there  for  forty  days  with  hnrse  and  furniture  fit  for, 
service,  were  to  he  assessed  in  a  certain  sum  by  act  of  parliament, 
to  be  paid  unto  his  Majesty;  which  assessment  is  called 
escuage.  .ru^^    'i    ^ 


^m 


priu. 
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about  bis  person,  or  by  bearing  some  special  oflSce 
in  bis  house,  or  in  the  field,  which  have  kni^^ht's 
service  and  more  in  them,  and    these    be   called 
tenures  by  grand  seijeanty.    Also  he  provided  upon  Grand  «er^ 
the  first  gift  of  lands  to  have  revenues  by  continual  Jp^J'^'^- 
Bervice  of  ploughing  his  land,  repairing  his  houses, jraoty. 
^rks,  pales,  castles,  and  the  like.    And  sometimes 
to  a  yearly  provision  of  gloves,  spurs,  hawks,  hoi-ses, 
hounds,  and  the  like ;  which  kind  of  reservations 
are  called  also  tenures  in  chief,  or  in  cnpite  of  the 
King,  but  they  are  not  by  knight's  service,  because 
they  required  no  pei'sonal  service,  but  such  things 
as  the  tenant  may  hire  another  to  do,  or  j>rovide  for 
his  money.     And  this  tenure  is  called  a  tenure  by  The  imtituiion 
socaife    in   canite,   the  word   soca  sicniifyinff  the*''^'*''*^'*^** '" 
plough;  howbeit  in  this  latter  time,  the  service  of u  is  now  mmtd 
ploughing  the  land,  and  of  harvest  works,  is  turned'"^"  monej- 
into  money-rent,  for  that  the   Kings  do  not  keep 
their  demesne  in  their  own   hands,  as  they  were 
wont  to  do ;  yet  what  lands  were  tie  antiquo  domi- 
nio  cororitf,  it  well  appearetli  in  the  records  of  the 
exchequer  called  the  book  of  Doomsday.     And  the 
tenants  in  ancient  demesne  have  many  immunities 
and  privileges  at  this  day,  that  in  ancient  times  were 
granted  unto  those  tenants  by  tlie  crown ;  the  par- 
ticulars whereof  are  too  long  to  set  down. 

These  tenures  in  capitc,  as  well  that  by  socage^  as 

the  others  by  knight's  service,  have  this  property ; 

t^at  the  tenants  cannot  alien  their  lands  without 

licence  of  the  King;  if  they  do,  the  King  is  to  have 

4  fine  for  the  contempt,  and  may  seize  the  land,  and 

'"etain  it  until  the  fine  be  paid.     And  the  reason  is, 

•^ticause  the  King  would  have  a  liberty  in  the  choice 

^^  his  tenant,  so  that  no  man   should  presume  to 

^Jiterinto  tliose  lands,  and  hold  them,  for  which  the 

^ng  was  to  have  those  special  services  done  him, 

.*^tthout  the  King's  leave ;  this  licence  and  fine,  as 

*^  is  now  digested,  is  easy  and  of  course. 

There  is  an  office  called  the  office  of  alienation.  Office  or  au*. 
^'here  any  man  may  have  a  licence  at  a  reasonable  J^,*'^)JJ;^^^f^„_ 
"'Hte,  that  if?,  at  the  third  part  of  one  year's  value  of«naiioo  \t  the 
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third  port  of  the  land  moderately  rated.  A  tenant  m  capitt  by 
>rVf7hVinna  linight's  setvice  or  grand  serjeanty,  was  restrained 
■  BiDderateiy     by  ancicnt  statute,   that  he  should   not  give  nor 

alien  away  more  of  his  lands,  than  that  with  the 

rest  he  mif^ht  be  able  to  do  the  service  due  to  the 

King ;  and  this  is  now  out  of  use. 

And  to  this  tenure  liy  knight's  service  in  chief 

was  incident,  that  the  King  should  have  a  certain 
y^^'in  cajfitr    g^^  of  monev  called  aid,  due,  to  lie  ratably  levied 

ynid  il  to  iJiBke  i,       •  •  i  i    '         ii     • 

'iiie  Kind's  amongst  all  those  tenants  proportioTiahly  to  their 
I^n^M!t'"'or"o  ^^"^^^^  ^^  make  his  eldest  son  a  knight,  or  to  marry 
iMuriyijvM-itiCTthis  eldest  daughter. 

T^utarVv ,,»-     A"^  i<^  is  to  be  noted,  that  all  those  that  hold 

\viHcapitc.  lands  by  the  tenure  of  socage  in  capitc,  although 

not  by  knight's  service,  cannot  alien  witliout  iicencet 

and  they  are  to  sue  liveiy,  and  pay  primer  seisin^ 

but  not  to  be  in  ward  for  body  or  land. 

By  example  and  resemblance  of  the  King's  policy 
in  these  institutions  of  tenures,  the  great  men  and 
Manors  crcar«rd gentlemen  of  this  realm  did  the  like  so  near  as  they 
lmimrmn"nf1hJ could  ;  as  for  cxaniple,  when  the  King  had  given  to 
.jcinjjinthc  lo- auv  of  them  two  thousand  acres  of  land,  this  part)' 
utires.   J  „„f.purposmg  m  this  place  to  make  a  dwelling,  or,  a* 
,«crMhc  WOI-.1  the  old  word  is,  his  mansion-house,  or  his   manor" 
Kiii|ch('»  icr.    house,  did  devise  how  he  might  make  his  land 
♦ice tenure       comnlctc  habitation  to  supnlv  him  with  all  manner 

r«erv«'H  to  _      *  .  ,    r-  .  i  i  i       • 

eoijimou  per-  of  neccssanes ;  and  tor  that  purpose,  he  would  giv^ 
•**"*•  of  the  uttermost  parts  of  those  two  thousand  acre? 

100  or  200  acres,  or  more  or  less, as  he  should  thinli 
meet,  to  one  of  his  most  trusty  servants,  with  som^ 
reservation  of  rent,  to  find  a  horse  for  the  wars,  aTi< 
go  with  him  when  he  went  with  the  King  to  i\v3 
Rriipf  is  51.  (0  wars,  adding  vow  of  homage,  and  the  oath  of  *fealty 
wai'dship,  mamage,  and  relief.  This  relief  is  to  pay* 
five  jiound  for  every  knight's  fee,  or  after  that  rate 
for  more  or  less  at  the  entrance  of  every  heir;  which 
tenant  so  created,  and  placed,  was  and  is  to  this 
day  called  a  tenant  by  knight's  service,  and  not  by 

•  Knifjhfs  service  tenure  crentet!  by  die  lord,  is  not  a  tenure 
by  knight's  service  of  the  person  of  the  lord,  but  of  his  nmnor. 
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own  person,  but  of  his  manors ;  of  these  he 
tiiight  make  as  many  as  he  would.     Then  this  loixl  Socnge  letmrc 
Would  provide  that  the  land  which  he  was  to  keep  J^J^'**  ^^  "** 
for  his  own  use  should  be  plouj^jhed,  and  his  harvest 
feroug;ht  home,  his  house  repaired,  his  park  paled, 
md  the  like :  and  for  that  end  he  would  give  some 
Besser  parcels  to  sundry  others,  of  twenty,  tliirty, 
forty,  or  fifty  acres :  reserving"  the  service  of  plough- 
fog  a  certain  quantity,  or  so  many  days  of  his  land, 
and  certain  harvest  works  or  days  in  the  harvest  to 
labour,  or  to  repair  the  house,  park-pale,  or  other- 
wise, or  to  give  him  for  his  provision,  capons,  hens, 
pepper,  cummin,  roses,  gilliflowers,  spurs,  gloves, 
or  the  like :  or  to  pay  to  him  a  certain  rent,  and  to 
be  sworn  to  be  his  faithful  tenant,  which  tenure  was 
called  a  socage  tenure,  and  is  so  to  this  day ;  how- 
beit  most  of  the  ploughing  and  harvest  service  ai« 
turned  into  money  rents. 

*  The  tenants  in  socage  at  the  death  of  everyRpiirfoftcnnnt 
tenant  were  to  pay  relief,  which  was  not  as  knight's  ^"^7wn\*lll!d 
service  is,  five  pound  a  knight's  fee :  but  it  was,  and "•>  wardship, or 
so  is  still,  one  year's  rent  of  the  land ;  and  no  ward-^;„''S;/;;f,;;jf 
ship  or  other  profit  to  the  lord.  The  remainder  of  the  leniuit. 
the  two  thousand 'acres  he  kept  to  himself,  which  he 
used  to  manure  by  his  bondmen,  and  ajjpointed 
them  at  the  courts  of  his  manor  how  they  should  hold 
%  making  an  entry  of  it  into  the  roll  of  the  remem- 
brances of  the  acts  of  his  court,  yet  still  in  the  lord's 
power  to  take  it  away ;  and  therefore  they  were 
called  tenants  at  will,  by  copy  of  court-roll ;  being  vincnap«  or  t«w 
in  truth  bondmen  at  the  beginning:  but  having  olv  ;;;;^t^-'j;7y  °?  j 
tained  freedom  of  their  persons,  and  gained  a  custom 
fcj  use  of  occupying  their  lands,  they  now  are  called 
copy-holders,  and  are  so  privileged  that  the  lord 
^'annot  put  them  out,  and  all  through  custom. 
Some  copyholders  are  for  lives,  one,  two,  or  three 
successively ;  and  some  inheritances  from  heir  to 
'*eir  by  custom ;  and  custom  ruleth  these  estates 

♦  fiW  money  and  escuage  money  Ig  likewise  due  unto  the 
»ordi  of  tljeit  tenants. 
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wholly,  both   for  widows  estates,  fines,  herriots. 
forfeitures,  and  all  other  things. 
Cour<  baron,        ManoFS  being  in  this  sort  made  at  the  first,  reason 
wuh  ihc  ..»e  of  ^gg  jhat  the  lord  of  the  manor  should  hold  a  court, 
which  is  no  more  than  to  assemble  his  tenants  to- 
gether at  a  time  by  him  to  be  appointed ;  in  which 
court  be  was  to  be  informed  by  oath  of  his  tenants, 
of  all  such  duties,  rents,  reliefs,  wardships,  copy- 
holds, or  the  hke,  that  had  happened  unto  him ; 
which  information  is  called  a  presentment,  and  then 
his  bailiff  was  to  seise  and  distrain  for  those  duties  if 
they  were  denied  or  witliholden,  which  is  called  a 
court  baron :  and  herein  a  man  may  sue  for  any 
debt  or  trespass  under  forty  shillings  value,  and  the 
freeholders  are  to  judge  of  the  cause  upon  proof 
Koit  to  tiir court  produced  upoH  botli  sides.     And  therefore  the  free- 
J^^* '^^I J j"[^; holders  of  these  manors,  as  nicident  to  their  tenures, 
mTrcoriJicfree-do  hold  by  suit  of  court,  which  is  to  come  to  the 
bolder^,  court,  and  there  to  judge  between  party  and  party 

in  those  petty  actions ;  and  also  to  inform  the  loii 
of  duties,  rents,  and  services  unpaid  to  him  from  his 
tenants.  By  tliis  course  it  is  discerned  who  be  the 
lords  of  lands,  such  as  if  the  tenants  die  without 
heir,  or  be  attainted  of  felony  or  treason,  shall  have 
the  land  by  escheat. 
WRaf  atrnifi-  Now  concerning  what  attainders  shall  give  the 
J^'yj;^^,;^^^;'' escheat  to  the  lord;  it  is  to  be  noted,  that  it  must 
ii»  Lord.  Ai- either  be  by  judgment  of  death  given  in  some  court 
jjji|jj^"„',_'"^^  of  record  against  the  felon  found  guilty  by  verdict. 
By  werdict  or  or  confession  of  the  felony,  or  it  must  be  by  out- 

give  the  landft  The  outlawT}'  gTowcth  iu  this  ?ort ;  a  man  is 
Ofaiiattaiodrr  indicted  for  fclony,  being  not  in  hold,  so  as  he  can- 
by  outiuwfjf.  not  be  brought  in  jierson  to  appear  and  to  be 
tried,  insomuch  that  process  of  capias  is  therefore 
awarded  to  the  sheriff,  who  not  finding  him,  re- 
tumeth,  von  est  inventus  in  balitva  mea;  ai 
thereupon  another  capias  is  awanled  to  the  shi 
riff;  who  likewise  not  finding  him  maketh  th( 
same  return:  then  a  writ  called  an  exigent  is  di- 
rected to  the  sheriff,  commanding  him  to  proci 
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litn  in  his  county-court  five  several  court  days,  to 
Jdeld  his  body;  which  if  the  sheriff  do,  and  the 
>arty  yield  not  his  body,  he  is  said,  by  the  default, 
lo  Ije  outlawed,  the  coronere  there  adjudging*  him 
outlawed,  and  tlie  sheriflf  making  the  return  of  the 
jroclamations,  and  of  the  judgment  of  the  coroners 
ipon  the  backside  of  the  wi'it.  This  is  an  attainder 
[)f  felony,  whereupon  the  offender  df»lh  foifeit  his 
nds  by  an  escheat  to  the  lord  of  whom  they  are 
lolden. 

But  note,  that  a  man  found  guilty  of  felony  by  Prayer  of  tk« 
verdict  or  confession,  and  praying  his  clergy,  and^!!^%, 
thereupon  reading  as  a  clerk,  and  so  burnt  in  th^l 
)iand  and  discharged,  is  not  attainted ;  because  he 
by  his  clergy  preventeth  the  judgment  of  death,  an^ 
is  called  a  clerk  convict,  who  loseth  not  his  lands, 
but  all  his  goods,  chattels,  leases,  and  debts. 

So  a  man  indicted,  that  will  not  ansv/er  nor  put  He  that  sund- 
himself  upon  trial,  although  he  be  by  this  to  have  J^^^;;; J'*,^^;;^^ 
judgment  of  pressing  to  death,  yet  he  doth  forfeit  noexcei»tf«rtfea- 
lands,  but  goods,  chattels,  leases,  and  debts,  ex-**"* 
cept  his  offence  be  treason,  and  then  he  forfeiteth 
his  lands  to  the  crown. 

So  a  man  that  killeth  himself  shall  not  lose  his  He  that  kiiietir 
lands,  but  his  goods,  chattels,  leases,  and  debts.  J;™^},*^  J"J;  ^j^ 
So  of  those  that  kill  others  in  their  own  defence,  or  chattels, 
by  misfortune. 

A  man  that  being  pursued  for  felony,  and  flieth  flying  for  fe- 
for  it,  loses  his  goods  for  his  flying,  although  helu're^of  g*I,odB* ' 
return  and  is  tried,  and  found  not  guilty  of  the 
lact. 

So  a  man  indicted  of  felony,  if  he  yield  not  his  lie  tha«  yield* 
body  to  the  sherift'  until  after  the  exigent  of  procla-';^,*'^^';^^"^^,. 
mation  is  awarded  against  him,  this  man  doth  forfeit  *c*-nt  fi»r  Wuoyv  i 
all  liis  goods  for  his  long  stay,  although  he  be  not gld!'"""'*   ' 
fcund  guilty  of  the  felony ;  but  none  is  attainted  to  *, 

^  his  lands,  but  only  sucli  as  have  judgments  of 
«eath  by  trial  upon  verdict,  or  their  own  confession,  i 

^that  they  be  by  judgment  of  the  coroners  out-  • 

'^Wed,  as  before. 


Lands  entailed  Bcsides  the  Gscheats  of  lands  to  the  lords  of  WhortfJ 
KLg^rireJthey  be  holdcn,  for  lack  of  heii-s,  and  by  attainder 
•*"'-  for  felony,  which  only  do  hold  place  in  fee-simpleji 

lands,  there  are  also  forfeiture  of  lands  to  the  crouiu 
Slat,  as  H.  8.  by  attainder  of  treason ;  as  namely,  if  one  that  hatbr 

entailed  lands  commit  treason,  he  forfeiteth  the  pro-j 

fits  of  the  lands  for  his  life  to  the  crown,  but  nol< 

to  the  lord. 
Tenant  for  life     And  if  a  man  having:  an  estate  for  life  of  hiraself«i 
Ir^^^on  n^fr.  or  of  another,  commit  treason  or  felony,  the  whole 
lony^iheresbau  estate  is  forfeited  to  the  crown,  but  no  escheat  to 

fcenocsclieat  to .,       »       , 

iticiord.         the  lord. 

But  a  copy-hold,  for  fee-simple,  or  for  life,  is  for- 
feited to  the  lord,  and  not  to  the  crown ;  and  if  it? 
be  entailed,  the  lord  is  to  have  it  during  the  life  oft 
the  offender  only,  and  then  his  heir  is  to  have  it, 

The  custom  of  Kent  is,  that  Gavelkind  land  ij 
not  f&rfeitable  nor  esclieatabte  for  felony :  for  they 
have  an  old  sayino;;  The  father  to  the  bough,  andj 
the  son  to  tlie  plough.  ^ 

The  wife losedi  If  the  husband  was  attainted,  the  wife  was  to( 
viihsianding  losc  her  thirds  in  cases  of  felony  and  treason,  but  yefci 
*^^  -^"ti^^f '"'she  is  no  offender;  but  at  this  day  it  is  holden  hy{ 
felony.  Statute  law,  that  she  losetli  them  not  for  the  hus- 

band's felony-  Tlie  relation  of  these  forfeits  are  these  i^ 
Aitaiuder  in  1.  That  mcn  attainted  of  felony  or  treason,  by; 
JonTv  verdict ^'^^^^^^  or  confcssion,  do  forfeit  all  the  lands  theyj 
coDfe^sioD.  or' had  at  the  time  of  their  oHence  committed;  and 
feTtS  all  th^Jy  tbe  King  or  the  lord,  whosoever  of  them  hath  th6t 
had  from  tiio  esclicat  or  foifciturc,  shall  come  in  and  avoid  all, 
fenc/comt  " 'leases,  statutes,  or  conveyances  done  by  the  offen-* 
Biit«d.  der,  at  any  time  since  the  offence  done.     And  so  ia 

the  law  clear  also,  if  a  man  be  attainted  for  trea- 
ApdsoitisapoDson  by  outlawry:  but  upon  attainder  of  felony  by* 
"ikwJ"t''o"'  outlawry,  it  hath  been  much  doubted  by  the  law^ 
ibrrwHe  u  is  tobooks,  whether  the  lord's  title  by  escheat  shall  relata 
wdic^  cln'rlZback  to  the  time  of  tlie  offence  done,  or  only  to  the^ 
ftioo,  and  Mi-  date  of  tcstc  of  the  writ  of  exigent  for  proclama^ 
tiJi7'r«.^(ioci  tion,  whereupon  he  is  outlawed :  howbeit  at  tlii% 
for  the  f(.rfe(-day  it  is  ruk'd,  that  it  shall  reach  back  to  the.tim«( 
wd*cbaS.  *  of  the  fact ;  but  for  goods,  chattels,  and  debts,  th^ 
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ng's  dtle  shall  look  no  further  back  than  to  those 
j^oods,  the  party  attainted  by  verdict  or^^onfession 
had  at  the  time  of  the  verdict  and  confession  given 
or  made,  and  in  outlawries  at  the  time  of  the  ex- 
igent, as  well  in  treasons  as  felonies :   wherein  it  is 
■to  be  observed,  that  upon  the  party's  first  apprehen- 
;iion,  the  king's  officers  are  to  seize  all  the  goods  andxbf  Kinp'*  or- 
chattels,   and  preserve  tliem  together,  dispending  J'^.^J^J?^  *^^^^ 
(Only  so  much  out  of  them,  as  is  fit  for  the  susten-and  chaiteu. 
rtation  of  the  person  in  prison,  m  ithout  any  wasting, 
or  disposing  of  them  until  conviction ;  and  then  the 
property  of  them  is  in  the  crown,  and  not  before. 

It  is  also  to  be  noted,  that  persons  attainted  for  a  person  af- 
felony  or  treason  Iiave  no  capacity  in  them  to  take,  '^J^chitr^but 
obtain,  or  purchase,  save  only  to  the  use  of  the  king,  ii  stinii  be  to 
until  the  party  be  pardoned   Yet  the  party  getteth  !^;;;J^';jJ*j,"^ 
•  not  back  his  lands  or  goods  without  a  s[)ecial  patent ««  restiiuiioo  . 
of  restitution,  which  cannot  restore  the  blood  with-  o"i^i"'t'orpar- 
out  an  act  of  pm'liament.     So  if  a  man  have  a  son,i'a">f"f;  but 
and  then  is  attainted  of  felony  or  treason,  and  par- JiJ^h  n'man^^o 
doned,  and  purchaseth  lands,  and  then  hath  issue  pur<"t'a*<'»  ^ud 
another  son,  and  dieth ;  the  son  he  had  before  he  had  ^«tici»  after 
bis  pardon,  although  he  be  liis  eldest  son,  and  the*'^'*"  '"''*'['*    , 

1  ,  i/»  .        .  i-iT       1     ,,  those  lands, 

patent  have  the  words  of  restitution  to  his  lands,  shall 

not  inherit,  but  his  second  son  shall  inherit  them,  t 

and  not  the  first ;  because  the  blood  is  corrupted  by 

the  attainder,    and  cannot  be  restored  by  patent 

alone,  but  by  act  of  parliament.     And  if  a  man 

liave  two  sons,  and  the  eldest  is  attainted  in  the  life 

of  his  father,  and  dieth  without  issue,  the  father 

h?ing,    the  second  son  shall  inherit  the    father*s 

lands ;  but  if  the  eldest  son  have  any  issue,  though 

^t  die  in  the  life  of  his  father,  then  neither  the 

second  son,  nor  the  issue  of  the  eldest,  shall  inheiit 

'he  father's  lands,  but  the  lather  shall  there  be  ac- 

<^ounted  to  die  without  lieir ;  and  the  land  shall 

Escheat,  whether  the  eldest  son  have  issue  or  not, 

^terwards  or  before,  though  he  be  pardoned  after 

^he  death  of  his  father. 

Property  of  lands  by  conveyauce  is  first  property  of 

land  by  coo* 


distributed 
fee-simple. 

These  estates  ai'e  created  by  word,  by  writing,  o 


1 


1.  fittatn  in 

fee.    «.  la  mil.  i  „  ^^^ j 

3.Fnriife.      "7  record. 
_4.Furjears.        1.     For  estates  of  years,    which  are  commonly 
called  leases  for  yeai*s,  they  are  thus  made :  where 
the  owner  of  the  land  agrecth  with  tlie  other  by 
woi'd  of  mouth,  that  the  other  shall  have,  hold,  and 
enjoy  the  land,  to  take  the  profits  thereof  for  a  time 
certain  of  years,  months,  weeks,  or  days,  agi'eed 
between  them  ;  and  this  is  called  a  lease  parole ; 
such  a  lease  may  be  made  by  writing  poll,  or  in- 
dented of  demise,  giant,  and  to  farm  let,  and  so 
also  by  fine  of  record ;  but  whether  any  rent  be 
+  Lease*  for    reserved  or  no,  it  is  not  material.   Unto  these  f  leases 
UTthllxecti!*  there  may  be  annexed  such  exceptions,  conditions, 
Jj'^''*"'* ""**'* and  covenants,  as  the  parties  can  agree  on.    They  - 
are  called  chattels  real,  and  are  not  inheritable  by 
the  heirs,  but  go tothe  executors,  and  administrators, 
and  be  saleable  for  debts  in  the  life  of  the  owner, 
or  in  the  executors  or  administrators  hands  by  writ* 
of  execution  upon  statutes,   recognisances,  judg- 
Lease&aretobements  of  debts  or  damages.     They  be  also  forfeit- 
Ja'n5pr,***'^"'"able  to  the  crown  by  outlawTV,  by  attainder  for 
1.  itj  treason,  trcason,  fclony,  or  premunire,  killing  himself^  flying 
Prtmnnnk  4.ft>r  felony,  although  not  guilty  of  the  fact,  standing 
Bvit-Hireiiim-out,  or  refusing  to  be  tried  by  the  county,  by  con- 
inp.'  6.stanii-viction  of   felony,    by  verdict  witliout  judgment, 
ingmit,  ftc.  1.  petty  larceny,  or  going  beyond  the  sea  without  li- 
s,  PeKv  Lar-cence. 
ceny.  9.  Gfling     Thcsc  afc  forfeitable  to  the  crown,  in  like  manner 

Demand  ihe  §e;i        t  «  ,        •  .  ^ 

wKbout  li-  as  leases  for  years;  namely,  mtei*est  gotten  in  other 
r  o"  star'sra-  1^^^'s  lands  by  extending  for  debt  upon  judgment  in 
pie,  mcrciiant,  any  court  of  record,  statute  merchant,  statute  staple, 
wa*rdSlpof  recognisances;  which  being  uj)on  s-tatutes,  are 
body  and  lands  called  tenants  by  statute  merchant,  or  staple,  the 
aid forfdmbie. 0*^^'*  tenants  by  elegit j  and  by  wardship  of  body 
and  lands  \  for  all  these  are  called  chattels  real,  and 
go  to  the  executors  and  administrators,  and  not  to 
the  heirs ;  and  are  saleable  and  forfeitable  as  leases 
for  years  are. 
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S«  Leases  for  lives  are  also  called  freeholds :  they  Leaw  for  life 
may  also  be  made  by  word  or  writing'.   There  must  Jj^'J^/'"^'^^''' 
he  livery  and  seisin  given  at  tlie  making  of  the  lease 
by  him,  whom  we  call  the  lessor;  who  conieth  to 
the  door,  backside,  or  garden,  if  it  be  a  house,  if 
not,  then  to  some  part  of  the  laud,  and  there  he 
expresseth,  that  he  doth  grant  unto  the  taker,  called 
the  lessee,  for  term  of  his  life;  and  in  seisin  there- 
of, he  delivereth  to  him  a  turf,  twig,  or  ring  of  the 
door :  and  if  the  lease  be  by  writing,  then  commonly  indorsement  of 
there  is  a  note  written  on  the  backside  of  the  lease,  ^'""^^  ''"^^ 
with  the  names  of  those  witnesses  who  w  ere  present 
at  the  time  of  the  liverv  of  seisin  made.   This  estate  Lease  for  life 
is  not  saleable  by  the  slierifl^  for  debt,  but  the  laud  b;\h"  sEerll? 
is  to  be  extended  for  a  yearly  vahie,  to  satisfy  the  for  dei>f,  hot 
debt.     It  is  not  forfeita'hle  by  outlawry,  except  in  JJud,  ^vlhlc? 
cases   of  felony,  nor  by  any   of  the   means   be- 
fore mentioned,  of  leases  for  years ;  saving  in  an 
attainder  for  felony,  treason,  premunire,  and  then 
only  to  the  crown,  and  not  to  the  lords  by  escheat. 

And  though  a  nobleman  or  oti.er  have  liberty  by  a  mnn  that 
chai'ter,  to  have  all  felons  goods ;  yet  a  tenant  hold-  Jlj";  *,""re^ '""* 
ing  for  term  of  hfe,  behig  attainted  of  felony,  doth  shaii  not  have 
forfeit  unto  tlie  king,  and  not  to  this  nobleman.      }^serf«lr'iif«i'J 

If  a  man  have  an  estate  in  lands  for  another  be  attainied.4^ 
man's  bfe,  and  dieth;  this  land  cannot  go  to  his 
lieir,  nor  to  his  executors,  but  to  the  party  that  first 
entreth ;  and  he  is  called  an  occupant ;  as  before  Occupant, 
bth  been  declared. 

A  lease  for  years  or  for  life  may  be  made  also  by 
fine  of  record,  Qr  bargain  and  sale,  or  cqvenanti  to 
stand  seised  upon  good  considerations  of  marriage, 
or  blood;  the  reasons  whereof  are  hereafter  ex- 
liressed.  .  li  ;  .1 

3.  Entails  of  lands  are  created  by  a  gift,  withofestajeifiils,^ 
livery  and  seisin  to  a  man,  and  to  the  lieirs  of  i?is  ^^''el'ul  may 
body;  this  word,  body,  making  the  entail,  may  bebeHwiii^ 
ilenionstrated  and  restrained  to  the  males  or  females, 
heb"s  of  their  two  bodies,  or  of  the  body  of  either 
of  them,  or  of  the  body  of  the  grandfather  or 
father. 

VOL.  IV.  I 


lltal  priNitrd 
r  thereof. 


1 14  U»e  of  the  Lcnv, 

By  K\\e  «iat.  of  Entails  of  lands  began  by  a  statute  made  in 
In  Ed'.  rsTme.Ed.  I.'s  time,  by  whidi  also  they  are  so  much 
esiatn  in  luii  strengthened,  as  that  the  tenant  in  tail  could  not 
itrengibcned,  put  away  the  land  from  the  heir  by  any  aet  of  con- 
that  ibey  were  yeyajjpg  ^j.  attainder',  nor  let  it,  nor  incumber  it, 

not  forFellabl**  i  »  .  ,'r 

byanyauaiii-   longCr  than   hlS  0\V «  llfc. 

t7co^vnwZT  ^^^  ^^^  inconvenience  thereof  was  great,  for  by 
that  means  the  land  being  so  sure  tied  upon  the 
heir  as  that  his  father  could  not  put  it  from  him,  it 
made  the  son  to  be  disobedient,  negligent,  and 
wasteful,  often  marrying  without  the  father's  con- 
sent, and  to  grow  insolent  in  vice,  knowing  that 
there  could  be  no  check  of  disinheriting  him.  It 
also  made  the  owners  of  the  land  less  fearful  to 
commit  murders,  felonies,  treasons,  and  manslaugh- 
ters ;  Ibr  that  they  knew  none  of  these  acts  could 
hui-t  the  heir  of  his  inheritance.  It  hindred  men 
that  had  entailed  lands,  that  they  could  not  make 
the  best  of  their  lands  by  fine  and  improvement,  for 
that  none,  upon  so  uncertain  an  estate  as  for  term 
of  his  own  life,  would  give  him  a  fine  of  any  value, 
nor  lay  any  great  stock  upon  the  land,  that  might 
yield  rent  improved. 
The  prejiiciirc  Lastly,  thosc  cntails  did  defraud  the  crown,  and 
ct-Iv"'dTh"r£i>V. "™^"J'  subjects  of  their  debts;  for  that  the  land  was 
not  liable  longer  than  in  his  own  life-time;  which 
caused  that  the  King  could  not  safely  commit 
any  office  of  account  to  such  whose  lands  were 
entailed,  nor  other  men  trust  them  with  loan  of 
money. 
The  Btat.  4  H.  These  inconveniencies  were  all  remedied  by  acts 
v!ii*"or!f r"'^^  parliament;  as  namely,  by  acts  of  parliament 
rMatestaiiby  later  than  the  act  of  entails,  made  4  II.  VII.  32 
"*^"  H.  VIII.  a  tenant  in  tail  may  disinherit  his  son  bj 

a  fine  with  praclamation,  and  may  by  that  means 
also  make  it  subject  to  his  debts  and  sales. 

By  a  statute  made  26  H.  VIII.  a  tenant  in  t«il 
doth  forfeit  his  lands  for  treason ;  and  by  another 
act  of  parliament,  32  IL  VIII.  he  may  make  leases 
good  against  his  heir  for  one  and  twenty  years,  or 
three  lives ;  so  that  it  be  not  of  his  chief  houaety 
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lands,  or  demesne,  or  any  lease  in  reversion,  nor 

less  rent  reserved  than  the  tenants  have  paid  most 

part  of  one  and  twenty  years  before,  nor  have  any 

manner  of  discharge  for  doingf  wastes  and  spoils : 

by  a  statute  made  33  H.  A^lil.  tenants  of  entailed  s^  h.  viir. 

lands  are  liable  to  the  Kine;''s  debts  by  extent ;  and  Knuiihtwoivri- 

by  statutes  made  13  and  39  KHz.  they  are  saleable ''ffg«;  i-  Nnc 

^        ,,  ,.  4.    r        r.'         iC  ft) rfei table  for 

for  the  arrearages  upon  his  account  tor  his  omce;  felony.  2.  Ndc 
60  that  now  it  resteth,  that  entailed  lands  have  two^*J«««*a'''«/"'" 
privileges  only,  which  be  these :  First,  not  to  be  ^^ny  after  hi**^ 
forfeited  for  felonies.  Secondly,  not  to  be  ^>^<^ended^«ath^:p^mYbo, 
for  debts  after  the  party's  death,  except  the  entails  his  wxi  heir. 
be  cut  oif  by  fine  and  recovery.  J^^?"^"'  *!'!''" 

.      .    -^  1        ,  .  feit  hda  estate, 

But  it  is  to  be  noted,  that  since  these  notable  and  the  next 
statutes,  and  remedies  jjrovided  by  statutes,  to  dock  of  ^"""p^tu.' 
entails,  there  is  started  up  a  devise  called  perpe-  ity,  which  ii  ai- 
tuity,  which  is  an  entail  with  an  addition  of  a  pro-'^/diMrn'.Thi^e 
viso  conditional,  tied  to  his  estate,  not  to  put  away  pcrpemiites 
the  land  from  his  next  heir;  and  if  he  do,  to  forfeit ^i°"hc  form«" 
his  own  estate.    Which  perpetuities,  if  they  should  ^t^nvenien- 
stand,  would  bring  in  all  the  former  inconvenienciestajL 
subject  to  entails,  that  were  cut  off  by  the  former 
mentioned  statutes,  and  far  greater ;  for  by  the  per- 
petuity, if  he  that  is  in  possession  start  away  never 
so  little,  as  in  making  a  lease,  or  selling  a  little 
quillet,  forgetting  after  two  or  three  descents,  as 
often  they  do,  how  they  are  tied ;  the  next  heir 
must  enter,  who  peradventure  is  his  son,  his  brother, 
uncle,  or  kinsman :  and  this  raiseth  unkind  suits, The  iiicon»tf. 
fsetting  all  the  kindred  at  jars,  some  taking  oneJ51o^'"° 
part,  some  another,  and  the  principal  parties  wast-*uitie«- 
ing  their  time  and  money  in  suits  of  law ;  so  that  in 
the  end  they  are  lx)th  constrained  by  necessity  to 
join  in  a  sale  of  the  land,  or  a  great  part  of  it,  to 
pay   their   debts,  occasioned  through    their  suits. 
And  if  the  chief  of  the  family,  for  any  good  purpose 
of  well  seating  himself,  by  selling  that  which  lieth 
far  off,  to  buy  that  which  is  near,  or  for  the  ad- 
yancement  of  his  daughters  or  younger  sons,  should 
have  reasonable  cause  to  sell,  this  perpetuity,  if  it 
should  hold  good,  restraineth  him.    And  more  than 
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that,  where  many  ai'e  owners  of  inheritance  of  land 
not  entailed,  may,  during  the  minority  of  his  eldest 
son,  appoint  the  profits  to  j^o  to  the  advancement  ol 
the  younger  sons  and  daughters,  and  pay  debts ;  but 
by  entails  and  perpetuities,  the  owners  of  these  lands 
cannot  do  it,  but  tliey  must  suffer  the  whole  to  de- 
scend  to  the  eldest  son,  and  so  to  come  to  the  crown 
by  wardship  all  the  time  of  his  infancy. 

Wherefore,  seeing  the  dangerous  times  and  un- 
to wardly  heirs,  they  might  prevent  those  mischiefs 
of  undoing  their  houses,  by  conveying  the  land  from 
such  heirs,  if  they  were  not  tied  to  the  stake  by  those 
perpetuities,  and  restrained  from  forfeiting  to  the 
crown,  and  disitosing  it  to  tlieir  own,  or  to  their 
childrens  good ;  tlicrefore  it  is  worthy  of  considera- 
tion, whether  it  be  better  for  tlie  subject  and  sov^ 
reign  to  have  the  lands  secured  to  mens  names  and 
bloods  by  perpetuities,  with  all  the  iiiconveniencie.* 
above-mentioned,  or  to  be  in  hazard  of  undoing  his 
house  by  unthrilly  jjosterity. 

4.  The  last  and  greatest  estate  of  lands  is  fee^ 
simfile,  and  beyond  this  there  is  none  of  the  former 
for  lives,  years,  or  entails ;  but  beyond  them  is  fee- 
si  uii)le.     l'\)r  it  is  the  greatest,  last,  and  uttermost 
degree  of  estates  in  land  ;  therefore  he  that  maketh 
a  lease  for  life,  or  a  gift  in  tail,  may  appoint  a  re- 
mainder wljen  he  maketh  another  for  life  or  in  taik 
or  to  a  third  in  fee-simple ;  but  after  a  fee-simple  he 
can  limit  no  other  estate.  And  if  a  man  do  not  dis- 
p(jse  of  the  fee-simple  by  way  of  remainder,  when 
he  maketh  the  gift  in  tail,  or  for  lives,  then  the  fee- 
simple  resteth  in  himself  as  a  reversion.     The  dif- 
tl-ience  between  a  reversion  and  a  remainder  is  this, 
'i'he  remainder  is  always  a  succeeding  estate,  ap- 
pointed upiMi  the  gifts  of  a  precedent  estate  at  the 
time  when  the  precedent  is  appointed.  But  the  re- 
version is  an  estate  left  in  the  giver,  after  a  parti- 
cular  estate  made  by  him  for  years,  life,  or  entail. 
Where  the  remainder  is  made  with  the  particular 
estates,  then  it  must  be  done  by  deeds  in  writing,  with 
livery  and  seisin,  and  cannot  be  by  words ;  and  if  the 
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«}ver  will  dispose  of  the  reversion  after  it  remaiu- 
eth  in  himself,  he  is  to  do  it  by  writing*,  and  not  by 
word,  and  the  tenant  is  to  have  notice  of  it,  and  to  Atmrnment 
atturn  to  it,  which  is  to  ffive  his  assent  by  word, ";"''  ''^  *'''''.*" 
or  paying  rent,  or  the  like;  and  except  the  tenant uicrcvmion. 
will  thus  attum,  the  party  to  whom  the  reversion  is 
granted  cannot  have  the  reversion,  neitlier  can  he  The  tcnmn  not 
compel  him  by  any  law  to  atturn,  except  the  J^i'^nt  Jj"j''f*^|'''jJ^*'J*  *° 
of  the  reversion  be  by  fine;  and  then  he  may  by  where  inc  re- 
writ  provided  for  that  purpose:  and  if  he  do  not*':^^i','j^5J*.|.^^^ 
purchase  that  writ,  yet  by  the  fine  the  reversion 
shall  pass :  and  the  tenant  shall  pay  no  rent,  ex- 
cept he  will  himself,  nor  be  punished  for  any  waste 
in  houses,  woods,  etc.  unless  it  be  j^-ranted  by  bar- 
gain and  sale  by  indenture  enrolled.     These  fee- 
simple  estates  lie  open  to  all  peiils  of  forfeitures, 
extents,  incumlirancci?.  and  Scdes. 
Lands  are  conveyed  by  these  six  means :  Lands  may      » 

1.  By  feoflment,  which  is,  where  by  deed  lands  t'^-onvevL-j, 
are  given  to  one  and  his  heirs,  and  livery  and  seisin,  ^  b\  fiV.'"^"  ' 
made  according-  to  the  form  and  effect  of  the  deed  ;>^'  Byrrcivery. 
if  a  lesser  estate  than  fee-simple  be  ^iven,  and  livery  5;  B>c"Ten*ut. 
of  seisin  made,  it  is  not  called  a  feoffment,  except^- •*>  «'•'• 
the  fee-simj)le  be  conveyed,  but  is  otliervvise  called 

a  lease  for  life  or  gift  in  tail,  as  above-mentioned. 

2.  A  fine  is  a  real  ag;reement,  beginniofi^  thus,  wiatafineis, 

Bcec  estjinalis  concordia,  etc.  This  is  done  before '^.'l^'hT.in"''' 
the  King;'8  judges  in  the  court  of  common-pleas,  ve>cd  hereby, 
concerning  lands  that  a  man  should  have  from  an- 
other to  him  and  his  heirs,  or  to  him  for  his  life,  or 
to  him  and  the  heirs  males  of  his  body,  or  for  years 
certain, wliereupon  rent  may  be  reserved,  but  no  con- 
dition or  covenants.     This  fine  is  a  record  of  great 
credit ;  and  upon  this  fine  are  four  proclamations 
made  openly  in  the  common-jileas ;  that  is,  in  every 
term  one,  for  four  terms  together ;  and  if  any  man 
having  right  to  the  same,  make  not  his  claim  within 
five  years  afler  the  proclamations  ended,  he  loseth  ^''ve  y^ars  non 
lus  right  for  ever,  except  lie  be  an  infant,  a  woman  n,!*/^'"  1^X1  in- 
covert,  a  madman,  or  beyond  the  seas,  and  then  fa"'-  ^  •'^'-^ 
his  right  is  saved;  so  that  the  claim  be  within  fiv^e„^n. 4.iit:jMM" 


118 


Use  of  the  Law. 


meat  of  record. 


What  rcco- 
veriei  are. 


years  after  full  age,  the  death  of  her  husband,  re- 
covery of  his  wits,  or  return  from  beyond  the  sea«. 
Fine  is  a  feoff-  This  fiue  is  called  a  feoffment  of  record,  because 
that  it  iucludeth  all  the  feoffment  doth,  and  work- 
eth  farther  of  its  own  nature,  and  barreth  entails  pe- 
remptorily, whether  the  heir  doth  claim  within  five 
years  or  not,  if  he  claim  by  him  that  levied  the  fine. 
3.  Recoveries  are  where  for  assurances  of  lands 
the  parties  do  a^'ee,  that  one  shall  begin  an  action 
real  against  the  other,  as  though  he  had  good  right 
to  the  land,  and  the  other  shall  not  enter  into  de- 
fence against  it,  but  ailedge  that  he  bought  the  land 
of  h  H.  who  had  warranted  unto  him,  and  pray  that 
I,  H,  may  be  called  in  to  defend  the  title,  which 
I.  H.  is  one  of  the  criers  of  the  common-pleas,  and 
Common  v<ni-  IS  Called  the  common-vouchee.     This  I.  H.  shall 
rr/rfof  the"^^  appear  and  make  as  if  he  would  defend  it,  but  shall 
;.7ari.  W^J  ^  ^^7  ^'^  ^'^  assigned  him  in  his  matter  of  de- 

fence; which  being  granted  him,  at  the  day  he 
maketh  default,  and  tliereiipon  the  court  is  to  give 
judgment  against  him  ;  which  cannot  be  for  him  to 
lose  his  lands,  because  he  hath  it  not,  but  the  party 
that  he  hath  sold  it  to  hath  that,  who  vouched  him 
to  warrant  it. 

Judgment  for        Therefore  the  demandant  who  hath  no  defence 

'.'rafpTt'hetr^  made  against  it,  must  have  judgment  to  have  the 

'.ant  in  tail,     land  against  him  that  he  sued,  who  is  called  the 

'•rtpmrni  for    tenant,  and  the  tenant  is  to  have  judgment  against 

.'(..mi  io  recn-  j  j^  ^^  rccovcr  in  value  so  much  land  of  his,  where 

laiid  Ml  value    in  truth  he  hath  none,  nor  never  will.    And  by  this 

vouihee"'""'*"  device,  grounded  upon  the  strict  principles  of  law, 

the  first  tenant  loseth  the  land,  and  hath  nothing 

for  it;  hut  it  is  by  his  own  agreement  for  assurance 

to  him  that  brought  it. 

This  recovery  barreth  entails,  and  all  remainders 

and  reversions  that  sliould  take  place  after  the  en- 

aii  rc^rrjions    tails,  saving  whcrc  the  King  is  giver  of  the  entail, 

Z«uJ!^i!"'^'"'and  kecpeth  the  reversion  to  himself;  then  neither 

the  heir,  nor  the  remainder,  nor  the  reversion,  is 

barred  by  the  recovery. 


A  recovery 
barreth  an 
estate  tail  and 


The  reason  why  the  heirs,  remainders,  and  rever-Tiicreasowwhy 
sions  are  thus  barred,  is  because  in  strict  law  the  "„';"'J'^  barreth 
reoompence  adjudged  against  the  aier  that  wasiiio*e  in  rr- 
vouchee,  is  to  go  in  succession  of  estate  as  the  land  J^vprstlni" 
should  have  done,  and  then  it  was  not  reason  to 
allow  the  heir  the  liberty  to  keep  the  land  itself,  and 
also  to  have  recom pence ;  and  therefore  he  loseth 
the  land,  and  is  to  trust  to  the  reoompence. 

This  slight  was  6rst  invented,  when  entails  fell  out  The  many  in- 
to be  so  inconvenient  as  is  before  declared,  so  that*^^"''f"J*"f"^* 

'  i>r  estates  m 

men  made  no  conscience  to  cut  them  on*  if  theyiaii  brought  in 
could  find  law  for  it.     And  now  by  use,  those  re-*^p^*'^".°J*^j.^ 
coveries  are  become  common  assurances  against  en- made  now 
tails,  remainders,  and  reversionsjand  are  the  greatest  J"!^™,ces  and" 
security  purchasers  have  for  their  money ;  for  a  fine  assurancea  for 
will  bar  the  heir  in  tail,  and  not  the  remainder,  nor'^"*^* 
reversion,  but  a  common  recovery  will  bar  them  all. 

Upon  feoffments  and  recoveries,  the  estate  doth  upon  fines,  fe- 
settle  as  the  use  and  intent  of  the  parties  is  declared  »«»^«^'  ^•'f 

A  recoveries,  I  he 

by  word  or  writing,  before  the  act  was  done:  as  for  e-tme  doih  set- 
example,  if  they  make  a  writing  that  one  of  them  ;|,'jjf/^;7;';,;'^,f 
shall  levy  a  fine,  make  a  feoffment,  or  suffer  a  com- the  iiarties. 
mon  recovery  to  the  other:  but  the  use  and  intent  is, 
that  one  should  have  it  for  his  life,  and  after  his  de- 
cease a  stranger  to  have  it  in  tail,  and  then  a  third  in 
fee-simple;  in  this  case  the  land  settleth  in  an  estate 
according  to  the  use  and  intent  declared:  and  that 
by  reason  of  the  statute  made  27  H,  VI IT.  convey- 
ing the  land  in  possession  to  him  that  hath  interest 
in  the  use,  or  intent  of  the  fine,  feoffment,  or  reco- 
very, according  to  the  use  and  intent  of  the  parties. 

Upon  this  statute  is  likewise  grounded  tlie  fourth  Bargains,«iie«/ 
and  fifth  of  the  six  conveyances,  namely,  bargains ^^^^^^j^"^"J* 
and  sales,  and  covenants  to  stand  seised  to  uses  ;  to  a  use,  are  nit 
for  this  statute,  wheresoever  it  findetli  an  use,  con- s[;;";^f^'^;;;;P°" 
joineth  the  possession  to  it,  and  turnetli  it  into 
like  quality  of  estate,  condition,  rent,  and  the  like, 
as  the  use  hath. 

4.  The  use  is  but  the  equity  and  honesty  to  hold  wiiai  a  ateu. 
the  land  in  cotiscientia  boni  viri.  As  for  example; 
I  and  you  agree  that  I  shall  give  you  money  for  your 
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land,  and  you  shall  make  me  assurance  of  it.  I  pny 
you  the  money,  but  yuu  make  mc  not  assurance  of 
it.  Here  although  the  estate  of  the  land  be  still  in 
you,  yet  the  equity  and  honesty  to  have  it  is  with 
me ;  and  this  equity  is  called  the  use,  uj)on  which 
I  had  no  remedy  but  in  chancery,  until  this  statute 
m fore 27  R 8.  was  made  of  27  H.  VIII.  and  now  this  statute 
iiu-ff  «as  i.n  conjoineth  and  conveyeth  the  land  to  him  that  hath 
uNt-,  (j<it  ill  the  use.  I  for  my  money  paid  to  you,  have  the 
chaflwry^        jgj^fj   itself,   without  any  other  conveyance  from 

you ;  and  it  is  called  a  bargain  and  sale. 
The  itat.  of  87  But  the  parliament  that  made  that  statute  did 
JLs"iimj''L"ou  f<^»"e6ee,  that  it  would  be  miscliievous  that  mens  lands 
ihe  pavnnri  shouM  SO  suddcoly,  upoH  the  paVmcnt  of  a  little 
oli'T SriTn-  "'^'^^^J'  ''*-'  conveyed  from  them,  peradventure  in  an 
deiiu'd  and  i.i.  alehouse  or  a  tavern  upon  strainable  advantages, 
r(.iiLd.  ^jj  therefore  gravely  provide  another  act  in  the 

same  jjarliament,   that  the  land  upon  payment  of 
Thp  Ant.  of  S7  this  mouey  should  not  pass  away,  except  there  were 
not  in  piSc'rs  '  a  writing-  indented,  made  between  the  said  two  par- 
viicre  riirjtiid  ties,  and  the  said  writing  also  within  six  months  in- 
rolled  ill  some  of  the  couils  at  Westminster,  or  in 
the  sessions-rolls  in  the  shire  where  the  land  lieth  ; 
imless  it  be  in  cities  or  corporate  towns  where  they 
did  use  to  inroU  deeds,  and  there  the  statute  extend- 
eth  not. 

A  covenant  to      5.  The  fifth  conveyance  is  a  covenant  to  stand 

oii«e.**  seised  to  uses.     It  is  In  this  sort :  A  man  that  hath 

a  wife  and  children,  brethren  and  kinsfolks,  may  by 

Upormn  agree-  writing  uuder  his  hand  and  seal  agree,  that  for  their 

Illflil  III  viTltmg  f»     1       •  n  -ii  >         •         I       o  I   • 

I  tti  Stand  seised  or  any  ot  their  preiermcnt  he  will  stand  seised  ot  his 
Ii4j  hjc  use  of    lands  to  their  uses,  either  for  life,  in  tail,  or  fee,  so 

Nuiy  of  his  km-  ,  ,     ,,  ,  .   ,  . 

iiijtrd,iMiHeiii4y  as  he  Shall  sce  cause;  upon  which  agreement  m 
1^"  ^"*'*'^*'»  «'p-  writinjo^,  there  ariseth  an  equity  or  honesty,  that  the 
land  should  go  according  to  those  agreements ;  na- 
ture and  reason  allowing  these  provisions ;  which 
equity  and  honesty  is  the  use.  And  tlic  use  being 
created  in  this  sort,  the  statute  of  27  H.  VIII.  be- 
fore mentioned,  conveyeth  the  estate  of  the  land^  b.% 
the  use  is  appointed. 
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And  so  this  covenant  to  stand  seised  to  uses,  is  at  A  covenant  to 
this  day,  since  the  said  statute,  a  conve^fance  of;;j"^^;';^'„"^^ 
land;  and  with  this  difference  from  a  bargain  andinmiimenta?* 
sale,  in  that  this  needeth  no  inrollment,  as  a  bargain  saK"a Tw 
and  sale  doth  ;  nor  needeth  it  to  be  in  writing  in- doth,  «te. 
dented,  as  bargain  and  sale  must:  and  if  the  party 
to  whose  use  he  agreeth  to  stand  seised  of  the  land, 
be  not  wife,  or  child,  cousin,  or  one  that  be  mean- 
eth  to  mai'ry,  then  will  no  use  nse,  and  so  no  con- 
veyance ;  for  although  the  law  allowcth  such  weighty 
considerations  of  marriage  and  blood  raise  uses,  yet 
doth  it  not  admit  so  trifling  considerations,  as  of 
acquaintance,  schooling,  services,  or  the  like. 

But  where  a  man  maketh  an  estate  of  his  land  to  Upon  a  fiar, 
others,  by  fine,  feoffment,  or  recovery,  he  may  tiienj^^'^^"^"'*^*'' 
appoint  the  use  to  whom  he  listeth,  without  respect  man  may  Umit 
of  marriage,  kindred,  or  other  things  ;  for  in  that  [.'l^^^f^;;;^^';;™ 
ease  his  own  will  and  declaration  guideth  the  equity  n^a  conJidera- 
of  the  estate.  It  is  not  so  when  he  maketh  no  J';';^^^^'*'"^. 
estate,  but  agreyth  to  stand  seised,  nor  when  he  tfierwise,  in  a 
hath  taken  any  thing,  as  in  the  cases  of  bargain  andgX^^^o"  ^^,5'^''^, 
sale,  and  covenant,  to  stand  seised  to  uses.  ^^^' 

6.  The  last  of  the  six  conveyances  is  a  will  in  or  the  convey- 
Writing;  which  course  of  conveyance  was  first  Qi'_^",^«of  lan^by 
dained  by  a  statute  made  32  H.  VIII.  before  which 
statute  no  man  might  give  land  by  will,  except  it 
Avere  in  a  Ijorough  town,  where  there  was  an  espe- 
cial custom  that  men  might  give  their  lands  by  will; 
Qs  in  London,  and  many  other  places. 

The  not  giving  of  land  by  will  was  thought  to  be  Tbenot  dispot- 
a  defect  at  common  law,  that  men  in  wars,  or  sud- [".'j  "^  ^^"'''' *'y 
denly  falling  sick,  had  no  power  to  dispose  of  their  thought  t*  be  a 
lands,  except  they  could  make  a  feoffment,  or  levy  "^^^^^^  ^*  \^* 

.  n-  »-iiii*^-         common  Ia«. 

a  fine,  or  sufler  a  recovery ;  which  lack  of  time 
would  not  permit :  and  for  men  to  do  it  by  these 
means,  when  they  could  not  undo  it  again,  was 
tjai*d  ;  besides,  even  to  the  last  hour  of  death,  mens 
nds  might  alter  upon  further  proofs  of  their  chil- 
ea  or  kindred,  or  increase  of  children  or  debt,  or 
defect  of  servants  or  friends. 
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The  court*  ib«t      For  which  cause,  it  was  reason  that  the  law 

1VIU  intrntrd    gjiQuj^j  permit  him  to  reserve  to  the  last  instant  the 

lofssH.s.Artidisposing  of  his  lands,  and  to  give  him  means  to 

I  j;;;',pPj3',^Jdisiix>se  of  it ;  which  seeing  it  did  not  fitly  serve, 

will,  MM  a      men  used  this  devise  : 

IZlXu^se^  f  hey  convoyed  their  full  estates  of  their  lands,  in 
in  irui(,eo*iici»  their  good  health,  to  friends  in  tmst,  properly  called 
I  KmiiT  declare  leoflces  in  trust ;  and  then  they  would  by  their  wills 
iibeirwiJi.  declare  how  their  friends  should  dispose  of  their 
lands ;  and  if  those  friends  would  not  perform  iti 
the  court  of  chancery  was  to  compel  them  by  reason 
of  trust ;  and  this  trust  was  called  the  use  of  the 
land,  so  as  the  feoffees  had  the  land,  and  the  party 
himself  had  the  use ;  which  use  was  in  equity,  to 
take  the  profits  for  himself,  and  that  the  feoffees 
should  make  sucli  an  estate  as  he  should  appoint 
them ;  and  if  he  appointed  none,  then  the  use 
should  go  to  the  heir,  as  the  estate  itself  of  the 
land  should  have  done ;  for  the  use  was  to  the 
estate  like  a  shadow  following  the  body. 
I  Th«  inconTtoi-  By  tliis  course  of  putting  lands  into  use  there  were 
[**^g7ard?nio  rnany  inconveniencies,  as  this  use,  which  grew  first 
for  a  reasonable  cause,  namely,  to  give  men  power 
and  liberty  to  dispose  of  their  own,  was  turned  to 
deceive  many  of  their  just  and  reasonable  lights;  as 
namely,  a  man  that  bad  cause  to  sue  for  his  land, 
knew  not  against  ^  bom  to  bring  his  action,  nor 
who  was  owner  of  it.  The  wife  was  defrauded  of 
her  thirds;  the  husband  of  being  tenant  by  courtesy; 
the  lord  of  his  ward.«hip,  relief,  heriot,  and  escheat : 
the  creditor  of  his  extent  for  debt ;  the  poor  tenant 
of  his  lease ;  for  these  rights  and  duties  were  given 
by  law  from  him  that  was  owner  of  the  land,  and 
none  other ;  which  was  now  the  feoffee  of  trust ; 
and  so  the  old  owner,  which  we  call  the  feoffer, 
should  take  the  profits,  and  leave  the  power  to  dis- 
pose of  the  land  at  his  discretion  to  the  feoffee ;  and 
yet  he  was  not  such  a  tenant  as  to  be  seised  of  tbe 
land»  so  us  his  wife  could  have  dower,  or  the  lands 
be  extended  for  his  debts,  or  that  he  could  forfeit  it 
for  felony  or  treason,  or  that  his  heir  could  be  in 
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ward  for  it,  or  any  duty  of  tenure  fall  to  the  lord  by 
his  death,  or  that  he  could  make  any  leases  of  it. 

Which  frauds  by  degrees  of  time,  as  they  increas-  The  frand*  of  j 
ed,  were  remedied  by  divers  statutes:  as  namely, J^,""J^y''d^gJe2] 
by  a  statute  of  1  H.  VL  and  4  H,  VIIL  it  was  ap-pf  I'me,  aadiey  1 
pointed  that  the  action  may  be  tried  against  him^J^^pJ^^^h^*""*' 
which  taketh  the  profits,  which  was  then  cestiiy  que^^'^  siauites. 
use;  by  a  statute  made  1  R.  IH.  leases  and  estates 
made  by  cestui/  que  use  are  made  good,  and  estates 
by  him  acknowledged.  4  H.  VII.  t!ie  heir  of  cestui/ 
(jue  use  is  to  be  in  ward;  16  H.  VIIL  the  lord  is  to 
have  relief  upon  the  death  of  any  cestui/  que  use* 

Which  frauds  nevertheless  multiplying  daily,  in  si  h.b-  taking 
the  end,  27  H.  VIII.  the  parUament,  purposing  to™^^^^[7^"^»» 
take  away  all  those  uses,  and  reducing  the  law  to  law  w  ihe  ao- 
the  ancient  form  of  conveying  of  lands  by  public  lomlylw^of 
livery  of  seisin,  fine,  and  recovery,  did  ordain,  that  land,  hy  feoff- 
where  lands  were  put  in  trust  or  use,  there  the  pos- J"e^^!;jjy*  ^''** 
session  and  estate  should  be  presently  earned  out 
of  the  friends  in  trust,  and  settled  and  invested  on 
him  that  had  the  uses,  for  such  term  and  time  as  he 
had  the  use. 

By  this  statute  of  27  H.  VIII*  the  power  of  dis- in  what  man. 
posing  land  by  will  is  clearly  taken  away  awio^gst  J|'"j^'^*g'p'J'^"g^^ 
those  frauds;  whereupon  33  H-  VIII.  another  sta- power  mdis- 
tute  was  made,  to  give  men  power  to  give  lands  by  Jy'^^^ij.'*'"** 
Hill  in  this  sort.  First,  it  must  be  by  will  in  writing. 
Secondly,  he  must  be  seised  of  an  estate  in  fee- 
simple  ;  for  tenant  for  another  man's  life,  or  tenant 
in  tail,  cannot  give  land  by  will;  by  that  statute 
S2  H.  VIII.  he  must  be  solely   seised,   and  not 
jointly  with  another ;  and  then  being  thus  seised,  if  a  man  be 
lor  aU  the  land  he  holdeth  in  socag^^e  tenure,  he  may  **^"'?''  '>f  capHa 

,  .  ,       I     T  ,  •  nil-     lands  and  so~ 

give  It  by  will,  except  he  hold  any  piece  of  land  2W  cage,  j.c  cannot 
capite  by  knight's  service  of  the  King;  and  then  J;;;^'^^J';J^*'^» 
laying  all  together,  he  can  give  but  two  parts  by  whole. 
will :  for  the  third  part  of  the  whole,  as  well  in  80-.^,^  ,|,ird  part 
cage  as  i?i  capite,  must  descend  to  the  heir,  to  an- Tnast  descend  to 
8wer  wardship,  livery,  and  primer  seisin  to  the  crown.  Iwer^wardfh^p, 
And  so  if  he  hold  lands  by  knight^s  service  of  a  ".'^'■i'  ^"J*  *'='- 
wligect,  he  can  devise  of  the  land  but  two  \)atV*»*So'wTk.  * 


1 
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and  the  thiid  the  lord  by  wardship,  and  the  heir  by 

descent  is  to  hold. 

A  convryHncf      And  If  a  man   that  liath  three    acres    of  laml 

1  ^ViriL^^iT/io  Jiolden  in  capife  by  kiiiglit's  service,  do  make  a 

the  wife  for  her  jointure  to  hjs  Wile  of  one,  and  convey  another  to 

lioui  f"r'a'iiiird  ^"7  "^  ^^'^  children,  or  to  iVien<ls,  to  take  the  profits, 

mVil\  '*^  ^  ^^' ^^^  ^^  P^7  ^^**  dehls,  oi'  lei^acies,  or  dali^-hters  por- 

tions,  then  the  third  acre  or   a!iy   part   thereof  he 

cannut  give  l)y  will,  but  must  suOer  it  to  tlescexid 

to  the  heir,  and  that  must  satisfy  wardship. 

But  a  convey-       Yet  a  man  having  three  acres  as   before,  may 

J"Jfp5-^"^!,p*' convey  all  to  Ins  wii^,  or  cliiUli-en,  by  conveyance 

I  iife-timeuiiiiciii  hi^  Hfe-time,  as  by    feoff inent,    fine,  recovery, 

Idndlirasuch"  l>argaio  and  sale,  or  covenant   tu   stand  seised  to 

uses  In  uiHvoirt:  uses,  and  disinherit  the  heir.     But  if  the  heir  be 

be  within  j^e!^  within  age  when  his  father  dieth,  the  King  or  other 

^'^'^''''■'^'^'    lord  shall  have  that  heir  in  ward,   and  shall  have 

inwnrd.         one  of  the  three  acres  during  the  Mardship,  and  to 

E«uu\^  iaijj»j,^je  livery  and  seisin.  But  at  full  age  the  heir  shall 

part  uf  (lie  "^  ,^  ■        i  .        i     -n  ,. 

have  no  part  oi  it,  but  it  shall  go  according  to  the 
conveyance  made  by  the  father. 

It  hath  been  debated  how  the  thirds  shall  be  set 
fortli.  For  it  is  the  use,  that  all  lands  which  the 
father  leaveth  to  descend  to  the  heir,  being  fee- 
simple,  or  in  tail,  must  be  part  of  the  thirds  :  and 
TiieKinu  nor  if  it  I.»e  a  full  third,  then  the  King,  nor  heir,  nor 
ternieddiriVrJo>"*i»  Can  intermeddle  with  the  rest;  if  it  be  not  a 
full  third  jiart  full  third,  yet  they  must  take  it  so  much  as  it  Is 
icend  to"(hr  ^'id  have  a  supply  out  of  the  rest. 
^f""*'  This  supply  is   to   be  taken  thus  ;  if  it  be  the 

BiikbR  *upj,iy,  King's  ward,  then  by  a  commission  out  of  the  court 
T»iu*ri  (he  part  ofwards,  whcrcupon  a  jury  by  oath  must  set  forth 
»oi  » FttU  third,  so  much  as  shall  make  up  the  thirds,  except  the 
officers  of  the  court  of  wards  can  otherwise  agree 
with  the  parties.  If  there  be  no  wardship  due  to 
the  King,  then  the  otfier  lord  is  to  have  this  supply 
by  a  commission  out  of  the  chancery,  and  jury 
thereupon. 

But  in  all  those  cases,  the  statutes  do  give  power 

SrSwlp  ^  ^""'  ^^''^^  maketh  the  will,  to  set  forth  and  ap 

point  of  himself  which  lands  shall  go  for  thu*ds,  and 
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neitlier  King  nor  lord  can  refuse  it.     And  if  It  besctoutthcihirdj 
not  enough,  yet  they  must  take  that  in  part,  and**'""*'''''''"* 
only  have  a  supply  in  manner  as  before  is  mention- 
ed out  of  the  rest. 

Property  in  Goods. 


Of  the  several  ways 
wherel)y    a    man 
may  get  property  \ 
in  goods  or  chat 
tels. 


n.  By  gift. 

II.  By  sale. 

III.  By  stealing. 

IV.  By  waving, 
y.  By  straying. 
VT.  By  shipwreciv. 

VII.  By  forfeiture. 

VIII.  By  executorship. 

IX.  By  administration. 
^X.  By  legacy. 

I.  Property  by  gift. 

By  gift,  the  property  of  goods  may  he  passed  by  a  <\re(i  of  pifi 
word  or  writing  ;  but  if  there  be  a  general  deed  of  "'>*'"/!^ '"  ^^ 

•n.  1         o      »T   1  •  1  •      •  •    •  ctfivehis  crf»- 

jfiftmade  ot  all  his  goods,  this  is  suspicious  to  beditorsis  void 
done  upon  fraud,  to  deceive  the  creditors.  but'^oV.!"^""' 

And  it*  a  man  who  is  in  debt  make  a  deed  of  gift  against  there- 
of all  his  goods  to  protect  the  taking  of  them  in '^i,','*;^,';;,^"^^ 
execution  for  his  debt,  this  deed  of  gift  is  void,  as  vendee  of  the 
against  those  to  whom  he  stood  indebted  ;  but  as  ^'^'^^  ^''"''''^' 
against  himself,  his  own  executors  or  administrators, 
or  any  man  to  whom  afterwards  he  shall  sell  or  '' 

convey  them,  it  is  good. 

I  )* 

II.  By  sale. 

Property  in  goods  by  sale.  By  sale,  any  man  may  What  is  a  sale 
convey  his  own  goods  to  another;  and  although  be^^J^^-^Jj*"^' i 
may  fear  execution  for  debts,  yet  he  may  sell  them  w here  there  i» 
out-right  for  money  at  any  time  before  the  execution  v.-u[ori^i^fTr«st 
served ;  so  that  there  be  no  reservation  of  trust  be-  between  the 
tween  them,  that,  repaying  the  money,  he  shall '"*'^''"' 
have  the  goods  again  ;  for  that  trust,  in  such  case, 
doth  prove  plainly  a  fraud,  to  prevent  the  creditors 
from  taking  the  goods  in  execution. 

S 
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IIL  By  thefl,  or  taking  in  jest. 
HowF  a  ouie  in       Property  of  e-oods  by  theft,  or  taking  in  jest.   \C 

roiirliH  .hall  *        \      ^  j  u    ^^   i  x   i        xU 

bf  a  bar  lo  ihc^'iy  ^^an  Steal  uiy  g'oods  or  chattels,  or  take  thei»^ 

owner.  from  oic  in  jest,  or  borrow  them  of  me,  or  as  a  tres- 

passer or  Ibloii  carry  them  to  tiic  market  or  fair,  and- 
sell  them,  this  sale  doth  bar  me  of  the  property  oF" 
my  goods,  saving  that  if  he  Ik?  a  hnrse  he  must  be 
ridden  two  hours  in  the  market  or  fair,  Iietween  ten 
and  five  oVlock,  and  tolled  for  in  the  toll-book,  and  ^ 
the  seller  must  brin^  one  to  avouch  his  sale,  known^ 
to  the  toll-l>ook-kceper  :  or  else  the  sale  bindeth  me  ^ 
not.  And  for  any  other  goods,  where  the  sale  in 
a  market  or  fair  shall  bar  the  owner,  being  not  the- 
sellcr  of  his  property,  it  must  be  sale  in  a  market  or* 
I  Of  innrkcts,     fair  wliere  usually  things  of  that  nature  are  sold* 

k"t  Kuch'a  «a*e'  ^^  ^^r  example ;  if  a  man  steal  a  horse,  and  sell  him 
fought  tt»  be  in  Smithfield,  tlie  true  owner  is  barred  by  this  sale; 
but  if  he  sell  the  horse  in  Cheapside,  Newgate,  or 
Westminster  market,  the  true  owner  is  not  barred 
by  this  sale ;  because  these  markets  are  usual  for 
flesh,  fish,  etc.  and  not  for  horses. 

So  whereas  by  the  custom  of  London  in  every 
shop  there  is  a  market  all  the  days  of  the  week, 
saving  Sundays  and  Holidays;  yet  if  a  piece  of  plate 
or  jewel  that  is  lost,  or  chain  of  gold  or  pearl  that  b 
stolen  or  borrowed,  be  sold  in  a  draper's  or  scrive- 
ner's sliop,  or  any  other  but  a  goldsmith's,  this  sale 
barreth  not  the  true  owner,  et  sic  in  similibus* 

Tlie  owner  may      Yet  by  stealing  alone  of  goods,  the  thief  getteth 
rlfter!"h^^nre*"*^t  ^"ch  property,  but  that  the  owner  may  seize 

itaicn.  '  them  again  wheresoever  he  findeth  them,  except 
they  were  sold  in  fair  or  market,  after  they  were 
stolen,  and  that  bonajide  without  fraud. 

K ihe  ihief  h«  gyt  if  the  thief  be  condemned  of  the  felony,  or 
\  fcinny,  or  oiit.outlawed  for  the  same,  or  outlawed  in  any  personal 
fc!?.**S**"  ^?^'  action,  or  have  committed  a  forfeiture  of  coeds  to 
\  foddB  lo  (be     the  crown,  then  the  true  owner  is  without  remedy. 

crown,ihe  Nevertheless, if  fresh  after  the  goods  were  stolen. 

out  remetiy.     thc  truc  owner  maketh  pursuit  after  the  thief  and 

oltTrmaytaiiePro^*^^'  and  takcth  the  goods  with  the  thief,  he  may 

hit  gnoAi  friim  take  them  again  :  and  if  he  make  no  fresh  pursuit, 
5 


yet  if  he  prosecute  the  felon,  so  far  as  justice  re-  ti»«^  thief,  if  he 
quireth,  that  is,  to  have  him  arraigned,  indicted,  SJ'^of  tie 
and  found  guilty,  though  he  be  not  hanged,  '^orjJTT^^'^'*^;}'* 
have  judgment  of  death,  or  have  him  outlawed  gnosis  again  by 
upon  the  indictment;  in  all  these  cases  he  shall ^T""'***^^"*"' 
have  his  goods  agam,  by  a  writ  or  restitution  to  the 
party  in  whose  hands  they  are- 

IV.  By  waving  of  goods. 
I  f  By  waving  of  goods,  a  property  is  gotten  thus.  A 
thief  having  stolen  goods*  being  pursued,  flieth  away 
and  leaveth  the  goods.  This  leaving  is  called  wav- 
ing, and  the  property  is  in  the  king ;  except  the  lord 
of  the  manor  have  right  to  it,  by  custom  or  charter. 
But  if  the  felon  be  indicted,  adjudged,  or  found 
guilty,  or  outlawed,  at  the  suit  of  the  owner  of 
these  goods,  he  sliall  have  restitution  of  these  goods, 
as  before.  ^ 


V.  By  straying. 

By  straying,  property  in  live  cattle  is  thus  gotten. 
When  they  come  into  other  mens  grounds  straying 
from  the  owners,  then  the  party  or  lord  into  whose 
grounds  or  manors  they  come,  causeth  them  to  be 
seised,  and  a  wythe  put  about  their  necks,  and  to  be 
cried  in  three  markets  adjoining,  shewing  the  marks 
of  the  cattle ;  which  done,  if  the  true  owner  claim- 
eth  them  not  within  a  year  and  a  day,  then  the  pro- 
perty of  them  is  in  the  lord  of  the  manor  whereunto 
they  did  stray,  if  he  have  all  strays  by  custom  or 
charter,  else  to  the  king. 

VI.  Wreck,  and  when  it  shall  be  said  to  be. 
By  shipwreck,  property  of  goods  is  thus  gotten. 

When  a  ship  loaden  is  cast  away  upon  the  coasts, 
80  that  no  living  creature  that  was  in  it  when  it 
began  to  sink  escaped  to  land  with  life,  then  all 
those  goods  are  said  to  be  wrecked,  and  they  be- 
long to  the  crown  if  they  be  found  ;  except  the  lord 
of  the  soil  adjoining  can  intitle  himself  unto  them  by 
custom,  or  by  the  king's  charter. 
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VTI.  Forfeitures. 
By  forfeitures,  goods  and  chattels  are  thus  gotten^ 
If  the  owner  be  outlawed,  if  he  be  indicted  of 
felony,  or  treason,  or  either  confess  it,  or  be  found 
guilty  of  it,  or  refuse  to  be  tried  by  jjeers  or  jury,  or 
be  attainted  by  judgment,  or  fly  for  felony,  although 
lie  be  not  guilty,  or  suffer  the  exigent  to  go  forth 
against  him,  although  he  be  not  outlawed,  or  that 
he  go  over  the  seas  without  licence»  ail  the  goods  he 
had  at  the  judgment,  he  forfeiteth  to  the  crown ; 
except  some  lord  by  cliarter  can  claim  them.  For 
in  those  cases  prescription  will  not  serve,  except  it 
be  so  ancient,  that  it  hath  had  allowance  before  the 
justices  in  eyre  in  their  circuits,  or  in  the  Ring's 
bench  in  ancient  time. 

VIII.  By  executorship* 
By  executorship  goods  are  thus  gotten.  When 
a  man  possessed  of  goods  maketh  his  last  will  and 
testament  in  writing  or  by  word,  and  maketh  one 
or  more  executors  thereof;  these  executors  have,  by 
the  will  and  death  of  the  parties,  all  the  property  of 
their  goods^  chattels,  leases  for  years,  wardships 

and  extents,  and  all  right  concerning  those  things, 

ETPcniors  may  Those  executors  may  meddle  with  the  goods, 
S^.;posp^o?'the  ^'i*!  dispose  of  them  before  they  prove  the  will,  but 
p*joci<!»  hut  not  they  cannot  bring  an  action  for  any  debt  or  duty  be- 

brlneaD action  n  .-,  ,  •,   ,i  .1, 


\\- 


frtr  nny  delit.    fOFG  they.  haVC  pFOVCd  thc  Will. 

What  prabmof  xhc  proving  of  the  will  is  thus.  They  are  to  es- 
in  »*iKtt  man-  hibit  the  will  into  the  bishop's  court,  and  there  they 
Ber  it  is  made.  gj,g  jq  bring  the  Witnesses,  and  there  they  are  to  be 
sworn,  and  the  bishop's  officers  are  to  keep  the  will 
original,  and  certify  the  copy  thereof  in  parch- 
ment under  the  bishop's  seal  of  office  ;  which  parch- 
ment so  scaled,  is  called  the  will  proved. 

IX.  By  letters  of  administration. 
By  letters  of  administration  proixrty  in  goods  i» 
thus  gotten.     When  a  man  possessed  of  goods  dieth 
without  any  will,  there  such  goods  as  the  executors 
shouldhavehad,  if  he  had  made  a  wiU,  were  by 
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come  to  the  bishop  of  the  diocese,  to  dispose 
for  the  good  of  his  soul  that  died,  he  first  paying  his 
funt'ra]  and  debts,  and  giving  the  rest  ad  pios  iisus.  ph  uw. 

This  is  now  altered  by  statute  laws,  so  as  the 
bishops  are  to  grant  letters  of  administration  of  the 
goods  at  this  day  to  the  wife  if  she  requireth  it,  or 
children,  or  next  of  kin  ;  if  they  refuse  it,  as  often 
they  do,  because  the  debts  are  gieater  than  the 
estate  will  bear,  then  some  creditor  or  some  other 
will  take  it  as  the  bishop's  officers  shall  think  meet. 
It  groweth  often  in  question  what  bishop  shall  have 
the  riglit  of  proving  wills,  and  granting  adminis- 
tration of  goods. 

In  \  which  controversy  the  rule  i.s  thus,  that  if  the  +  Wher*  the 
party  dead  had  at  the  time  of  his  deatii  bona  wo/ff- 1"'"""*' J"^  . 

L'l        •        J-  !•  p  111  tonanQtahihatn 

oUiu  in  diverse  dioceses  ot  some  reasonable  value,  ijivi-isedio- 
then  the  archbishop  of  the  province  where  he  tlied ^^^^^'j;,  Jj)^"  ^J^ 
is  to  have  tlie  probat  of  bis  will,  or  to  grant  the  <bat  province 
administration  of  bis  goods,  as  the  case  falieth  out:.*J;;'^^„^^*J'*'' 
otiierwise  the  bishop  of  the  diocese  where  he  died'heodmiaistra. 
is^  to  do  it.  *'"'"• 

If  there  be  but  one  executor  made,  yet  he  may  E*"«;or  may 
^♦-'fuse  the  executorship,  coming  before  the  bishop,  [Je"y5hop"7f 
^o  that  he  hath  not  intermeddled  with  any  of  the'^'^'^e  nor  in. 
Soods   before,  or  with  receiving  debts,  or  paying  wi,*!!^ he  goods. 

^ijacies.  Ex«?cwir»rnnght 

And  if  there  be  more  executors  than  one,  so  i.  judgn«»ni8, 
'^any  as  list  niav  refuse  ;  and  if  anv  one  take  it^^,*!'*  *^*;f*'8"' 
^pon  him,  the  rest  that  did  once  refuse  may,  when  bends  and  biiii 
^^ey  will,  take  it  upon  them;  and  no  executor  shall ^^^^'^^j^-^ ^^  ^^^^ 
^^  farther  chai'ged  with  debts  or  legacies,  than  the  3.  servants 
^^ue  of  the  goods  come  to  his  hands ;  so  that  he  J^J^ad  work- 
*Oresee  that  he  pay  debts  upon  record,  first  debts  men. 
<^o  the  King,  then  upon  judgments,  statutes,  T^og-l^fl^^^^^^^l 
^isances,  then  debts  by  bond  and  bill  sealed,  rent  by  ward*. 
^npayed,  servants  wages,  payment  to  head  work* 
^len,  and  lastly,  shop-books  and  contracts  by  word, 
^or   if  an  executor  or  administrator  pay  debts  to 
others  before  debts  to  the  King,  or  debts  due  by 
^ond  before  those  due  by  record,  or  debts  by  shop- 
«ooks  and  contracts  before  those  by  bond,  arrearages 
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of  rent,  and  servants  or  workmens  wages,  he  sTiall 
pay  the  same  over  again  to  those  others  in  the  said 
degrees. 

Debts  due  in  But  yet  the  law  giveth  them  choice,  that  where 
re«Krd*'*fh"x-*^^^'^^^  '^^^^  ciebts  diic  in  equal  degree  of  record  or 
ccMtor  may  paj  specialty,  he  may  pay  which  of  them  he  will,  be- 
iTepieaTebetWe'cire  any  suit  brought  against  him  ;  but  if  suit  be 
Euit  com-       brought  he  must  first  pay  them  that  get  judgment 

against  him. 
Any  one  exc-     Any  One  exccutoF  may  convey  the  goods,  or  re- 
is  morh^L  aii^^^se  debts  without  his  compaTiion»  and  any  one  by 
together!  bill  hiHiself  may  do  as  much  as  all  togetlter;  but  one 
leased  and  fis^  Iran's  releasing  of  debts  or  selling  of  goods,  shall 
not  charge  the  other  to  pay  so  much  of  the  goods,  if 
there  be  not  enough  to  pay  debts;  but  it  shall  charge 
the  party  himself  tliat  did  so  release  or  convey, 
otberwiie  of       But  it  is  not  SO  with  administrators,  for  they  have 
«dmininr.iars.j^^^  OHC  authority  given  them  by  the  bishop  over 
the  goods,  which  authority  being  given  to  many  is 
to  be  executed  by  all  of  them  joined  together. 
Executor  diejJi      And  if  an  executor  die  making  an  executor,  the 
"*tlrf  (he  te^  second  executor  is  executor  to  the  first  testator. 
eond  eiecotor       But  if  au  administrator  die  intestate,  then  his  ad- 
tor  to  TheX's""  ministrator  shall  not  be  executor  or  administrator  tt) 
u»tatur.         tiie  ^i^ii  but  in  that  case  the  bishop,  whom  we  call 
if  the  miminb- the  Ordinary,  is  to  commit  the  administration  of  the 
traiordiemak-|j,,gt  tcstator's  goods  to  his  Wife,  or  ncxt  of  kin,  as  il 

10|:  bn*xecu-    ,,,,.,."  ,  .1111- 

tor,  or  if  adrai-  he  had  died  intestate ;  always  provided,  that  that 
aisiratu.li  be  ^vhi^'fi  the  cxecutor  did  in  his  life-time,  is  to  be  al- 
Ui  goodi.  lowed  for  good.  And  so  if  an  administrator  die  andl 
make  his  executor,  the  executor  of  the  administra* 
tor  shall  not  be  executor  to  the  first  intestate ;  bufc 
the  ordinary  must  new  commit  the  administratioii 
of  the  goods  of  the  first  intestate  again. 

If  the  executor  or  administrator  pay  debts,  or  fu 
orThr'Jimds'uf"^''^^^*  or  legacies  of  his  own  money,  he  may  retail! 
iiie  firit  iittci-  so  much  of  the  goods  in  kind,  of  the  testator  or  in 
testate,  and  shall  have  property  of  it  in  kind. 


In  both  rasea 
(be  ordinary 
fhall  fninmit 


lair. 
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X.  Property  by  legacy. 

Property  by  legacy,  is  where  a  man  maketh  a  will 
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and  executors,  and  giveth  legacies,  he  or  they  to  may  wtain ; 
wiiom  the  legacies  are  given  must  have  the  assent ^^y^,y^\j*Jf^* 
of  the  executors,  or  oneof  tliem,  to  have  his  legacy;  chari^i-rf  to  pay 
and  tlie  property  of  tliat  legacy  or  other  goods  be-ful"e^iegacfe8.^ 
queathed  unto  htm,  is  said  to  be  in  him ;  but  he 
may  not  enter  nor  take  his  legacy  without  the 
assent  of  the  executors,  or  one  of  them ;  because 
the  executors  are  charged  to  pay  debts  before  lega- 
cies.    And  if  one  of  them  assent  to  pay  legacies,  he 
shall  pay  the  value  thereof  of  his  own  purse,  if  there 
be  not  otherwise  sufficient  to  pay  debts. 

But  this  is  tol)e  understood  by  debts  of  record  toLegacieiareto" 
the  Ring,  or  by  bill  and  bond  sealed,  or  arvGm'&gvs^X^tt^ttl^- 
of  rent,  pr  servants  or  workmen  s  wages;  and  not^oiiks,  buis 
debts  of  shop-books,  or  bills  unsealed,  or  contract  "^^jfacti  by 
by  word ;  for  before  them  legacies  are  to  be  paid.    w<^f<i. 

And  if  the  executors  doubt  that  they  shall  not  Executor  may* 
have  enough  to  pay  every  legacy,  they  may  payP*-''  "l!'''^''.|ftt 
which  they  list  first;  but  they  may  not  sell  any  ape- first,  if  ih*  • 
cial  legacy  whicli  they  will  to  pay  debts,  or  a  lease  ^^^^^'^^'^^^'j^y 
of  goods  to  pay  a  money  legacy.  But  they  maywu  any  legacy 
sell  any  legacy  which  they  will  to  pay  debts,  if  they  *"  *"*>  '^^'"''• 
have  not  enough  besides. 

If  a  man  make  a  will  and  make  no  executors,  or  when  a  w»ii  ii 
^f  the  executoi-s  refuse,  the  ordinary  is  to  commit  '"***'"  "'"^  "** 
aummistration,  cum  testamento  arDicxo,  and  takeuamcd,  admi- 
Vjonds  of  the  administrators  to  perform  the  will,^';*'^^;^^^!;^^'* 
atid  he  is  to  do  it  in  such  sort,  as  the  executor  r«»«  te^tamtmo 
I  should  have  done,  if  he  had  been  named.  '""*""• 


nve, 


Theiundry  All  the  finances  or  revenues  of  the  imperial  crown^ 
Joy^^^^etof  this  realm  of  England,  be  either  extraordinary  ot"^ 
ordinary. 

Those  extraordinary,  be  fifteenths  and  tenths,  sub— ^ 
sidies,  loans,  benevolences,  aids,  and  such  otiiers  ol 
that  kind,  that  have  been  or  shall  be  invented  for  sup — 
jiortation  of  the  charges  of  war ;  the  which  as  it  ij^ 
entertained  by  diet,  so  can  it  not  be  long  maintained— 
by  the  ordinary  fiscal  and  receipt. 

Of  these  that  Ik?  ordinary,  some  are  certain  and 
standing,  as  the  yearly  rents  of  the  demesne  or  lands; 
being  cither  of  the  ancient  possessions  of  the  crown, 
or  of  the  later  augmentations  of  the  same. 

Likewise  the  fee-farms  reserv^ed  upon  charters 
granted  to  cities  and  towns  corporate,  and  the  blanch 
rents  and  lath  silver  answered  by  the  sheriffs.  The 
residue  of  these  ordinary  finances  be  casual,  or  uncer- 
tain, as  be  the  escheats  and  forfeitures,  the  customs, 
butlerage  and  impost,  the  advantages  coming  by  the 
jurisdiction  of  the  courts  of  record  and  clerks  of  the 
market,  the  temporalities  of  vacant  bishoprics,  the 
profits  that  grow  by  the  tenures  of  lands,  and  such 
like,  if  there  any  be. 

And  albeit  that  both  the  one  sort  and  other  of  these 
be  at  the  last  brought  unto  that  office  of  her  majesty's 


liAn  Historical  A  ccount  of  ike  Office  of  Alienations,         1 33 

exchequer,  which  we,  by  a  metaphor,  do  call  the  pipe.  The  pipe. 
as  the  civilians  do  by  a  like  translation  name  it  Fiscus^ 
a  basket  or  hag,  because  the  whole  receipt  is  finally 
conveyed  into  it  by  the  means  of  divers  small  pipes  or 
quills,  as  it  were  water  into  a  great  head  or  cistern ; 
yet  nevertheless  some  of  the  same  be  first  and  imme- 
diately left  in  other  several  i>laces  and  courts,  from 
whence  they  are  afterwards  carried  by  silver  streams, 
to  make  up  that  great  lake,  or  sea,  of  money. 

As  for  example,  the  profits  of  wards  and  their  lands 
be  answered  into  that  court  which  Ls  proper  for  them ; 
and  the  fines  for  all  original  writs,  and  for  causes  that 
pass  the  pjeat  seal,  were  wont  to  be  immediately  paid 
into  the  hanaper  of  the  chancerj' :  howheit  now  of Tiie  hana. 
late  years,  all  the  sums  which  are  due,  either  for  any^"" 
writ  of  covenant,  or  of  other  sort,  whereupon  a  final 
concord  is  to  be  levied  in  the  common  bench,  or  for 
any  writ  of  entry,  whereupon  a  common  recovery  is 
to  be  suffered  there;  as  also  all  sums  demandable, 
cither  for  licence  of  alienation  to  be  made  of  lands 
lioiden  in  chief,  or  for  the  pardon  of  any  such  alien- 
ation, already  made  without  licence,  together  with 
the  mean  profits  that  be  forfeited  for  that  offence  and 
trespass,  have  been  stayed  in  the  way  to  the  hanaper, 
and  been  let  to  farm,  upon  assurance  of  three  hun-Tiiiiinffl«»* 
dred  pound  of  yearly  standing  profit,  to  be  increased  JJ^/Jf*,,^ 
over  and  above  that  casual  commodity,  that  was  found  ^aia^er. 
to  be  answered  in  the  hanaper  for  them,  in  the  ten 
years,  one  with  another,  next  before  the  making  of 
the  same  lease. 

And  yet  so  as  that  yearly  rent  of  increase  is  now 
still  paid  into  the  hanaper  by  four  gross  portions,  not 
altogether  equal,  in  the  four  usual  open  terms  of  St, 
Michael,  and  St.  Hilary,  of  Easter,  and  the  Holy  Tri- 
nity, even  as  the  former  casualty  itself  was  wont  to  be, 
b  parcel  meal,  brought  in  and  answered  there. 

And  now  forasmuch  as  the  only  matter  and  subject  The  name 
about  which  this  farmer  or  his  deputies  are  employed,**^'*'*'*®"" 
is  to  rate  or  compound  the  sums  of  money  payable  to 
her  majesty,  for  the  alienation  of  lands  that  are  either 
made  without  licence,  or  to  be  made  by  licence,  if 
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they  be  holden  io  chief,  or  to  psiss  for  common  reco- 
very, or  by  final  concord  to  be  levied,  thoiip^h  they  be 
not  so  holden,  their  service  may  therefore  very  aptly 
and  agreeably  be  termed  the  office  of  compositions  for 
alienations.  A\'hether  the  advancement  of  her  ma- 
jesty's commodity  in  this  part  of  her  prerogative,  or 
the  respect  of  private  lucre  or  both,  were  the  first 
motives  thus  to  dissever  this  member,  and  thereby  as  it 
were  to  mayhem  the  chancery,  it  is  neither  my  part 
nor  purpose  to  dispute. 

But  for  a  full  institution  of  the  service  as  it  now 
"Jj*"^  standeth,  howsoever  some  men  have  not  spared  to 
tiie  parts    spcak  hardly  thereof,  I  hold  worthy  my  labour  to  set  ^ 
V     '**^f"^'      down  as  followeth. 

I        -  First,  that  these  fines,  exacted  for  such  alienations, 

I  be  not  only  of  the  greatest  antiquity,  but  are  also  good 

^^  and  reasonable  in  themselves :  secondly,  that  the  mo- 

^^B  dern  and  present  exercise  of  this  office,  is  more  com- 

^^^  mendable  than  was  the  former  usage :  and  lastly,  that 

^H  as  her  majesty  hath  received  great  profit  thereby,  so 

^H  may  she,  by  a  moderate  hand,  from  time  to  time  reap 

^B  the  like,  and  that  without  just  grief  to  any  of  her 

P  subjects. 

The  first  As  the  lands  that  are  to  be  aliened,  be  either  imme- 

treatise!'"*  *i*s*^ly  holdcn  in  chief^  or  not  so  holden  of  the  queen : 
so  be  these  fines  or  sums  respectively  of  two  sundry 
sorts.  For  upon  each  alienation  of  lands,  immediately 
held  of  her  majesty  in  chief,  the  fine  is  rated  here,  either 
upon  the  licence,  before  the  alienation  is  made,  or  else 
upon  the  pardon  when  it  is  made  without  licence.  But 
generally  for  every  final  concord  of  lands  to  \ye  levied 
upon  a  writ  of  covenant,  xvarrantia  chart {E,  or  other 
writ,  upon  which  it  may  be  orderly  levied,  the  sum  is 
rated  here  upon  the  original  writ,  whether  the  lands 
be  held  of  the  queen,  or  of  any  other  person;  if  at 
the  least  the  lands  be  of  such  value,  as  tliey  may  yield 
the  due  fine.  And  hkcwise  for  every  writ  of  entry, 
whereupon  a  common  recovery  is  to  be  suffered,  the 
queen's  fine  is  to  be  rated  there  upon  the  writ  original, 
if  the  lands  comprised  therein  be  held  of  her  by  the 
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tenure  of  her  prerogative,  that  is  to  say,  in  chief,  or  of 
her  royal  person. 

So  that  I  am  hereby  inforced,  for  avoiding  of  con- The  icing's 
fusion,  to  speak  severally,  first  of  the  fines  for  alien- i|"*f'^'(,"j,j 
ation  of  lands  heJd  in  chief,  and  then  of  the  fines  upon  "7*'  ai'eu 
the  suing  forth  of  writs  original.     That  the  king* 
tenant  in  chief  could  not  in  ancient  time  alien  his  te- 
nancy without  the  king's  licence,  it  appeareth  by  the 
statute,  1  E.  J 11.  cap.  12.  where  it  is  thus  written 
*'  'WTiereas  divers  do  complain,  that  the  lands,  holden  1  e.  hi. 
**  of  the  king  in  chief,  and  aliened  without  licence,  *^'  ^'' 
**  have  been  seized  into  the  king's  hands  for  such 
"  alienation,  and  holden  as  forfeit :  the  king  shall  not 
*'  hold  them  as  forfeit  in  such  a  case,  but  granteth 
*•  that,  u]wn  such  aUenations,  tliere  shall  he  reasonable 
**  fines  taken  in  the  chanceiy  by  due  process." 

So  that  it  is  hereby  proved,  that  before  this  statute, 
the  oftence  of  such  aHenation,  without  licence,  was 
taken  to  be  so  gi'eat,  that  the  tenant  did  forfeit  the 
land  thereby ;  and  consequently  that  he  found  great 
favour  there  by  this  statute,  to  be  reasonably  fined  for 
his  trespass- 

And  although  we  read  an  opinion  20  lib.  Assis.  pari, 
17,  et  26.  Aas.  pari.  37.  which  also  is  repeated  by 
Hankf.  14  //,  4.  foL  3.  in  which  year  Magna  Charta 
was  confirmed  by  liim,  the  king's  tenant  in  chief 
might  as  freely  alien  his  lands  without  licence,  as 
might  the  tenant  of  any  other  lord:  yet  forasmuch  as 
it  appeareth  not  by  w  hat  statute  the  law  was  then 
changed,  I  had  rather  believe,  with  old  judge  Thorpe 
and  late  justice  Stanford,  that  even  at  the  common 
laiv,  which  is  as  much  as  to  say,  as  from  the  begin- 
ning of  our  tenures,  or  fi^om  the  beginning  of  the 
English  monarchy,  it  was  accounted  an  offence  in  the 
king's  tenant  in  chief,  to  alien  without  the  royal  and 
express  licence. 

And  I  am  sure,  that  not  only  upon  the  entering,  or 
fecording,  of  such  a  fine  for  alienation,  it  is  wont  to 
be  said  pro  t  i-ansgressionc  in  hac  parte  facta  ;  but  that 
you  may  also  read  amongst  the  records  in  the  Tower, 
fines  6  Hen*  Reg.  3.  Alemb.  4.  a  precedent  of  a 
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capias  m  manum  regis  terras  alienatas  sine  licentia 
regis,  and  that  namely  of  the  manor  of  Coselescombe 
in  Rent,  whereof  Robert  Cestcrton  was  then  the  kind's 
tenant  in  chief.  But  were  it  that,  as  ther  ?ay,  this 
began  first  20  Hen.  III.  yet  it  is  above  three  hundred 
and  sixty  years  old,  and  of  ecjiial  if  not  more  anti^- 
quity  than  Magna  Charta  itself,  and  the  rest  of  our 
most  ancient  laws ;  the  which  never  found  assui-ance 
by  parliament,  until  the  time  of  King  Edw.  L  who 
may  be  therefore  worthily  called  our  English  Solon  or 
Lycurgiis. 

The  fiiv'  for  Kow  therefore  to  proceed  to  the  reason  and  equity 
i>  mode-  of  exacting  these  fines  for  such  alienations,  it  standeth 
thus  :  when  the  king,  whom  our  law  understandeth  to 
have  been  at  the  first  both  the  supreme  lord  of  all  the 
persons,  and  sole  owner  of  all  the  lands  within  his 
dominions,  did  give  lands  to  any  suhject  to  hold  them 
of  himself,  as  of  his  crown  and  royal  diadem,  he 
vouchsafed  that  favour  upon  a  chosen  and  selected 
man,  not  minding  that  any  other  should,  without  his 
privity  and  good  liking,  be  made  owner  of  the  same. 
And  therefore  his  gift  has  this  secret  intention  inclosed 
within  it,  that  if  his  tenant  and  patentee  shall  dispose 
of  the  same  without  his  kingly  assent  first  obtained, 
the  lands  shall  revert  to  the  king,  or  to  his  successors, 
that  first  gave  them  :  and  that  also  was  the  very  cause, 
as  I  take  it,  why  they  were  anciently  seized  into  the 
king's  hands  as  forfeited  by  such  alienation,  until  the 
making  of  the  said  statute,  1  Edw.  III.  which  did 
qualify  that  rigour  of  the  former  law. 

Neither  ought  this  to  seem  strange  in  the  case  of  the 
king,  when  every  common  subject,  being  lord  of  lands 
which  another  holdeth  of  him,  ought  not  only  to  have 
notice  given  unto  him  upon  every  alienation  of  his 
tenant,  but  shall,  by  the  like  implied  intention,  re-have 
the  lands  of  his  tenants  d}  ing  without  heirs,  though 
they  were  given  out  never  so  many  years  agone,  and 
have  passed  through  the  hands  of  howsoever  many 
and  strange  possessors. 

Not  without  good  warrant,  therefore,  said  Mr.Fitz- 
herbert  in  his  Nat.  Brev.foi  147.  that  the  justices 
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ought  not  wittingly  to  suffer  any  fine  to  be  levied  of 
lands  holden  in  chief,  without  the  king's  licence. 
And  as  this  reason  is  good  and  forcible,  so  is  the 
equity  and  moderation  of  the  fine  itself  most  open  and 
apparent ;  for  how  easy  a  thing  is  it  to  redeem  a  for- 
fcitui'c  of  the  whole  lands  for  ever  with  the  profits  of 
one  year,  by  the  purchase  of  a  pardon  ?  Or  other- 
wise, how  tolerable  is  it  to  prevent  the  charge  of  that 
pardon,  with  the  only  cost  of  a  third  part  thereof, 
timely  and  beforehand  bestowed  upon  a  hcence  ? 

Touching  the  king's  fines  accustomably  paid  for  the  Tb*  antf- 
purchasing  of  wiits  original,  I  find  no  certain  begin-  J^^d^rari^m 
ning  of  them,  and  do  therefore  think  that  they  also  <'ffin«;s  op- 
grew  up  \*'ith  the  chancery,  which  is  the  shop  wherein  urj^oaj* 
they  be  forged;  or,  if  you  will,  with  the  first  ordinaiy 
jurisdiction  and  delivery  of  justice  itself. 

For  when  as  the  king  had  erected  his  courts  of  or- 
dinaiy resort,  for  the  help  of  his  subjects  in  suit  one 
against  another,  and  was  at  the  charge  not  only  to 
Wage  justices  and  their  ministers,  but  also  to  appoint 
places  and  officers  for  safe  custody  of  the  records  that 
concerned  not  himself;  by  which  means  each  man 
might  boldly  both  crave  and  have  law  for  the  present, 
and  find  memonals  also  to  maintain  his  right  and  re- 
covery, for  ever  after,  to  the  singular  benefit  of  him- 
self and  all  his  posterity;  it  was  consonant  to  good 
iHjason,  that  the  benefited  subject  should  render  some 
small  portion  of  his  gain,  as  well  towards  the  main- 
tenance of  this  his  own  so  great  commodity,  as  for 
the  supportation  of  the  king's  expence,  and  the  re- 
ward of  the  labour  of  them  that  were  wholly  em- 
ployed iov  his  profit. 

And  therefore  it  was  well  said  by  Littleton,  34  H.  6»  Li«t.34  H. 
/o/,  38.  that  the  chancellor  of  England  is  not  bound  ^'^'•*-  ^*' 
to  make  writs,  without  his  due  fee  for  the  writing  and 
seal  of  them.  And  that,  in  this  part  also,  you  may 
have  assurance  of  good  antiquity,  it  is  extant  among 
the  records  in  the  Tower,  2  H.  III.  Memb.  6.  that 
Simon  Hales  and  others  gave  unto  him  their  king, 
^num  palfreduyn  pro  summonendo  Mich ar do  Jiiio  ei 
hmxde  IViUielmi  de  Hanredy  quvd  tcneat  jin^njac^ 
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turn  coram  justidariis  apitd  Northampton  inter  die- 
turn  IVillidmum  et  pat  ran  d'icti  Arunldi  de  ftodo  in 
Barton.  And  besidtis  that,  in  oblatis  dc  Ann.  1,  2, 
c^'  7.  regis  Johannis,  fines  were  diversely  paid  to  the 
kin^,  upon  the  purchasing  writs  of  Mi'»rt  d'aiinccstor, 
dower,  pone,  to  remove  pleas,  for  inquisitions,  trial  by 
juries,  writs  of  sundiy  summons,  and  other  more. 

Hereof  then  it  is,  that  upon  every  w^rit  procured  for 
debt  or  damage,  amountini^  to  forty  pounds  or  more, 
a  noble,  that  is,  six  shillings  and  eight  pence,  is,  and 
usually  hath  been  paid  to  fine ;  and  so  for  every  hun- 
dred marks  more  a  noble :  and  likewise  upon  every 
writ  called  a  precipe  of  lands,  exceeding  the  yearly 
value  of  forty  shillings,  a  noble  is  given  to  a  fine ;  and 
for  every  other  five  marks  by  year,  moreover  another 
so  Rkh.  11.  noble,  as  it  is  set  forth  20  Rich.  II.  abridged  both  by 
justice  Fitzherbert,  and  justice  Brooke ;  and  may  also 
appeal*  in  the  old  Natttra  Brevium,  and  the  Register, 
which  have  a  proper  writ  of  deceipt,  formed  upon  the 
case,  where  a  man  did,  in  the  name  of  another,  pur- 
chase such  a  writ  in  the  chancery  without  his  know- 
ledge  and  consent. 

And  herein  the  writ  of  right  is  excepted  and 
passeth  freely ;  not  for  fear  of  the  words  in  Alagna 
Charta,  NuiU  vendcmus  justitiam  vel  rectum,  as  ' 
some  do  phantasy,  but  rather  because  it  is  rarely 
brought ;  and  then  idso  bought  dearly  enough  without 
such  a  fine,  for  tliat  the  trial  may  be  by  battle  to  the 
great  hazard  of  the  champion. 

The  like  exemption  hath  the  writ  to  enquire  of  a 
man's  death,  which  also,  by  the  twenty-sixth  chapter 
of  that  Ma^na  Chart  a,  nmst  l)e  granted  freely,  and 
without  giving  any  thing  for  it :  which  last  I  do  rather 
note,  because  it  may  be  well  gathered  thereby,  that 
even  then  all  those  other  writs  did  law'fully  answer 
tlieir  due  fines :  for  otherwise  the  like  prohibitioa 
would  have  been  published  against  them,  as  was  in 
this  case  of  the  inquisition  itseli\ 

I  see  no  need  to  maintain  the  mediocrity  and  eaii- 
ness  of  this  last  sort  of  fine,  which  in  lands  e3u:eedetli 
not  the  tenth  part  of  one  vear  s  value,  and  in  goods 

3" 
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the  two  hundredth  part  of  the  thing  that  is  demanded 
by  the  writ. 

Neither  has  this  office  of  ours  ♦originally  to  meddle  •  Right,  nt 
with  the  fines  of  any  other  original  writs,  than  of  such  «!fX.irke 
only  as  whereupon  a  fine  or  concord  may  be  had  and  '/ni*"re, 
levied;  which  is  commonly  the  wiit  of  covenant,  andomitt-d 
rarely  any  other.     For  we  deal  not  with  the  fine  of 'i'*"*^- 
the  writ  of  entry  of  lands  hoklen  in  chief,  as  due  upon 
the  original  writ  itself;  but  only  as  payable  in  the 
nature  of  a  licence  for  the  alienation,  for  which  the 
third  part  of  the  yearly  rent  is  answered ;  as  the  sta- 
tute 32  H.  VIII.  cap.  1.  hath  specified,  giving  the 
direction  for  it ;  albeit  now  lately  the  writs  of  entiy 
be  made  parcel  of  the  parcel  ferm  also ;  and  therefore 
I  will  here  close  up  the  first  part,  and  unfold   the 
second. 

Before  the  institution  of  this  ferm  and  office,  no  The  second 
writ  of  covenant  for  the  levyinff  any  final  concord,  noP^^'**^*'''* 
writ  of  entry  for  the  sufiermg  of  any  common  reco- 
very of  lands  holden  in  chicle  no  dnquet  for  licence  to 
alien,  nor  warrant  for  pardon  of  alienation  made, 
could  be  purchased  and  gotten  without  an  oath  called 
an  affidavit,  therein  first  taken  either  before  some  jus-  ah  fine* 
tice  of  assize,  or  master  of  the  chancery,  fur  the  true"*"*"  '"**  " 
discovery  of  the  yearly  value  of  the  lands  comprised 
in  every  of  the  same ;  in  which  doing,  if  a  man  shall 
consider  on  the  one  side  the  care  and  severity  of  the 
law,  that  would  not  be  satisfied  without  an  oath ;  and 
on  the  other  side  the  assurance  of  the  truth  to  be  had 
by  so  religious  an  affirmation  as  an  oath  ls,  he  will 
easily  believe  that  nothing  could  be  added  unto  that 
order,  either  for  the  ready  dispatch  of  the  subject,  or 
for  the  uttermost  advancement  of  the  king's  profit. 
But  quid  verba  audiam,  cum  facta  videam  f  ATuch 
peril  to  the  swearer,  and  little  good  to  our  sovereign 
hath  ensued  thereof.  For  on  the  one  side  the  justices 
of  assize  were  many  times  abused  by  their  clerks, 
that  preferred  the  recognitions  of  final  eoncoi'ds  taken 
m  their  circuit :  and  the  masters  of  the  chancery  were 
often  overtaken  by  the  fraud  of  solicitors  and  attor- 
neys, that  followed  their  clients  causes  here  at  West- 
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[  minster ;  and  on  the  other  side,  light  and  lewd  per- 
sons,  especially,  that  the   exactor   of  tlie  onth  did 
^neither  use  exhortation,  nor  examining  of  them  for 
taking  thereof,  were  as  easily  suborned  to  make  an 
affidavit  fur  money,  as  post-horses  and  hackneys  are 
taken  to  hire  in  Canterbury  and  Dover  way:  inso- 
much that  it  was  usual  for  him  that  dwelt  in  South- 
wark,  Shorcditcli,   or    I'othil-Street,  to   depose  the 
yearly  rent  or  valuation  of  lauds  lying  in  the  north, 
the  west,  or  other  remote  part  of  the  realm,  where 
either  he  never  was  at  all,  or  whence  he  came  so 
young,  that  little   could   he   tell    what   the    matter 
mcaned :  And  thus  comuetud'meni  peccandi fecit  mul' 
titudo  pcccdHfhim.    1  or  the  removing  of  which  cor- 
ruption, and  of  some  others  whereof  1  have  long  since 
particularly  heard,  it  was  thought  good  that  the  justice 
of  assize  should  be  intreatcd  to  have  a  more  vigilant 
eye  upon  their  cl'jrks  writing;  and  that  one  special 
master  of  the  chancery  should  he  appointed  to  reside 
in  this  office,  and  to  take  the  oaths  concerning  the 
matters  that  come  hither :  who  might  not  only  reject 
such  as  for  just  causes  were  unmeet  to  be  sworn,  but 
might  nlso  instruct  and  admonish  in  the  weight  of  an 
oath,  tliosc  others  that  are  fit  to  pass  and  perform  it: 
and  forasmuch  as  thereby  it  must  needs  fall  out  very 
often,  that  either  there  was  no  man  ready  and  at  hand 
that  could  with  knowledge  and  good  conscience  un- 
dertake the  oath,  or  else,  that  such  honest  persons  as 
were  present,  and  did  right  well  know  the  yearly  value 
of  tlie  lands,  would  rather  choose  and  agree  to  pay  a 
reasonable  fine  without  any  oath,  than  to  adventure 
the  uttermost,  wliich,  by  the  taking  of  their  oath,  must 
come  to  light  and  discovery:  It  was  also  provided, 
that  the  fermour,  and  the  deputies,  should  have  power 
to  treat,  compound  and  agree  with  such,  and  so  not 
exact  any  oath  at  all  of  them. 

How  much  this  sort  of  finance  hath  been  increased 
by  this  new  device,  I  will  reserve,  as  I  have  ah-eady 
plotted  it,  for  the  last  [lart  of  this  discourse:  but  in 
the  mean  while  I  am  to  note  fii*st,  that  the  fear  of 
common  i>erjury,  growhig  by  a  daily  and  over-usual  !»>• 


An  Historical  Account  of  the  Office  of  AUenatiom,         141 

quaintance  with  an  oath,  by  little  and  little  razeth  out 
that  most  reverend  and  religious  opinion  tlicreof,  which 
ought  to  be  planted  in  our  hearts,  is  hereby  for  a  great 
pai't  cut  off  and  clean  removed  :  then  that  the  subject 
yieldeth  little  or  nothing  more  now  tlian  he  did  before, 
considering  that  the  money,  which  was  wont  to  be 
saved  by  the  former  corrupt  swearing,  was  not  saved 
unto  him,  but  lost  to  her  majesty  and  him,  and  found 
only  in  the  purse  of  the  clerk,  attorney,  solicitor,  or 
other  follower  of  the  suit :  and  lastly,  that  the  client, 
besides  the  benefit  of  retaining  a  good  conscience  in 
the  passage  of  this  his  business,  hath  also  this  good 
assurance,  that  he  is  always  a  gainer,  and  by  no  means 
can  be  at  any  loss,  as  seeing  well  enough,  that  if  the 
composition  be  over-hard  and  heavy  for  him,  he  may 
then,  at  his  pleasure,  relies  e  himself  by  recourse  to  his 
oath  ;  which  also  is  no  more  tlian  the  ancient  law  and 
custom  of  the  realm  hath  required  at  his  hands.  And 
the  self-same  thing  is  moreover,  that  I  may  shortly  de- 
liver it  by  the  way,  not  only  a  singular  comfort  to  the 
executioners  of  this  office,  a  pleasant  seasoning  of  al! 
the  sour  of  their  labour  and  pains,  when  they  shall 
consider  that  they  cannot  be  guilty  of  the  doing  of 
any  oppression  or  wrong;  but  it  is  also  a  most  neces- 
sary instruction  and  document  for  them,  that  even  as 
her  majesty  hath  made  them  dispensators  of  this  her 
royal  favour  towards  her  people,  so  it  behoveth  them 
to  shew  themselves  pd'egrinatores^  even  and  equal 
distributers  of  the  same  ;  and,  as  that  most  honour- 
able lord  and  reverend  sage  counsellor,  the  *late  lord  •  tw«  pn*. 
Burleigh,  late  lord  treasurer,  said  to  myself,  to  deal  itJ'f„''^'hT'^" 
out  with  wisdom  and  good  dexterity  towards  all  the^Jac  «f  "hit 
sorts  of  her  loving  subjects.  writing. 

But  now  that  it  may  yet  more  particularly  appeprj"^' p^""*^ 
what  is  the  sum  of  this  new  building,  and  by  what 
joints  and  sinews  the  same  is  raised  and  knit  together, 
I  must  let  you  know,  that  besides  the  fermours  depu- 
ties, which  at  this  day  be  three  in  number, and  besides 
the  doctor  of  whom  1  spake,  there  is  also  a  receiver, 
who  alone  handleth  the  moneys,  and  three  clerks,  that 
^>e  employed  severally,  as  anon  you  shall  perceive; 
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and  by  these  persons  the  whole  proceeding  in  thl* 
charge  is  thus  iierformed, 
pfftCMfi.        IF  the  recognition  or  acknowledgment  of  a  final  com 
cord  ujjon  any  writ  of  covenant  finable,  for  so  we  call 
that  whiclj  containeth  lands  alwve  the  yearly  value  of 
forty  shillings,  and  all  others  we  term  unfinable,  be 
taken  by  justice  of  assize,  or  by  the  chief  justice  of  the 
common  plcas»  and  the  yearly  value  of  those  lands  be 
also  declared  by  aflidavit  made  before  the  same  justice  J 
then  is  the  recognition  and  vahie,  signed  with  the  hand-* 
writing  of  that   justice,    carried  by  the  cursitor  in 
chancery  for  that  shire  where  those  lands  do  lie,  and 
by  him  is  a  writ  of  covenant  thereupon  drawn  and  in- 
grossed  in  parchment ;  wliich,  having  the  same  value 
indorsed  on  tiie  backside  thereof,  is  brought,  together 
with  the  said  paper  that  doth  warrant  it,  into  this 
office :  and  there  first  the  doctor,  confening  together 
the  pai>er  and  writ,  indorseth  his  name  upon  that  writ, 
close  underneath  the  value  thereof:  then  forasmuch  as 
the  valuation  tliereof  is  already. made,  that  writ  is  de- 
livered to  the  receiver,  who  taketh  the  sum  of  money 
that  is  due,  after  the  rate  of  that  yearly  value,  and  in- 
dorseth the  payment  thereof  upon  the  same  %iTit  ac- 
cordingly :  this  done,  the  same  writ  is  brought  to  the- 
second  c!erk,  who  entereth  it  into  a  several  book,  kept 
only  for  final  writs  of  covenant,  together  with  the 
yearly  value,  and  the  rate  of  the  money  paid,  with  the 
name  of  tlie  party  that  made  the  affidavit,  and  of  the 
justice  that  took  it ;    and  at  the  foot  of  that  writ 
maketh  a  secret  mark  of  his  said  entry  :  lastly,  that 
writ  is  delivered  to  the  deputies,  who  seeing  that  all 
the  premises  be  orderly  performed,  do  also  indorse 
their  own  names  upon  tlie  same  writ  for  testimony  of 
the  money  received.     Thus  passelh  it  from  this  office 
to  the  cuxtos  hrevium,  from  him  to  the  queen's  silver, 
then  to  the  chirograi>her  to  be  ingrossed,  and  so  to  be 
proclaimed  in  the  court.  But  if  no  affidavit  l3e  already 
made  touching  the  value,  then  is  the  writ  of  covenant 
brought  first  to  the  deputies  ready  drawn   and  in- 
grossed  :  and  tlien  is  the  value  made  either  by  compo- 
sition had  with  them  without  any  oath,  or  else  by  oath 
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taken  before  the  doctor ;  if  by  composition;  then  one  of 
the  deputies  setteth  down  tlie  yearly  value,  so  agreed 
upon,  at  the  foot  of  the  backside  of  the  wi'it ;  which 
value  the  doctor  causeth  one  of  the  clerks  to  write  on 
the  top  of  the  backside  of  the  writ,  as  the  ciirsitor  did 
in  the  former,  and  after  that  the  doctor  indorseth  his 
own  name  underneath  it,  and  so  passcth  it  through 
the  hands  of  the  receiver,  of  the  clerk  that  maketh 
i\\e  entry,  and  of  the  deputies,  as  the  former  writ 
did.  But  if  the  valuation  be  made  by  oath  taken 
l»efore  the  doctor,  then  causeth  he  the  clerk  to  in- 
dorse that  value  accordingly,  and  tlien  also  subscribeth 
he  his  name  as  before ;  and  so  the  writ  taketh  the 
same  course  through  the  office  that  the  others,  had. 

And  this  is  the  order  for  writs  of  covenant  that  be  pr<»ce«d- 
6nable  :  the  like  whereof  was  at  the  first  observed,  in  '"^  "P*** 

writs  oC 

the  passing  of  writs  of  entry  of  lands  holden  in  chief :  eutrj. 
saving  that  they  be  entered  into  another  book,  especi- 
ally appointed  for  them  and  for  Ucences  and  pardons 
of  alienations ;  and  the  like  is  now  severally  done  with 
the  writs  of  entry  of  lands  not  so  holden  :  which  wiits 
of  covenant  or  entry  not  finable,  thus  it  is  done  :  an 
affidavit  is  made  either  before  some  such  justice,  or 
before  the  said  doctor,  that  the  lands,  comprised  in  th^ 
writ,  be  not  Avorth  above  forty  shillings  by  the  year, 
to  be  taken.  And  albeit  now  here  can  be  no  composi- 
tion, since  the  qutH?n  is  to  have  no  fine  at  all  for  un- 
finable  writs,  yet  doth  the  doctor  indorse  his  name, 
and  cause  the  youngest,  or  third  clerk,  both  to  make 
miry  of  the  writ  into  a  third  book,  purposely  kept  for 
those  only  writs,  and  also  to  indorse  it  thus,  fnis  nul' 
ks :  That  done,  it  receiveth  the  names  of  the  depu- 
ties, indorsed  as  before,  and  so  passeth  hence  to  the 
custos  brevium  as  the  rest.  Upon  every  dcxjuet  for 
licence  of  ahenation,  or  wan  ant  for  pardon  of  aliena- 
tion, the  party  is  likewise  at  liberty  either  to  compound 
with  the  deputies,  or  to  make  affidavit  touching  the 
yearly  value  ;  which  being  known  once  and  set  down, 
the  doctor  subscribeth  his  name,  the  receiver  taketh 
the  money  after  the  due  rate  and  proportion  ;  the  se- 
cond clerk  entereth  the  doquet  or  warrant  into  the 
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I  book  that  is  proper  for  theoi,  and  for  the  writs  of 
entry,  with  a  notice  also,  whether  it  passeth  by  oath 
or  by  compositioii :  then  do  tlie  deputies  sign  it  with 
their  hands,  and  so  it  is  conveyed  to  the  deputy  of  Mr. 
Bacon,  clerk  of  the  licences,  wliose  charge  it  is  to  pro- 
cuie  the  hand  of  the  lord  chancellor,  and  consequently 
t  the  great  seal  for  every  such  licence  or  pardon. 

There  yet  rcmaineth  untouched,  the  order  that  is 
for  the  mean  profits ;  for  which  also  there  is  an  agree- 
ment  made  here  when  it  is  discovered  that  any  alie- 
nation hath  been  made  of  lands  holden  in  chief,  with» 
out  the  queen's  licence  ;  and  albeit  that  in  the  other 

r  cases,  one  whole  year's  profit  be  commonly  payable 
upon  such  a  j>ardon,  yet  where  the  alienation  is  made 
by  devise  in  a  last  will  only,  the  third  part  of  these 
profits  is  there  demandable,  by  special  provision  there* 
s4H.vin.of  made  in  the  statute  34  H.  VIII.  c.  5.  but  yet  every 
way  the  yearly  profits  of  the  lands  so  aliened  without 
licence,  and  lost  even  from  the  time  of  the  writ  o£  scire 
faciaSi  or  inquisition  thereupon  returned  into  the  ex- 
chequer, until  the  time  that  the  party  shall  come  hi- 
ther to  sue  forth  his  charte]'  of  pardon  for  that  offence. 

In  which  part  the  subject  hath  in  time  gained  double 
ease  of  two  weighty  burdens,  that  in  former  ages  did 
grievously  press  him  :  the  one  before  the  institution  of 
this  office,  and  the  other  sithence  ;  for  in  ancient  time^ 
and  of  right,  as  it  is  adjudged  46  E.  III.  Fitzh.  for- 
fait  18.  the  mean  profits  were  precisely  answered  after 
the  rate  and  proportion  per  diem^  even  from  the  time 
of  the  alienation  made.  Again,  whereas  before  the  re- 
ceipt of  them  in  this  office,  they  were  assessed  by  the 
affidavit  from  the  time  of  the  inquisition  found,  orscire 
facias  returned,  now  not  so  much  at  any  time  as  the 
one  half,  and  many  times  not  the  sixth  part  of  them, 
is  exacted.  Here  therefore,  above  the  rest,  is  gi-eat 
necessity  to  shew  favour  and  merciful  dealing :  be* 
cause  it  many  times  happeneth,  that  either  through 
the  remote  dwelling  of  the  party  from  the  lands,  or  by 
the  negligence- or  evil  practice  of  under-slieriffs  and 
their  bailiffs,  the  owner  hath  incurred  the  forfeiture  of 
eight  or  ten  years  whole  profits  of  his  laodsj  before  he 
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Cometh  to  the  knowledge  of  the  process  that  runneth 
against  him  :  other  times  an  alienation  made  without 
licence  is  discovered  wlien  the  present  owner  of  the 
lands  is  altogether  ignorant  that  his  lands  be  holden  in 
chief  at  all :  other  times  also  some  man  concludeth 
himself  to  have  such  a  tenure  hy  his  own  suing  forth 
of  a  special  writ  of  livery,  or  by  causeless  procuring  a 
licence,  or  pardon,  for  liis  alienation,  when  in  truth 
the  lands  be  not  either  holden  at  all  of  her  majesty,  or 
not  holden  in  chief,  but  by  a  mean  tenure  in  socage,  or 
by  knight's  service  at  the  most.  In  which  cases,  and 
the  like,  if  the  extremity  should  be  rigorously  urged 
and  taken,  especially  where  the  years  be  many,  the 
party  should  be  driven  to  his  utter  overthrow,  to  make 
half  a  purchase,  or  more,  of  his  own  proj)er  land  and 
living. 

About  the  discovery  of  the  tenure  in  chief,  following  The  chief 
of  process  for  such  alienation  made,  as  also  about  the 
(billing  upon  sheriffs  for  their  accounts,  and  the  bringing 
in  of  the  parties  by  seisure  of  their  lands,  therefore  the 
first  and  principal  clerk  in  this  office,  of  whom  I  had 
not  before  any  cause  to  speak,  is  chiefly  and  in  a  man- 
Der  wholly  occupied  and  set,  on  work.     Now  if  it  doThedi»- 
*tany  time  happen,  as,  notwithstanding  the  best  en-u^^^SJ°^ 
deavour,  it  may  and  doth   happen,  that  the  process,  holtieih 
►Wsoever  colourably  awarded,  hath  not  hit  the  very  "°!  '5^ 
'k  whereat  it  was  directed,  but  haply  calleth  upon  „!,'*„  he 
ime  man  who  is  not  of  right  to  be  charged  with  the '» s^ied 
tenure  in  chief,  that  is  objected  against;  then  is  he,^"^^j"*' 
Upon  oath  and  other  good  evidence,  to  receive  his  dis- 
charge under  the  hands  of  the  deputies,  but  with  a 
^UQusque^  and  with  salvo  jure  domince.     Usage  and 
Receivable  manner  of  awarding   process   cannot  be 
avoided,  especially  where  a  man,  having  in  some  one 
place  both  lands  holden  in  chief,  and  other  lands  not 
lio  holden,  alieneth  the  lands  not  holden  :  seeing  that 
it  cannot  appear  by  record  nor  otherwise,  without  the 
express  declaration  and  evidences  of  the  party  him- 
self, whether  they  be  the  same  lands  that  be  holden, 
or  others.     And  therefore  albeit  the  party  grieved 
thereby  may  have  some  reason  to  complain  of  an  un- 
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true  charge,  yet  may  he  not  well  call  it  an  unjust  rwu 
ation  ;  but  ought  rather  to  look  upon  that  east*,  which 
in  tliia  kind  of  pi-oceeding  he  hath  found,  where,  be- 
sides his  labour,  he  is?  not  to  expend  above  two  and 
twenty  shilling's  in  llie  whole  charj^e,  in  comparison  of 
that  toil,  cost,  and  care,  which  he  in  the  case  was  wonl 
to  sustain  by  the  writ  o^ certior^miin  the  exchequer; 
wherein,  besides  all  his  labour,  it  did  cost  him  fifty 
shillings  at  the  least,  and  sometimes  twice  so  much, 
before  he  could  find  the  means  to  be  delivered. 

Thus  have  I  run  through  the  whole  oi*der  of  this 
practice,  in  the  open  time  of  the  term ;  and  that  the 
more  particularly  and  at  full,  to  the  end  that  thereby 
these  thing's  ensiling",  mi^ht  the  more  fVdly  appear,  and 
plainly  bewray  themselves :  fet,  that  this  present 
manner  of  exercising-  of  this  office  hath  so  many  testi- 
monies, interchangeahle  warrants,  and  counter-rol- 
mcnts,  whereof  each,  inmning  through  the  hands  and 
resting  in  the  power  of  so  many  several  persons,  is  suf- 
ficient to  argue  and  convince  all  manner  of  falsehood; 
so  as  with  a  general  conspiracy  of  all  those  offices  to- 
gether, it  is  almost  impossible  to  contrive  any  deceit 
therein :  a  right  ancient,  and  sound  poHcy,  where- 
upon both  the  order  of  tlie  accounts  in  the  exchequer, 
and  of  the  affairs  of  her  majesty's  own  honshold,  are  so 
grounded  and  built,  that  the  infection  of  an  evil  mind 
in  some  one  or  twain  cannot  do  any  great  harm,  unless 
the  rest  of  the  company  be  also  poisoned  by  their  con- 
tagion. And  surely,  as  Cicero  said,  Nulluin  est  tam 
desperatum  coUegiumJnqitonon  untts  e  multis  sitsana 
mentepraditus.  Secondly,  that  here  is  great  use  both 
of  discretion,  leaniing,  and  integfity  :  of  discretion,  I 
say,  for  examining  the  degTeesof  favour,  which  ought 
to  be  imparted  diversly,  and  for  discerning  the  valua- 
tions of  lands,  not  in  one  place  or  sliire,  but  in  each 
county  and  comer  of  the  realm  ;  and  that  not  of  one 
sort  or  quality,  but  of  every  kind,  nature,  and  degree: 
for  a  taste  whereof,  and  to  the  end  that  all  due  quality 
of  rates  be  not  suddenly  chai'ged  with  infidelity,  and 
(•o!vdemned  for  corruption ;  it  is  note- worthy,  that  fa- 
vour is  here  sometimes  right  worthily  bestowed,  not 
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only  in  a  general  regard  of  the  person,  by  which  every 
man  ought  to  have  a  go<>d  pennyworth  of  his  own,  but 
moie  especially  also  and  with  much  distinction :  for  a  Tbcperioa, 
peer  of  the  realm,  a  counsellor  of  state,  a  judge  of  the 
iiiiid^  an  officer  that  laboureth  in  furtherance  of  the  te- 
nure, or  a  poor  person,  are  not,  as  I  think,  to  be  mea- 
sui-ed  by  the  common  yard,  but  by  the  pole  of  special 
grace  and  dispensation.  Such  as  served  in  the  wars 
have  been  permitted,  by  many  statutes,  to  alien  their 
lands  of  this  tenure,  without  suing  out  of  any  licence. 
All  those  of  the  chancery  have  claimed  and  taken  the 
privilege  to  pass  their  MTits  without  fine;  and  yet  there- 
fore do  still  look  to  be  easily  fined :  yea  the  favourites  in 
court,  and  as  many  as  serve  the  queen  in  ordinary, 
take  it  unkindly  if  they  have  not  more  than  market 
me^sui^. 

Again,  tlie  consideration  of  the  place  or  county  The  placed 
where  the  lands  do  lie,  may  justly  cause  the  rate  or  va- 
luation to  be  the  more  or  less;  for  as  the  writs  to  com- 
monly report  the  land  by  numbers  of  acres,  and  as  it  is 
allowable,  for  the  eschewing  of  some  dangers,  that 
those  numbers  do  exceed  the  very  content  and  true 
quantity  of  the  lands  themselves ;  so  in  some  counties 
they  are  not  much  acquainted  with  admeasurement  by 
acre:  and  thereby,  for  the  most  part,  the  writs  of 
ibose  shires  and  counties  do  contain  twice  or  thrice  so 
many  acres  more  than  the  land  hatli.  In  some  ])laces 
the  lands  do  lie  open  in  common  fields,  and  be  not  so 
Tiduable  as  if  they  were  inclosed  :  and  not  only  in  one 
and  the  same  shire,  but  also  within  the  self-same  lord- 
ship, parish^  or  hamlet,  lands  have  their  divers  degrees 
of  value,  through  the  diversity  of  their  fertility  or  bar- 
renness :  wherein  how  great  odds  and  variety  there  is, 
he  shall  soonest  find,  tliat  will  examine  it  by  his  own 
skill  m  wiiatsoever  place  that  he  knoweth  best. 

Moreover,  some  lands  be  more  chargeable  than  others 
■re,  respecting  either  the  tenure,  as  knight's  service, 
anr^  ^  fr  tenure  in  cliief,  or  in  regard  of  defence  against 
th<  id  gi*eat  rivers ;  as  for  their  lying  near  to  the 

boitiers  of  the  realm,  or  lK?cause  of  great  and  continual 
purveya  eee  that  are  made  upon  them,  or  such  like. 
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I  And  in  some  counties,  as  namely  westward,  their 

j^H  yearly  rents,  by  which  most  commonly  their  value  to 

^B^-  her  majesty  is  accounted,  are  not  to  this  day  improved 

^H  at  all,  the  landlords  making  no  less  gain  by  fines  and 

^H  incomes,  than  there  is  raised  in  other  places  by  in- 

^^  han cement  of  i*ents. 

The  manner  and  sorts  of  the  conveyance  of  the  land 
itself  is  likewise  variable,  and  therefore  deserveth  a 
diverse  consideration  and  value :  for  in  a  pardon  one 
whole  year's  value,  together  with  the  mean  rates 
thereof,  is  due  to  be  paid ;  which  ought  therefore  to 
be  more  favourably  assessed,  than  where  but  a  third 
part  of  one  year's  rent,  as  in  a  licence  or  writ  of  entry, 
or  where  only  a  tenth  part,  as  in  a  writ  of  covenant,  is 
to  be  demanded. 

A  licence  also  and  a  pardon  are  to  pass  the  charges 
of  the  great  seal,  to  the  which  the  bargain  and  sale, 
the  fine  and  recovery  are  not  subject.  Sometimes  upon 
one  only  alienation  and  change,  the  purchaser  is  to  pass 
both  licence,  fine  and  recovery,  and  is  for  this  multi- 
phcity  of  payments  more  to  be  favoured,  than  he  which 
bringeth  but  one  single  pay  for  all  his  assurance. 

Moreover,  it  is  verj"  often  seen  that  the  same  land 
suflTereth  sundry  transmutations  of  owners  within  one 
term,  or  other  small  compass  of  time ;  by  which  re- 
turn much  profit  cometh  to  her  majesty,  though  the 
party  feel  of  some  favour  in  that  doing. 
The  end  of  Neither  is  it  of  smaU  moment  in  this  part,  to  behold 
cnnvej-  ^^  what  end  the  conveyances  of  land  be  delivered:  see- 
ing that  sometimes  it  is  only  to  estabUsh  the  lands  in 
the  hands  of  the  owner  and  his  posterity,  without  any 
alienation  and  change  of  possession  to  be  made:  some- 
times a  fine  is  levied  only  to  makegood  aleasefor  years, 
or  to  pass  an  estate  for  life,  upon  which  no  yearly  rent 
is  reserved  i  or  to  grant  a  reversion,  or  remainder,  ex- 
pectant upon  a  lease,  or  estate,  that  yieldeth  no  rent. 
Sometimes  the  land  is  given  in  mortgage  only,  with 
full  intention  to  be  redeemed  within  one  year,  six 
months,  or  a  lesser  time.  Many  assurances  do  also 
pass  to  godly  and  charitable  uses  alone ;  and  it  hap- 
peneth  not  seldom,  that,  to  avoid  the  yearly  oath,  for 
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averment  of  the  continuance  of  some  estate  for  life, 
which  ift  ei^ne,  and  not  subject  to  forfeiture,  for  the 
alienation  that  cometh  after  it,  the  party  will  offer  to 
sue  a  pardon  uncompelled  before  the  time;  in  all  ^v  hich 
some  mitigation  of  the  uttermost  value  may  well  and 
worthily  be  offered,  the  rather  for  that  the  statute, 
1 E.  III.  cap.  12,  willeth,  that  in  this  service  g*enerally 
a  reasonable  fine  shall  be  taken. 

Lastly,  error,  misclaim,  and  forg^etfulness,  do  now  Err&r  and 
and  then  become  suitors  for  some  remigaion  of  extreme  '"'"*'^"'<* 
rigour:  for  I  have  sundry  times  ohseri^ed,  that  an  as- 
surance, being  passed   through  for  a  competent  fine, 
hath  come  back  again  by  reason  of  some  oversight, 
and  the  party  hath  voluntarily  repassed  it  within  a 
while   after.     Sometimes  the  attorney,  or  follower  of 
the  cause,  unskilfully  thi'usteth  into  the  writ,  both  the 
uttermost  quantity,  or  more,  of  the  land,  and  the  full 
rent  also  that  is  given  for  it :  or  else  setteth  down  an 
cntierty,  where  but  a  moiety,  a  third,  or  fourth  part 
only  was  to  be  passed  ;  or  causeth  a  bargain  and  sale 
to   be  inrolled,  when  nothing  passed  thereby,  because 
Si  6ne  had  transferred  the  land  before;  or  else  inroUeth 
it  within  the  six  months ;  whereas,  before  the  end  of 
^lose  months,  the  land  was  brought  home  to  the  first 
-owner,  by  repayment  of  the  money  for  which  it  was 
-engaged.     In  which  and  many  other  like  caees  the 
•czjlient  wiU  rather  choose  to  give  a  moderate  fine  for  the 
^alienation  so  recharged,  than  to  undertake  a  costly 
;^lea  in  the  exchequer,  for  reformation  of  that  which 
Xvas  done  amiss.    I  take  it  for  a  venial  fault  also  to 
Vouchsafe  a  pardon,  after  the  rate  and  propcotion  of  a 
Xicence,  to  hira  that  without  fi-aud  or  evil  mind  hath 
-^pped  a  term  or  two  months,  by  forgetting  to  pur- 
chase his  licence. 

Ml'  fe  could  I  say  concerning  this  unblamea* 
ble  ill  .  y  of  fines  and  rates;  but  as  I  meant  only 
to  give  an  essay  thereof,  so  not  doubting  but  that  this 
may  stand,  both  for  the  satisfaction  of  such  as  be  in- 
different, and  for  the  discharge  of  us  that  be  put  in  trust 
with  the  service,  wherein  no  doubt  a  good  discretion 
juid  dexterity  ought  to  be  used.  I  resort  to  the  plact 
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where  I  left,  affirming  that  there  is  in  this  employment 
of  ours  erreat  useof  ^ood  learning  also,  as  well  to  dis- 
tinguish the  manifold  soils  of  tenures  and  estates ;  to 
make  construction  of  grants,  conveyances  and  wills, 
and  to  sound  the  validity  of  inquisitions,  livi^ries,  li- 
cences, and  pardons  :  as  also  to  deoiplier  the  luanifoid 
slights  and  subtleties  that  are  daily  offered  to  defraud 
lier  majesty  in  this  her  most  ancient  and  due  preroga- 
tive, and  6naUy  to  handle  many  other  matters,  whicli 
this  purpose  will  not  permit  me  to  recount  at  large. 

Lastly,  here  is  need,  as  I  said,  of  integrity  through- 
out the  whole  labour  and  practice,  as  without  the 
which  both  tlie  former  learning  and  discretion  are  no 
better  than  artnata  tiequitia,  and  nothing  else  but  de- 
testable craft  and  double  villany. 

And  now  as  you  have  seen  that  these  clerks  want 
not  their  full  task  of  labour  during  the  time  of  the 
open  terra,  so  is  there  for  them  whereuj)on  to  lie  occu- 
pied in  the  vacation  also. 

For  whereas  alienations  of  lands,  holdcn  by  the  te- 
nure of  prerogative,  be  continually  made,  and  that  by 
many  and  divers  ways,  whereof  all  are  not,  at  the  first, 
to  be  found  of  record ;  and  yet  for  the  most  part  do 
come  to  be  recorded  in  the  end :  the  clerks  of  this 
office  do,  in  the  time  of  the  vacation,  repair  to  the 
rolls  and  records,  as  well  of  the  chancery  and  king's 
bench,  as  of  the  common  pleas  and  exchequer, 
whence  they  extract  notes  not  only  of  inquisitions, 
common  recoveries,  and  indentures  of  bargains  and 
sales,  that  cannot  but  be  of  record,  but  also  of  such 
feoffments,  exchanges,  gifts  by  will,  and  indentures 
of  covenants  to  raise  uses  of  lands  holden  in  chief,  as 
ore  first  made  in  tlie  countiy  without  matter  of  record, 
and  come  at  the  length  to  be  found  by  ofiice  or  inqui- 
sition, that  is  of  record ;  all  which  are  digested  into 
apt  books,  and  are  then  sent  to  the  remembrancer  of 
the  lord  treasurer  in  the  exchequer,  to  the  end  that  he 
may  make  and  send  out  processes  upon  them,  as  he 
doth  upon  the  extracts  of  the  final  concords  of  sudi 
lands,  which  the  clerk  of  the  fines  doth  convey  unto 
him.  '  "-   '^' 
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Thus  it  is  plain,  tliat  this  new  ordei*  by  many  de- 
grees excelleth  the  former  usage;  as  also  for  the  pre- 
sent advancoment  of  her  majesty^s  commodity,  and  for 
the  future  profit  which  must  ensue  by  such  discovery 
of  tenures  as  were  concealed  before,  by  awaking  of 
such  as  had  taken  a  long  sleep,  and  by  reviving  a 
great  many  that  were  more  than  half  dead. 

The  fees  or  allowances,  that  ai'e  termly  given  to 
thesa  deputies,  receiver,  and  clerks,  for  recompence 
of  these  their  pains,  1  Co  purposely  pretermit;  Ijecause 
they  be  not  certain,  but  arbitrary,  at  the  good  pleasure 
of  those  honourable  persons  that  have  the  dispensa- 
tion of  the  same  :  how  beit  hitherto  each  deputy  and 
the  recei\rer  hath  received  twenty  pounds  for  Iiis  tra- 
vel in  each  term,  only  the  doctor  hath  not  allowance 
of  any  sum  in  gross,  but  is  altogether  paid  in  petty 
fees,  by  the  party  or  suitor;  and  the  clerks  arc  partly 
rewarded  by  that  mean  aUo,  for  their  entries,  dis- 
charges, and  some  other  writings,  besides  that  termly 
fee  which  they  are  allowed. 

But  if  the  deputies  take  one  penny,  besides  thek  Note. 
known  allowance,  they  buy  it  at  the  deai'est  price  that 
may  be;  I  mean  tlie  shipwreck  of  conscience,  and 
with  the  irrecoverable  loss  of  their  honesty  and  credit; 
and  therefore  since  it  ap[>eareth  which  way  each  of 
these  hath  his  reward,  let  us  also  examine  that  in- 
crease of  benefit  and  gain,  which  is  brought  to  her 
majesty  by  the  invention  of  this  office. 

At  the  end  of  Hilary  terra  l/i89,  Iieing  the  last  open 
term  of  the  lease  of  these  profits  granted  to  the  late 
earl  of  Leicester,  which  also  was  to  expire  at  the  feast 
of  the  Annunciation  of  the  blessed  Virgin  Mary  1590, 
then  shortly  to  ensue;  the  officers  above  remeailiored 
thought  it,  for  good  causes,  their  duties  to  exliibit  to 
the  said  right  honouralile  the  lord  treasurer  a  special 
declaration  of  the  yeai'ly  profits  of  these  finances,  paid 
into  the  hanaper  during  every  of  the  six  years  befoi'e 
the  beginning  of  the  demise  thereof  made  to  that  earl, 
conferred  with  the  profits  thereof  that  had  been  yearly 
taken  during  the  six  last  years  before  the  determination 
of  the  lease.     By  which  it  plainly  appeared^  that  in  all 
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those  first  six  years,  next  before  the  demise,  there  had 
been  raised  only  12798/.  1,55.  7d.  ob.  and  in  these  last 
[  six  yeai*s  of  the  demise  the  full  sum  of  32160/.  4^.  lOd, 
I  qu.  and  so  in  all  19862/.  2,y.  2^.  ob.  qu.  more  in  these 
last,  than  in  those  former  six  years.     But  because  it 
may  be  said,  that  all  this  increase  redounded  to  the 
'  gain  of  the  fermor  only,  I  must  add,  that  during  aU 
the  time  of  the  demise,  he  answered  300/.  rent,  of 
yearly  increase,  above  all  that  profit  of  2133/.  2^.  7d. 
iqu.  which  had  been  yearly  and  casually  made  in  the 
sixteen  years  one  with  another  next  before:  the  which, 
in  the  time  of  fourteen  years,  for  so  long  these  profits 
have  been  demised  by  three  several  leases,  did  bring 
4200/.  to  her  majesty's  coffers.     I  say  yearly;   which 
may  seem  strange,  that  a  casual  and  thereby  uncer- 
tain profit  should  yearly  be  all  one :  but  indeed  such 
was  the  wonderous  handling  thereof,  that  the  profit 
was  yearly  neither  more  nor  less  to  her  majesty,  how- 
soever it  might  casually  be  more  or  less  to  him  that 
\  did  receive  it.     For  the  writs   of  covenant  answered 
I  year  by  year  1152/.  16*.  Sd.  the  licences  and  pardons 
934/.  3*.  lid.  qu.  and  the  mean  rates  46/.  2s,  in  aU 
2133/.  2s.  7d.  qu.  without  increase  or  diminution. 

Moreover,  whereas  her  majesty  did,  after  the  death 

of  the  earl,  buy  of  the  countess,  being  his  executrix, 

the  remanent  of  the  last  term  of  three  years  in  those 

profits,  whereof  there  were  only  then  six  terms,  that 

is,  about  one  year  and  an  half,  to  coine,  paying  for  it' 

I  the  sum  of  3000/.  her  majesty  did  clearly  gain  by  that 

bargain  the  full  sum  of  1173/.  I5s.  Sd.  ob.  above  the 

said  3000/.  above  the  rent  of  3649/.  135.  lOd.  ob.  qu, 

\  proportionably  due  for  that  time,  and  above  all  fees  and 

L  Other  reprises.  Neither  hath  the  benefit  of  this  increase 

tto  her  majesty  been  contained  within  the  bounds  of 

['this    Email   office,  but  hath  swelled  ever  the  banks 

thereof,  and  displayed  itself  apparently,  as  well  in  the 

[  lanaper,  by  the  fees  of  the  great  seal,  which  yielding 

J20-S.  4^/.  towards  her  majesty  for  every  licence  and  par- 

jdoD,  was  estimated  to  advantage  her  highness  during 

[those  fourteen  years,  the  sum  of  3721/,  6s.  ob.  qu. 

more  than  without  that  demise  she  was  like  to  have 
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found.     As  also  in  the  court  of  wards  and  liveries, 
and  in  the  exchequer  itself:  where,  by  reason  of  the  te- 
nures in  chief  revived  through  the  only  labours  of  these 
officers,  both  the  sums  for  respect  of  homage  be  increas- 
ed, and  the  profits  of  wardships,  primer  seisins,  ouster 
le  niaine,  and  liveries,  cannot  but  be  much  advanced. 
And  so  her  majesty's  self  hath,  in  this  particular,  gain- 
ed the  full  sum  of  8736/.  5s.  5d.  ob.  qu.  not  compris- 
ing those  profits  in  the  exchequer  and  court  of  wards, 
the  very  certainty  whereof  lieth  not  in  the  knowledge 
of  these  ofl^cers,  nor  accounting  any  j)art  of  that  gi^at 
benefit  which  the  earl  and  his  executrix  hare  made  by 
the  demises :  which  one  year  with  another,  during  all 
the  thirteen  years  and  a  half,  I  suppose  to  have  been 
2263/.  or  thereabouts;   and  so  in  all  about  S7158/j 
above  all  his  costs  and  expences.     The  which  albeit 
I  do  here  report  only  for  the  justification  of  the  service 
in  this  place;  yet  who  cannot  but  see  withal,  how  much 
the  royal  revenues  might  be  advanced,  if  but  the  like 
good  endeavours  were  shewed  for  her  majesty  in  the 
rest  of  her  finances,  as  have  been  found  in  this  office 
for  the  commodity  of  this  one  subject  ? 

The  views  of  all  which  matter  being  presented  to 
the  most  wise  and  princely  consideration  of  her  majes- 
fyishe  was  pleased  to  demise  these  profits  and  fines  for 
other  five  years,  to  begin  at  the  feast  of  the  Annunci- 
ation 1590,  in  the  thirty-second  year  of  her  reign,  for 
the  yearly  rent  formerly  reserved  upon  the  leases  of  the 
earl;  within  the  compass  of  which  five  years,  expired 
at  the  Annunciation  1595,  there  was  advanced  to  her 
taajesty's  benefit,  by  this  service,  the  whole  sum  of 
13013/.  14,j.  Id.  qu.  beyond  the  ancient  yearly  revenues, 
which,  before  any  lease,  were  usually  made  of  these 

k~  iuioces.  To  which  if  there  be  added  5700/.  for  the 
Ipin  given  to  her  majesty  by  the  yearly  receipt  of  300/. 
|l  rent,  from  the  first  demise  to  the  earl,  until  the  time 
of  his  death,  together  with  the  sura  of  1173/.  155.  Sd, 
o!y.  clearly  won  in  those  six  terms  bought  of  the  coun- 
tess; then  the  whole  commodity,  from  the  first  insti- 
tution of  this  office,  till  the  end  of  these  last  five  years 
expired  at  the  Annunciation  1595,  shall  appear  U»\ie 
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19887/.  9«.  9d.  ob.  qu.  To  the  which  sum  also  if 
28550/,  15*.  ^d,  ob.  qu.  which  the  earl  and  the  coun- 
tess levied  hereby,  be  likewise  adjoined,  then  the 
whole  profit  taken  in  these  nineteen  years,  that  is,  from 
the  first  lease,  to  the  end  of  the  last,  for  her  majesty^ 
the  earl,  and  the  countess,  will  amount  unto  484i58/. 
5rf.  Aid,  This  labour  hitherto  thus  luckily  succeeding', 
the  deputies  in  this  office  finding  by  daily  proof,  tliat 
it  was  wearisome  to  the  subject  to  travel  to  divers 
places,  and  through  sundiy  hands,  for  the  pursuing  of 
common  recoveries,  either  not  holden  of  her  majesty 
at  all,  or  but  partly  hohlen  in  chief;  and  not  doubting" 
to  improve  her  majesty's  revenue  therein,  and  that 
without  loss  to  any,  either  private  person  or  public 
officer,  if  the  same  might  be  managed  by  them  jointly 
with  the  rest  whereof  they  had  the  charge;  they  fouucU 
by  search  in  the  hanaper,  that  the  fruits  of  those  writs 
of  entry  had  not,  one  year  with  another,  in  the  ten 
years  next  before,  exceeded  400/.  by  the  year.  Where- 
upon they  took  hold  of  the  occasion  then  present,  for 
the  renewing  of  the  lease  of  the  former  profits ;  and 
moved  the  lord  treasurer,  and  Sir  John  Fortescuev 
iinder-treasurer  and  chancellor  of  the  exchetjuer,  to 
join  the  same  in  one  and  the  same  demise,  and  to  yield 
unto  her  majesty  500/,  by  year  therefor ;  m  hich  i« 
100/.  yearly  of  increase.  The  which  desire  being  by 
tliem  recommended  to  her  majesty,  it  liked  her  forth- 
with to  include  the  same,  and  all  the  former  demised 
profits,  witliin  one  in  tire  lease,  for  seven  years,  to  be- 
gin at  the  said  feast  of  the  Ainiunciation  1597,  under 
the  yearly  rent  of  293,9/.  2^.  Id.  qu.  Since  which  time 
hitherto,  1  mean  to  the  end  of  Michaelmas  term  159i9, 
not  only  the  proportion  of  tiie  said  incrcased  100/.  but 
almost  of  one  other  100/.  also,  hath  been  answered  to 
her  majesty's  coffers,  for  those  recoveries  so  drawn 
into  the  demise  now  continuing. 

Thus  I  have  opened  both  the  fii'st  plotting,  the  es- 
pecial practice,  and  the  consequent  profit  aiising  by 
these  officers:  and  now  if  1  should  be  demanded,  whe- 
ther this  increase  of  profit  were  likely  to  stand  without 
fall,  or  to  be  yet  amended  or  made  more  ?     I  would 


An  Historical  Account  of  the  Office  of  Alienations. 

answer,  that  if  some  few  things  were  provided,  and 
some  others  pi-evented,  it  is  probable  enough  in  mine 
opinion,  that  the  profit  should  rather  receive  acces- 
sion than  decay. 

The  things  that  T  wish  to  be  provided  are  these : 
first,  that  by  the  diligence  of  these  officers,  assisted 
with  such  other  as  can  bring  good  help  thereunto,  a 
general  and  careful  collection  be  made  of  all  tlie  te* 
nui-es  in  chief;  and  that  the  same  be  digested  by  way 
of  alphabet  into  apt  volumes,  for  every  part,  or  shire» 
of  the  realm.     Then  that  every  office,  or  inquisition, 
that  findeth  any  tenure  in  chief,  shall  express  the  true 
quantities  of  the  lands  so  holden,  even  as  in  ancient 
time  it  was  wont  to  be  done  by  way  of  admeasurement, 
after  the  manner  of  a  perfect  extent  or  survey ;  where* 
by  all  the  parts  of  the  tenancy  in  chief  may  be  wholly 
brought  to  light,  howsoever  in  process  of  time  it  hath 
been,  or  shall  be  torn  and  dismembered.   For  preven-* 
tion,  I  wish  likewise,  first,  that  some  good  means  wens 
devised  for  the  restraint  of  making  these  inordinate , 
and  covenous  leases  of  lands,  holden  in  chief,  for  hun- 
<ireds  or  thousands  of  years,  now  grown  so  bold,  that 
they  dare  shew  themselves  in  fines,  levied  upon  the 
open  stage  of  the  common  pleas ;  by  wliich  one  man 
taketh  the  full  profit,  and  another  beareth  the  empty 
name  of  tenancy,  to  the  infinite  deceit  of  her  majesty 
ia  this  part  of  hex*  prerogative.  Then,  that  no  aUena- 
iioD   «f  lands  holden  in  chief  should  be  availablcv 
touching  the  freehold  or  inheritance  thereof,  but  only 
•  where  it  were  made  by  matter  of  record,  to  be  found 
in  some  of  her  majesty's  treasuries ;  and  lastly,  that  a 
continual  and  watchful  eye  be  had,  as  well  upon  these 
new  founden  traverses  of  tenure,  wliich  are  not  now 
tried  per  patriam,  as  the  old  manner  was;  as  also  upon 
all  such  pleas  \^  lioreunto  the  confession  of  her  majesty's 
said  attorney  general  is  expected !   so  as  the  tenure  of 
the  prei*oftative  be  not  prejudiced,  either  by  the  fraud 
of  coi;       "     V  at  the  law*  many  of  which  do  bend  their 
wits  t<>  .  erthrow  thereof;  or  by  the  gi-ecdiness  of 

clerks  and  attonieys,  that,  to  serve  their  own  gain,  do 
both  impair  the  tenure,  and  therewithal  grow  more 
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heavy  to  the  client,  in  so  costly  pleading  for  discharge, 
than  the  very  confession  of  the  matter  itself  would  prove 
unto  him.  I  may  yet  hereunto  add  another  thing,  very 
meet  not  only  to  be  prevented  with  all  speed,  but  also 
to  be  punished  with  great  severity  :  I  mean  that  collu- 
sion set  on  foot  lately,  between  some  of  her  majesty*s 
tenants  in  chief,  and  certain  others  that  have  had  to  do 
in  her  highness's  grants  of  concealed  lands :  where, 
under  a  feigned  concealment  of  the  land  itself,  nothing 
else  is  sought  but  only  to  make  a  change  of  the  tenure, 
which  is  reserved  upon  the  grant  of  those  concealments, 
into  that  tenure  in  chief:  in  which  practice  there  is  no 
less  abuse  of  her  majesty's  great  bounty,  than  loss  and 
hindrance  of  her  royal  right.  These  things  thus  settled, 
the  tenure  in  chief  should  be  kept  alive  and  nourished; 
the  which,  as  it  is  the  very  root  that  doth  maintain 
this  silver  stem,  that  by  many  rich  and  fruitful  branches 
spreadeth  itself  into  the  chancery,  exchequer,  and  court 
of  wards;  so,  if  it  be  suffered  to  starve,  by  want  of 
ablaqueation,  and  other  good  husbandry,  not  only  this 
yearly  fruit  will  much  decrease  from  time  to  lime, 
but  also  the  whole  body  and  boughs  of  that  precious 
tree  itself  will  fall  into  danger  of  decay  and  dying. 

And  now,  to  conclude  therewith,  I  cannot  see  how 
it  may  justly  be  misliked,  that  her  majesty  should,  in 
a  reasonable  and  moderate  manner,  demand  and  take 
this  sort  of  finance  :  which  is  not  newly  out  and  im* 
posed,  but  is  given  and  grown  up  with  the  first  law  it- 
self, and  which  is  evermore  accompanied  with  some 
special  benefit  to  the  giver  of  the  same  :  seeing  that 
lightly  no  ahenation  is  made,  but  either  upon  recom- 
pence  in  money,  or  land,  or  for  marriage,  or  other  good 
and  profitable  consideration  that  doth  move  it :  yea 
rather  all  good  subjects  and  citizens  ought  not  only  to 
yield  that  gladly  of  themselves,  but  also  to  further  it 
with  other  men  ;  as  knowing  that  the  better  this  and 
such  like  ancient  and  settled  revenues  shall  be  answer- 
ed and  paid,  the  less  need  her  majesty  shall  have  to  ask 
subsidies,  fifteens,  loans,  and  whatsoever  extraordinary 
helps,  that  otherwise  must  of  necessity  be  levied  upon 
them.     And  for  proof  that  it  shall  be  more  profitable 
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ler  nugesty,  to  have  every  of  the  same  to  be  manag- 
iy  men  of  fidelity,  that  shall  be  waged  by  her  own 
,  than  either  to  be  letten  out  to  the  £erraours  bene- 
or  to  be  left  at  large  to  the  booty  and  spoil  of  ra- 
ms ministers,  that  have  not  their  reward ;  let  the 
eriment  and  success  be  in  this  one  office,  and  per- 
le  for  all  the  rest. 

Laus  Deo. 
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LEAtlNED  READING 


Mr,  FRANCIS  BACONS, 

ONE   OF  HER   MAJESTY*S   CO"UNrtt  At"  LaV, 

STATUTE  OF  USES. 


lis  double  Reading  to  the  Hon.  Society  of  Geay's  Ii 
42  Eliz. 


I  HAVE  chosen  to  read  upon  the  statute  of  u  .set, 
made  27  Hen.  Vlll.a  law,  whereupon  the  inheritanczref 
of  this  realm  are  tossed  at  this  day,  like  a  ship  upon 
the  sea,  in  such  sort,  that  it  is  hard  to  say  which  hark 
will  sink,  and  which  will  get  to  the  haven ;  that  is  to 
say,  what  assurances  will  stand  good,  and  what  will 
not.  Neither  is  this  any  lack  or  default  in  the  pilots,  the 
grave  and  learned  judges  :  but  the  tides  and  currents 
of  received  errors,  and  unwarranted  and  abusive  ex- 
perience have  been  so  strong,  as  they  were  not  able  to 
keep  a  right  course  according  to  the  law,  so  as  this 
statute  is  in  great  part  as  a  law  made  in  the  parlia- 
ment, held  35  Reginse ;  for  in  ST  Keginae,  by  the  no- 
table judgment  upon  solemn  arguraentsof  all  the  judges 
assembled  in  the  exchequer-chamber,  in  the  famous 
cause  between  Dillon  and  Freine,  concerning  an  as- 
surance made  by  Chudleigh,  this  law  began  to  be  re- 
duced to  a  true  and  sound  exposition,  and  the  false 
and  perverted  exposition,  which  had  continued  for  so 
many  years,  though  never  countenanced  by  any  rule 
or  authority  of  weight,  but  only  enteiiained  in  a  po- 
pular conceit,  and  put  in  practice  at  adventure,  grew 
to  be  controled ;  since  which  time,  as  it  cometh  to 
pass  always  upon  the  fii^st  reforming  of  inveterate 
errors*  many  doubts  and  perplexed  questions  have 


Redding  on  the  Statute  ttf  Zhes. 

risen,  which  are  not  yet  resolved,  nor  the  law  there- 
mion  settled  :  the  consideration  wheretif  moved  me  to 
t^ke  the  occasion  of  perlorming-  tliis  paiti(  nkir  duty 
to  the  house,  to  see  if  I  could,  by  my  travel,  brirtg-  the 
exposition  thereof  to  a  more  general  good  of  the  com*, 
mon  wealth. 

Herein,  though  I  could  not  be  Ignorant  of  the  diffi- 
culty of  the  matter,  which  he  that  taketh  in  hand  shall 
soon  find;  or  much  less  of  my  own  inability,  wliich  1 
had  continual  sense  and  feeling  of ;  yet  because  I  had 
more  means  of  absolution  than  the  younger  sort,  and 
more  leisure  than  the  greater  sort,  I  did  think  it  noi 
impossible  to  work  some  profitable  effect ;  the  rather 
because  where  an  interior  wit  is  bent  and  conversant 
upon  one  subject,  he  shall  matiy  times  with  patience 
and  meditation  dissolve  and  undo  many  of  the  knofts^ 
which  a  greater  wit,  distracted  with  many  matters, 
would  rather  cut  in  two  than  unknit :  and  at  least,  if 
my  invention  or  judgment  lie  too  barren  or  too  weak; 
yet,  by  the  benefit  of  other  arts,  I  did  hope  to  dispoed 
or  digest  the  authorities  or  opinions  which  are  in  cased 
of  uses  in  such  order  and  method,  as  they  should  take 
light  one  from  another,  though  they  took  no  light  from 
me.    And  like  to  the  matter  of  my  reading  shall  my 
manner  be,  for  my  meaning  is  to  revive  and  recon- 
tinue  the  ancient  form  of  reading,  v^  hich  you  may  see 
»n  Mr.  Frowicke's  upon  the  prerogative,  and  all  other 
readings  of  ancient  time,  being  of  less  osteDtatiOTH 
snd  more  fruit  than  the  manner  lately  accustomed : 
^or  the  use  then  was,  substantially  to  expound  the 
^tutes  by  grounds  and  diversities ;  as  you  shall  find 
'^e  readings  still  to  run  upon  cases  of  like  law  and  con-^ 
*''4jy  law;  wheieof  the  one  includes  the  learning  of  A 
^^Wid,  the  other  the  learning  of  a  difference :  and  not 
^^  stir  concise  and  subtle  doubts,  or  to  contrive  amul- 
.^tude  of  tedious  and  intricate  cases,  whereof  all,  sav- 
'  '^g  one,  are  buried,  and  the  greater  part  of  that  one 
*^*ic,  which  is   taken,  is   commonly  nothing  to  the 
''^tter  in  hand  ;  but  my  lalx>ur  shall  be  in  the  anciertt 
^'Xirge,  to  open  the  law  uj>on  doubts,  and  not  to  open 
)\&  upon  this  law. 
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EXPOSITIO  STATUTI. 

The  exposition  of  this  statute  consists,  upon  the 
matter  without  the  statute :  upon  the  matter  within 
the  statute. 

Three  things  are  to  be  considered  concerning  these 
statutes,  and  all  other  statutes,  which  are  helps  and 
inducements  to  the  right  understanding  of  any  statute, 
and  yet  are  no  part  of  the  statute  itself. 

1.  The  consideration  of  the  statute  at  the  common 
law. 

2.  The  consideration  of  the  mischief  which  the 
statute  intendeth  to  redress,  as  also  any  other  mis- 
chief, which  an  exposition  of  the  statute  this  way  or 
that  way  may  breedilnin  .i 

3.  Certain  maxims'  of  the  common  law,  touching 
exposition  of  statutes.       i  " 

Having  therefore  framed  six  divisions,  according  to 
the  number  of  readings  upon  the  statute  itself,  I  have 
likewise  divided  the  matter  without  the  statute  into 
six  introductions  or  discourses,  so  that  for  every  day's 
reading  I  have  made  a  triple  provision. 

1.  A  preface  or  introduction. 

2.  A  division  upon  the  law  itself. 

3.  A  few  brief  cases,  for  exercise  and  argument. 

The  last  of  which  I  would  have  forborn :  and,  ac- 
cording to  the  ancient  manner,  you  should  have  taken 
some  of  my  points  upon  my  divisions,  one,  two,  or 
more,  as  you  should  have  thought  good  \  save  that  I 
had  this  regard,  that  the  younger  soil  of  the  bar  were 
not  so  conversant  with  matters  upon  the  statutes;  and 
for  their  ease  I  have  interlaced  some  matters  at  the 
common  law,  that  are  more  familiar  within  the  books. 

1.  The  first  matter  I  will  discourse  unto  you,  is  the 
nature  and  definition  of  an  use,  and  its  inception  and 
progression  before  the  statute. 

2.  The  second  discourse  shall  be  of  the  second 
Spring  of  this  tree  of  uses  since  the  statute. 

3.  The  third  discourse  shall  be  of  the  estate  of  the 
A5si/rances  of  this  realm  at  this  day  upon  uses,  and 
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indof  tliem  is  convenient  and  reiusonalde, and  not 
£it  t4)  be  touched,  as  far  as  the  sense  oi  law  and  nat^n^ 
con&tniction  oT  the  statute  ^  ill  give  leave ;  .9X^d  what 
kind  of  tliem  is  convenient  and  meet  to  be  suppressed. 

4.  Tlie  fourth  discourse  shall  be  of  certain  rules  and 
expositions  of  laws  applied  to  this  present  purpose, 

5.  The  fifth  discourse  shall  be  of  tlie  best  course  to 
remedy  the  same  inconveniencies  now  a-foot,  by  cou- 
stvuction  of  the  statute,  without  offering  violence  to  the 
letter  or  sense. 

6.  The  sixth  and  last  discourse  shall  be  of  the  best 
course  to  remedy  the  same  inconveniencies,  and  to  de- 
clare the  law  by  act  of  parhameiit :  which  last  I  think 
good  to  reserve,  and  not  to  publish. 

The  nature  of  a  use  is  best  discerned  by  considering 
what  it  is  not,  and  tlicn  what  it  is ;  for  it  is  the  nature 
of  all  human  science  and  knowledge  to  proceed  most 
safely,  by  negatives  and  exclusivcs,  to  what  is  affirma- 
tive and  inclusive : 

First,  an  use  is  no  right,  title,  or  interest  in  law; 
and  therefore  master  attorney,  who  read  upon  this 
statute,  said  well,  that  there  are  but  two  rights : 

Jus  in  re :  Jus  ad  rem. 

The  one  is  an  estate,  which  is  Jus  in  re  ;  the  other 

a  demand,  which  is  Jus  ad  rem :  but  a  use  is  neither ; 

80  that  in  24  H.  VIll.  it  is  said  that  the  saving  of  the 

^tute  of  1  R.  111.  which  saveth  any  right  or  interest  of 

mtails,  must  be  understood  of  intails  of  the  possession, 

^nd  not  of  the  part  of  the  use,  because  a  use  is  no 

^ght  nor  interest.     So  again,  you  see  Littleton's  con. 

^U  that  an  use  should  amoimt  to  a  tenancy  at  will, 

^'hereupon  a  release  might   well  inure,   because  of 

P^vity,  is  controled  by  4  and  5  II.  VII.  and  divers 

<^ther  books,  which  say  that  cestuy  que  use  is  punish- 

^^h  in  an  action  of  ti'esi>ass  towards  the  feoffees ;  only 

^  H.  v.  seemeth  to  be  at  some  discord  with  other 

**^ks,  where  it  is  admitted  for  law,  that  if  there  be 

^^■ituy  que  use  of  an  advowson,  and  he  be  outlaw  ed  in 

^  I>ersonal  action,  the  King  should  have  the  present- 

VOL.  IV.  M 
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tnent ;  which  case  Master  Ewens,  in  the  arg^ument  of 
Chudleigh*s  case,  did  seem  to  reconcile  thus :  where 
cestuy  que  tise,  being  outlawed,  had  presented  in  his 
own  name,  there  the  King  should  remove  his  incura* 
bent ;  but  no  such  thing  can  be  collected  upon  that 
book :  and  therefore  I  conceive  the  error  grew  upon 
this,  that  because  it  was  generally  thought,  that  a  use 
was  but  a  pernancy  of  profits ;  and  then  again  because 
the  law  is,  that,  upon  outlawries  upon  personal  actions, 
the  King  shall  have  the  peniancy  of  profits,  they  took 
that  to  be  one  and  the  self-same  thing  which  cestuy 
que  use  had,  and  which  the  King  was  intitled  unto: 
which  was  not  so ;  for  the  King  had  remedy  in  law  for 
his  pernancy  of  profits,  but  cent  ay  que  use  had  none. 
The  books  go  further,  and  say,  that  a  use  is  nothin^f, 
as  in  2  H.  Vll.  dot  was  brought  and  counted  sur  leas 
for  yeai's  rendi'ing  rent,  etc.   The  defendant  pleaded  in 
bar,  that  the  pisdniiff  nihil  habuit  tempore  dimissionis: 
the  plaintiff  made  a  special  replication,  and  shewed 
that  he  had  an  use,  and  issue  joined  upon  that ;  where* 
fore  it  appcareth,  that  if  he  had  taken  issue  upon  the 
.defendant's  plea,  it  should  have  been  found  against 
him.     So  again  in  4  Regina;,  in  the  case  of  the  Lord 
Sandys,  the  truth  of  the  case  was  a  fine  levied  by 
cestuy  que  use  before  the  statute,  and  this  coming  in 
question  since  the  statute  upon  an  averment  by  the 
plaintiff  quod  par  tesjmis  nihil  hahueruntM  is  saidthat 
the  defendant  may  shew  the  special  matter  of  the  use, 
and  it  shall  be  nodeparture  from  the  first  pleading  of  the 
fine ;  and  it  is  said  farther  that  the  averment  given  in 
4  H.  VIL  quod  partes Jirtis  nihil  hahuerunt^  nee  in  pos^  1 
sessione,  nee  in  usu,  was  ousted  upon  this  statute  c?*  j 
27  H.  VIII.  and  w^as  no  more  now  to  be  accepted   ^ 
but  yet  it  appeai*s,  that  if  issue  had  been  taken  ui)0f^ 
the   general  averment,  without   the  special   matted 
shewed,  it  shoidd  have  been  found  for  him  that  toot^ 
the  averment,  because  a  use  is  nothing.     But  thes^ 
books  are  not  to  be  taken  generally  or  grossly  ;  for  w^ 
see  in  the  same  books,  when  an  use  is  specially  alledged^ 
the  law  taketh  knowledge  of  it ;  but  the  sense  of  it  is,>^ 
that  use  is  nothing  for  which  remedy  is  given  by  the^ 
course  of  the  common  law,  so  ns  the  law  knoweth  it, 
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but  protects  it  not ;  and  therefore  when  the  question 
I  Cometh,  whether  it  hath  any  being  in  nature  or  con- 
Jscience,  the  law  accepteth  of  it ;  and  tlierefore  Little- 
,  ton's  case  is  ^ood  law,  that  he  who  liath  but  forty  shil- 
.  lin^  ti'ce-hold  in  use,  shall  be  sworn  in  an  inquest,  for 
I  it  is  ruled  secutidum  Jofnimum  7iaturaie,and  not  securi' 
I  dum  dominium  iegitivium,  nam  natura  dominus  est, 
I  quia  jructum  ex  re  percipit.   And  some  doubt  if  upon 
subsidies  and  taxes  ctstuij  que  use  should  be  valued  as 
an  owner:  so  likewise  if  cestui/  que  tisc  had  released 
Lis  use  ujito  the  feoffee  for  six  pounds,  or  contracted 
with  a  stranger  for  the  like  sum,  there  is  no  doubt 
but  it  is  a  good  condition  or  contraqt  wliereon  to 
ground  an  action  upon  the  case :  for  money  for  release 
of  a  suit  in  tlie  chancery  is  a  good  quid  pro  quo;  there- 
fore to  conclude,  though  a  use  be  nothing  in  law  to 
yield  remedy  by  cour»e  of  law,  yet  it  is  somewhat  in 
reputation  of  law  and  conscience :   for  that  may  be 
somewhat  in  conscience  M'hicli  is  nothing  in  law,  like 
as  that  may  be  something  in  law  which  is  nothing  in 
conscience ;  as,  if  the  feoffees  had  made  a  feoffment 
over  in  fee,  bona  JidCy  upon  good  consideration,  and, 
U|)on  a  iubp(xna  brouglit  against  them,  they  pleaded 
this  matter  in  chancery,  this  had  been  notliing  in  con- 
science, not  as  to  discharge  them  of  damages. 

A  second  negative  fit  to  be  understood  is,  that  a  use 
is  no  covin,  Jior  is  it  a  collusion,  as  the  word  is  now 
used ;  for  it  is  to  be  noted,  that  where  a  man  doth 
Remove  the  state  and  possession  of  land,  or  goods,  out 
of  himself  unto  another  upon  trust,  it  is  either  a  spe- 
cial trust,  or  a  general  trust. 
The  special  trust  is  either  lawful  or  unlawful. 
The  special  trust  unlawful  is,  according  to  the  case* 
provided  for  by  ancient  statutes  of  fermours  of  the 
J^rofits ;  as  where  it  is  to  defraud  creditors,  or  to  get 
lUen  to  maintain  suits,  or  to  defeat  the  tenancy  to  the 
'  J^rffcipe,  or  the  statute  of  mortmain,  or  the  lords  of' 
^-heir  wardships,  or  the  like ;  and  thosi'  ■.uo.  termetl 
frauds,  covins,  or  collusions. 

The  special  trust  lawful  is.  as  when  1  mteoff  some 
'^^  my  friends.  becausJt?  J.  8m  to  go  beyond  the  seas. 
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or  because  I  would  free  the  laud  from  sonie  statute,  or 
1  bond,  which  I  am  to  enter  into,  or  upon  intent  to  lie 
reinfeoffed,  or  intent  to  be  vouched,  and  so  to  suffer 
y  a  common  recovery,  or  upon  intent  that  the  feoffees 
Lsliall  infeoff  over  a  stranger,  and  infinite  the  like  in- 
tents and  purposes,  which  fall  out  in  mens  dealings 
and  occasions :  and  this  we  call  confidence,  and  the 
\  books  do  call  them  intents ;  but  where  the  trust  is  mrt 
special,  nor  transitory,  but  general  and  permanent, 
I  tiiere  it  is  a  use ;  and  therefore  these  three  are  to  be 
^  distinguished,  and  not  confounded ;  the  covin,  confi- 
dence, and  use. 

So  as  now  we  are  come  by  negatives  to  tlie  affinn- 
^utive,  what  a  use  is,  agreeable  to  the  definition  in 
Plowden,  352.  Delamer's  case,  where  it  is  said : 

An  use  is  a  trust  reposed  by  any  person  in  the  terre- 
I  tenant,  that  he  may  suffer  him  to  take  the  profits,  soA 
[  that  he  will  perform  his  intent. 

But  it  is  a  shorter  speech  to  say,  that 

Usus  est  dominium  Jidttdarlum :  Use  is  an  ownei's 
lifeship  in  trust. 

Sothatef5z/5  et  status,sive  possessio,  potius  differuni 
'  secundum  rationcmjoriytjuam  secundum  naturamrth 
for  that  one  of  them  is  in  court  of  law,  the  other  id 
court  of  conscience ;  and  for  a  trust,  which  is  the  way 
to  an  use,  it  is  exceeding  well  defined  by  a  civilian 
of  great  understanding : 

•    Fides  est  obligatio  conscientice  unius  ad  intentionm 
altcrius. 

And  they  have  a  good  division  likewise  of  rights : 

Jus  precarium :  Jus  fductarium  t  Jus  legitimutn^ 

1.  A  right  in  courtesy,  for  the  which  there  is  no  le- 
inedy  at  all. 

2.  A  right  in  trust,  for  which  there  is  a  remedy,  bii^ 
only  in  conscience. 

S.  A  right  in  law. 

So  much  of  the  nature  and  definition  of  an  use. 


i 


Reading  on  the  Statute  of  Uses. 

It  foUoweth  to  consider  the  parts  and  properties  ol 
an  use:  wherein  by  tlie  consent  of  all  books,  as  it  wasj 
distinctly  delivered  by  Justice  Walmsley  in  36  of  Elli-j 
zabeth :  Tlmt  a  tioist  consisteth  upon  three  parts. 

The  first,  that  the  feoflee  will  suffer  the  feoffor  to^ 
take  the  profits. 

The  second,  that  the  feoffee  upon  request  of  the  feot^i 
for,  or  notice  of  liis  will,  will  execute  the  estates  to  the  j 
feoflbr,  or  his  heirs,  or  any  other  by  his  direction. 

The  third,  that  if  the  feoffee  be  disseised,  and  so  the  j 
feoffor  disturljed,  the  feoffee  will  re-enter,  or  brinf^  an 
action  to  re-continue  tlie  possession;   so  that  those] 
three,  pernancy  of  profits,  execution  of  estates,  and^ 
defence  of  the  land,  are  the  three  points  of  trust. 

The  proj^erties  of  an  use  are  exceeiling  well  set^ 
forth  by  Fenner,  justice,  in  the  same  case ;  and  they  bel 
three: 

1 .  Uses,  saith  he,  are  created  by  confidence : 

2.  Preserved  by  privity,  which  is  nothinpj  else  butaj 
continuance  of  the  confidence,  without  interruption:^ 
and 

3.  Ordered  and  guided  by  conscience :  either  by  theJ 
private  conscience  of  the  feoffee ;  or  the  general  con- 1 
science  of  the  realm,  which  is  chancery. 

The  two  former  of  which,  because  they  be  matters 
more  thoroughly  beaten,  and  we  shall  have  occasion 
hereaftei"  to  handle  them,  we  will  not  now  dilate  upon  : 

But  the  third,  we  will  speak  somewhat  of;  both 
because  it  is  a  key  to  open  many  of  the  true  reasons, 
and  learnings  of  uses,  and  because  it  tendeth  to  decide 
our  great  and  principal  doubts  at  this  day. 

Coke  solicitor,  entring  into  his  argument  of  Chud- 
leigh's  case,  said  sharply  and  fitly:  "  I  vnW  put  never 
"  a  case  but  it  shall  be  of  an  use,  for  a  use  in  law 
''  hath  no  fellow  ;"  meaning,  that  the  learning  of  \ises 
is  not  to  be  matched  with  other  learnings.  Andei-son, 
chief  justice,  in  the  argument  of  the  same  case,  did 
truly  and  profoundly  control  the  vulgar  opinion  col- 
lected upon  5  E.  IV.  that  there  might  be  possessio 
frairis  of  a  use  ;  foi*  he  said,  that  it  w  as  no  more  but 
'Hat  the  chancellor  would  consult  with  the  xuVe^  ol 
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(V-,  where  the  iiitention  of  the  parties  did  not  spc- 
Icially  appear;  and  therefore  the  private  conceit,  which 
^Glanviie,  justice,  cited  in  the  42  Regina?,  in  the  case 
of  Corbet,  in  the  common  pleas,  of  one  of  LincoIuV 
Inn,  whom  lie  named  not,  but  seemed  to  allow,  is  not 
sound;  which  was,  tliat  a  use  was  but  a  limitation, 
and  did  ensue  the  nature  of  a  possession 

This  very  conceit  was  set  on  foot  in  27  H.  V^ II I.  in 
the  Lord  Darcie's  case,  in  which  time  they  began  to 
heave  at  uses :  for  thereafter  the  realm  had  many  ages 
ton^ether  put  in  use  the  passage  of  uses  by  will,  they 
began  to  argue  that  an  use  was  not  deviseable,  but 
that  it  did  ensue  the  nature  of  the  land ;  and  the  same 
year  after,  this  statute  was  made ;  so  that  this  opinion 
seemeth  ever  to  be  a  prelude  and  forenmner  to  an  act 
of  parliament  touching  uses ;  and  if  it  be  so  meant 
now,  I  like  it  well :  but  in  the  mean  time  the  opinion 
itself  is  to  be  rcjected ;  and  because,  in  the  same  case 
of  Corbet,  three  reverend  judges  of  the  court  of  com- 
mon pleas  did  deliver  and  publish  their  opinion,  thoug:b 
not  directly  upon  the  point  adjudged,  yet  obiter  as  one 
of  the  reasons  of  their  judgment,  that  an  use  of  in- 
heritance could  not  l)e  limited  to  cease ;  and  again, 
that  the  limitation  of  a  new  use  could  not  be  to  a 
strang-er;  ruling  uses  merely  according  to  the  grounil 
of  possession ;  it  is  worth  the  labour  to  examine  that 
learning*.  By  3  lien.  Vll.  you  may  collect,  that  if  tht' 
feoffees  had  been  disseised  by  the  common  law,  and 
an  ancestor  collateral  of  cestuy  que  use  had  released 
unto  the  disseisor,  and  his  warranty  had  attached  upon 
cestuy  que  use  ;  yet  the  chancellor,  upon  this  matter 
shewed,  would  have  no  respect  unto  it,  to  compel  the 
feoffees  to  execute  the  estate  unto  the  disseissor :  for 
there  the  case  Ix^ing,  that  cestui/  que  use  in  tail  having 
'  made  an  assiuance  Ity  fine  and  recovery,  and  by  waV- 
ranty  which  descended  upon  his  issue,  two  of  the 
judges  held*  that  the  use  is  not  extinct ;  and  Brynt"*J 
and  Hussey,  that  held  the  contrary,  said,  that  the  com-^ 
imon  law  is  altered  by  the  new  statute ;  whereby  the^ij 
ladmit,  that  by  the  common  law  that  warranty  will  no 
'bind  and  extinct  a  right  of  a  use,  as  it  will  do 
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light  of  possession ;  and  the  reason  is,  because  the  law  i 
of  collateral  warranty  is  a  hard  law,  and  not  to  l)e  con- 
sidered in  a  court  of  conscience.     In  5  Edw.  IV.  it  ia  | 
said,  that  if  cestuy  que  use  be  attainted,  query,  who 
shall  have  the  land,  for  the  lord  shall  not  have  the 
land  ;  so  as  there  the  use  doth  not  limitate  the  pos- 
session ;  and  the  reason  is,  because  the  lord  hath  a 
rent  by  title ;  for  that  is  nothing  to  the  subpcenOy  be- 
cause the  feoffee's  intent  was  never  to  advance  the  \ 
lord,  but  only  his  own  blood  ;  and  therefore  the  query  [ 
of  the  book  ariseth,  what  the  trust  and  confidence  of  j 
the  feofi'ee  did  tye  him  to  do,  as  whether  he  should , 
not  sell  the  land  to  the  use  of  the  feoffee's  will,  or  in  I 
pios  usus  ?    So  favourably  they  took  the  intent  in  those 
days,  as  you  find  in  27  Hen.  VI.  that  if  a  man  had 
appointed  his  use  to  one  for  life,  the  remainder  in  fee  j 
;  to  another,  and  cestuy  que  use  for  life  had  refused, 
because  the  intent  appeared  not  to  advance  the  heir 
at  all,  nor  him  in  reversion,  presently  the  feoffee  should 
have  the  estate  for  life  of  him  that  refused,  some  ways 
,  to  the  behoof  of  tlie  feoffor.     But  to  proceed  in  some 
I  better  order  towards  the  disproof  of  this  opinion  of  | 
^  limitation,  there  Ije  four  points  wherein  we  will  exa- 
mine the  nature  of  uses. 
j      1.   The  raising  of  them. 
!      £.  The  preser\ing  of  them. 

3,  The  transfcning  of  them. 

4.  The  extinguishing  of  them. 
^J..  In  all  these  four,  you  shall  see  apparently  that 
^Kb  stand  upon  their  own  reasons,  utterly  differing 
*^wm  cases  of  possession.  I  would  have  one  case 
f  shewed  by  men  learned  in  the  law,  where  there  is  a 

deed ;  and  yet  there  needs  a  consideration  ;  as  for  pa- 
role, the  law  adjudgeth  it  too  light  to  give  action 
without  consideration  ;  but  a  deed  ever  in  law  imports 
a  consideration,  because  of  the  deliberation  and  cere- 
mony in  the  confection  of  it :  and  therefore  in  8  Re- 
ginae  it  is  solemnly  argued,  that  a  deed  should  raise 
an  use  without  any  other  consideration.  In  the 
Queen's  case  a  false  consideration,  if  it  be  of  record, 
hurt  the  patent,  but  want  of  consideration  doth 
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never  hurt  it ;  and  yet  they  say  that  a  use  is  but  n 
nimble  and  light  thing;  and  now,  contrariwise,  it 
seeraeth  to  be  weightier  than  any  thing  else :  for  you 
cannot  weigh  it  up  to  raise  it,  neither  by  deed,  nor 
deed  inrolled,  without  the  weight  of  a  consideration ; 
but  you  shall  never  find  a  reason  of  this  to  the  world's 
end,  in  the  law  :  But  it  is  a  reason  of  chancery,  and  it 
is  this : 

That  no  coiu't  of  conscience  will  in  force  donum  gra- 
ttdtum,  though  the  intent  appear  never  so  clearly, 
where  it  is  not  executed,  or  sufficiently  passed  by  law  *, 
but  if  money  had  been  paid,  and  so  a  |>ersnn  damni* 
fied,  or  that  it  was  for  the  establishment  of  his  house, 
then  it  is  a  good  matter  in  the  chancery.  So  again  I 
would  see  in  the  law,  a  case  where  a  man  shall  take 
by  a  conveyance,  be  it  by  deed,  livery,  or  woixl,  that 
is  not  party  to  the  grant :  1  do  not  say  that  the  dcli- 
veiy  must  be  to  him  that  takes  by  the  deed,  for  a  deed 
way  be  delivery  to  one  man  to  the  use  of  another. 
Neither  do  I  say  that  he  must  be  party  to  the  delivery 
of  the  deed,  for  he  in  the  remainder  may  take  though  he 
be  not  party  ;  but  he  must  be  party  to  the  words  of  the 
grant ;  here  again  the  case  of  the  use  goeth  single, 
and  the  reason  is,  because  a  conveyance  in  use  is 
nothing  but  a  publication  of  the  trust ;  and  therefore 
so  as  the  party  trusted  be  declared,  it  is  not  material 
to  whom  the  publication  be.  So  much  for  the  raising 
of  uses.     Now  as  to  the  preserving  of  them. 

2.  There  is  no  case  in  the  common  law,  wherein 
notice  simply  and  nakedly  is  material  to  make  a  covin, 
ov  partkeps  criminis  ;  and  therefore  if  the  heir  which 
is  in  by  descent,  infeoff  one  which  had  notice  of  the 
disseisin,  if  he  were  not  a  dissthor  de  facto,  it  is  no- 
thing: so  in  33  H.  VI.  if  a  feoffment  be  made  upon 
collusion,  and  feoffee  makes  a  feoffment  over  upon 
good  consideration,  the  collusion  is  discharged,  and  it 
is  not  material  if  they  had  notice  or  no.  So  as  it  is 
put  in  14  H.  VIII.  if  a  sale  be  made  in  a  market  overt 
upon  good  consideration,  altliough  it  be  to  one  that 
hatli  notice  that  they  are  stolen  goods,  yet  the  property 
of  a  stranger  is  bound;  though  in  the  book  before 
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icnibci^pd  33  II.  V"I.  some  opine  to  the  contrary, 
nrh  is  clearly  no  law  ;  so  in  31  E.  III.  if  assets  de- 
j?cend  to  the  heir,  and  he  alien  it  upon  ^ood  conside- 
VdtiotK  although  it  be  to  one  that  had  notice  of  the 
i'deht,  or  of  the  >\'aiTanty,  it  is  good  enough.  So  25 
J  Ass.  p.  1.  if  a  man  enter  of  purpose  into  my  lands,  to 
jthe  end  that  a  stranger  which  hath  right,  should  bring 
f^is  prci'cipe  and  evict  the  land,  I  niay  enter  notwith- 

Rnding  any  such  recovery  ;  but  if  he  enter,  having 
(See  that  the  stranger  hatli  riglit,  and  the  stranger 
^wise  having  notice  of  his  entry,  yet  if  it  were  not 
lon  confederacy  or  collusion  between  them,  it  is  no- 
g ;  and  the  reason  of  these  cases  is,  because  the 
men  law  looketh  no  farther  than  to  see  whether 
the  act  were  niei-ely  actus  Jictus  in  fraiukm  Icgis  ; 
tind  therefore  wheresoever  it  findeth  consideration 
given,  it  dischargeth  the  covin. 

But  come  now  to  the  case  of  use.  and  there  it  is 
rwise,  as  it  is  in  U  H.  VIII.  and  S8  H.  VIIT. 
id  divers  other  books ;  which  prove  that  if  the  feoffee 
«ell  the  land  for  good  consideration  to  one  that  hath 
ce,  the  purchaser  sliall  stand  seised  to  the  ancient 
;  and  the  reason  is,  because  the  chancery  looketh 
iisirther  than  the  common  law,  namely,  to  the  corrupt 
iscience  of  him  that  will  deal  in  the  land,  knowing 
"in  equity  to  be  another's ;  and  therefore  if  there 
wei'e  7'a{liu'  amarifudinis,  the  consideration  purgeth 
ot,  but  it  is  at  the  peiil  of  him  that  giveth  it:  so 
i  consideration,  or  no  consideration,  is  an  issue  at 
the  common  law  ;  but  notice,  or  no  notice,  is  an  issue 
in  the  chancery.     And  so  much  for  the  preserving  of 

\S,  For  the  trans'ferring  of  uses  there  is  no  case  in 
K'  whereby  an  action  is  transfened,  but  the  subpa:na 
case  of  use  was  alwavs  assignable;  nay  iarther, 
you  find  twice  27  H.  VIII.  fol  10,  jila.  9.  and  fol.  30. 
and  pla.  21.  that  a  right  of  use  may  be  transl'erred : 
'  in  the  fonner  case  Montague  maketh  the  objec- 
1,  and  saith,  that  a  right  of  use  cannot  be  given  by 
B,  but  to  him  that  hath  the  possession ;  Fitz-Her- 
answereth,  Yes,  well  enough  ;  query  the  reason, 
Kth  the  booki 
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And  iu  the  latter  case,  whei-e  cestuy  que  use  w» 
'"  i\  by  tlie  disseisor  of  the  feofl'ee,  and  made  a 
lit  over,  Englefield  doubted  whether  the  second 
leofi'ee  should  have  the  use.     Fitz-Herbei  t  said,  "  I 
"  marvel  you  will  make  a  <!oubt  of  it,  for  there  b  no 
*'  doubt  but  the  us.e  passeth  by  t]ie  feoffment   to  the 
"  stranger,  and  therefore  this  question  needeth  not  1$ 
"  have  been  made."    So  the  great  difficulty  in  10  Rfr 
pna;,  Delamer's  case,   where  tlie  case  was  in  effect 
tenant  in  tail  of  an  use,  the  remainder  in  fee ;  tenant 
in  tail  made  a  feoffment  in  fee;  tenant,  by  the  statute 
of  1  R.  III.  and  the  feoffee  infeoffed  him  in    the  re- 
mainder of  the  ujse,  who  made  it  over;   and  there 
question  beinfj  made,    whether    the  second    feoffee 
should  have  the  use  in  remainder,  it  is  said,  that  the 
second  feoffee  must  needs  have  the  l)cst  ri^ht  in  con- 
science ;  because  the  first  feoffee  claimed  nothing  but 
in  trust,  and  tlic  ce$ti4if  que  use  cannot  claim  it  against 
his  sale ;  but  the  reason  is  apparent,  as  was  touched 
before,  that  a  use  in  esse  was  but  a  thing  in  action,  or 
in  suit  to  be  brought  in  court  of  conscience, and  where 
the  subpoena  was  to  be  brought  against  the  feoffee,  IB 
possession  to  execute  the  estate,  or  against  the  feoffee 
out  of  possession  to  recontinue  the  estate,  always  the 
subpcena  might  be  transfeiTed  ;  for  still  the  action  at 
the  common  law  was  not  stirred  but  remained  in  the 
feoffee ;  and  so  no  mischief  of  maintainance  or  trans- 
ferring rights. 

And  if  a  use  being  but  a  right  may  Ije  assigned,  and 
passed  over  to  a  stranger,  a  multo  Joriiori,  it  may  be 
limited  to  a  stranger  upon  the  privity  of  the  first  coa- 
veyance,  as  shall  be  handled  in  another  place:  and  an 
to  what  Glanvile,  justice,  said,  he  could  never  find  by 
any  book,  or  evidence  of  antiquity,  a  contingent  use 
limited  over  to  a  stranger ;  1  answer,  first,  it  is  no 
marvel  that  you  find  no  case  before  E.  IV.  his  time,  of 
contingent  uses,  where  there  be  not  six  of  uses  in  all ; 
and  the  reason  1  doubt  was,  men  did  choose  well  whom 
they  trusted,  and  trust  was  well  observed :  and  at  this 
day,  in  Ireland,  where  uses  be  in  practice,  cs^scs  of 
uses  come  seldom  in  question,  except  it  be  sometimes 
upon  the  alienations  of  tenants  in  tiiil  by  fine,  that  the 
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feoffees  will  not  be  brone^ht  to  execute  estates  to  the] 
disinheritance  of  ancient  blood.  But  for  experience  | 
in  the  conveyance,  there  was  nothing  more  usual  in 
obit^t  than  to  will  the  use  of  the  land  to  certain  per-  ] 
sons  and  their  heirs,  so  long-  as  they  shall  pay  the  I 
chantry  priests  their  wages,  and  in  default  of  payment  1 
to  limit  the  use  over  to  other  persons  and  their  heirs; 
and  so,  in  case  of  forfeiture,  through  many  degrees ;  I 
and  such  conveyances  are  as  ancient  as  R.  11. his  time. 

4.  Now  for  determining  and  extinguishing  of  uses, 
I  put  the  case  of  collateral  warranty  ])efore,  and  to  that 
the  notable  case  of  14  H.  VIII.    Halfpenny's  case, 
where  this  very  point  was  as  in  the  principal  case ; ' 
for  a  right  out  of  land,  and  the  land  itself  in  case  of] 
possession,  cannot  stand  together,   but  the  rent  shall  [ 
be  extinct ;  but  there  the  case  is,  that  the  use  of  the 
land  and  the  use  of  the  rent  shall  stand  well  enough  ' 
together ;  for  a  rent  charge  was  granted  by  the  feofiee 
to  one,  that  had  notice  of  the  use,  and  ruled,  that  the  , 
rent  was  to  the  ancient  use,  and  both  uses  were  iji  esse  ] 
simul  €t  scmel :  and  tliough  Brudenell,  chief  justice, 
urged  the  ground  of  possession  to  be  otherwise,  yet  he  j 
was  over-ruled  by  the  other  three  justices,  and  Brooke 
said  unto  him,  he  thought  he  argued  much  for  his 
pleasure.     And  to  conclude,  we  see  that  thhigs  may  J 
be  avoided  and  determined  by  the  ceremonies    and  1 
acts,  like  unto  those  by  whicli  they  are  created  and 
raised ;  that  which  passeth  by  livery  ought  to  be  avoid- 
ed !)y  entry ;  that  which  passeth  by  grant,  by  claim ; 
that  which  passeth  by  way  of  charge,  determineth 
by  way  of  discharge :  and  so  a  use  which  is  raised 
but  by   a  declaration   or  limitation,  may  cease   by 
words  of  declaration  or  limitation,  as  the  civil  law 
saith,  in  his  magis  consevtaneum  est,  quam  ut  iisdem 
modis  res  dissotvanttir  quibm  constituantur. 

For  the  inception  and  progi-ession  of  uses,  I  have 
for  a  precedent  in  them  searched  other  laws,  because 
states  and  commonwealths  have  common  accidents ; 
and  I  find  in  the  civil  law,  that  that  wliich  cometh 
nearest  in  name  to  the  use,  is  nothing  like  in  matter, 
which  is  ususfructus:  £ov  ususjructus  et  dominium  is 
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with  thetn,  as  with  us  piirlicular  tenancy  and  inheiil* 
ancc.  But  that  which  rcsembleth  the  use  tnnst  hjidti 
commisafo,  and  therefore  you  sliali  tind  in  Jusdfiian, 
lib.  2.  that  they  had  a  form  in  testaments,  to  |pvu  ii^ 
heritance  to  one  to  tlic  use  of  nnother.  JIartdtm  co}h 
stituo  Caitim ;  rogo  auttm  tt\  Caic,  at  hnrtditalcm 
res  tit  It  as  Seio.  And  the  text  of  the  civilians  s^aith, 
that  for  a  peat  time  if  the  heir  did  not  as  he  was  re- 
cjnircd,  cestui/ que  use  had  no  remedy  at  aO,  until  about 
the  time  of  Aup^ustus  Ca*sar  there  grew  in  custom  a 
flatterinjj;  form  of  trust,  for  they  penned  it  thus  :  Jiogv 
tepersaUitcjn  Augusti.ovperjortiaiam  ylugusti,  etc. 
Whereupon  Augustus  took  the  breach  of  trust  to  sound 
in  derogation  of  him  sell;  and  made  a  rescript  to  the 
prtetor  to  give  remedy  in  such  cases;  whereujK)!! 
within  the  space  of  a  hundred  yeai-s,  these  trusts  did 
sprin|[^  and  speed  so  fast,  as  they  were  forced  to  have 
a  particular  chancellor  only  for  uses,  who  was  called 
prcetor  jidei-commissarius ;  and  not  long  after,  the 
inconvenience  of  them  beiuij  found,  they  resorted  \xx\iio 
a  remedy  much  like  unto  this  statute  ;  for  by  twode* 
crees  of  senate, called  ir«^/^M J  cousultum  TrebcUianurn 
€i  Fegaiianumt  they  made  cestui/  que  use  to  be  heir 
in  substance.  I  have  soui^ht  likewise,  whether  there 
be  any  thing  which  maketh  with  them  in  our  law,  and 
1  find  that  Periam,  chief  baron,  in  the  argument 
of  Chudleigh's  case,  compareth  them  to  copy-iiolders, 
and  aptly  for  many  respects- 
First,  because  as  an  use  scemeth  to  be  an  heredita* 
mcnt  in  the  court  of  chancery,  so  the  copy-hold  scem- 
eth to  be  an  hereditament  in  the  lord's  court. 

Secondly,  this  conceit  of  limitation  hath  been  trou* 
blcsome  in  copy-holders  as  well  as  in  uses  ;  for  it  hath 
been  tjf  late  days  (juestioned,  whether  there  should  be 
dowers,  tenancies  by  the  couitesy,  intails,  discoiitiuu* 
ances,  and  recoveries  of  copy-holds,  in  the  nature  of 
inheritances,  at  the  common  law;  and  still  the  judg' 
ments  have  weighed,  that  you  must  have    particu- 
lar customs  in  copy-liolds,  as  ivell  as  particular  reason^ 
of  conscience  in  use,  and  the  bmitation  rejected. 
And  tliirdly,  because  they  both  grew  to  strcngtl^ 

3 


Reading  on  the  Statute  of  Uses. 

and  cretlit  by  degrees:  for  the  copy-holder  first  had  no 
remedy  at  all  ag-ainst  the  lord,  and  were  as  tenancy  at 
will.  Afterwards  it  grew  to  have  remedy  in  chan- 
cery, and  afterwards  against  their  lords  by  tresjjass  at 
the  common  law ;  and  now,  lastly,  the  law  is  taken 
by  some,  that  they  have  remedy  by  ejectione Jinnee, 
without  a  special  custom  of  leasing.  So  no  doubt  in 
uses  :  at  the  first  the  chancery  made  question  to  give 
remedy,  until  uses  grew  more  general,  and  the  chan- 
cery more  eminent ;  and  then  tliey  grew  to  have  re- 
medy in  conscience :  but  they  could  never  obtain  any 
manner  of  remedy  at  the  common  law,  neither  against 
the  feoffee,  nor  against  strangers ;  but  the  remedy 
against  the  feoffee  was  left  to  the  subp(ena  ;  and  the 
peniedy  against  strangers  to  t!ie  fcollee. 

Now  for  the  cases  whereupon  uses  w  ere  put  in  prac- 
tice, Coke  in  his  reading  doth  say  well,  that  they  were 
produced  sometimes  for  fear,  and  many  times  for  fraud. 
But  I  hold  that  neither  of  these  cases  were  so  much 
the  reasons  of  uses,  as  another  reason  in  tJie  begin- 
ning, which  was,  that  the  lands  by  the  common  law 
of  England  were  not  testamentary  or  deviseable  ;  and 
of  late  years,  since  the  statute,  the  case  of  the 
conveyance  for  sparing  of  purchases  and  execution 
of  estates ;  and  now  last  of  all  an  excess  of  evil  in 
mens  minds,  affecting  to  have  tlie  assurance  of  their 
estate  and  possession  to  be  revocalile  in  their  own 
times,  and  irrevocable  after  their  own  times. 

Now  for  the  commencement  and  proceeding  of 
them,  I  have  considered  what  it  hath  been  in  course 
of  common  law,  and  what  it  hath  been  in  course  of 
statute.  For  the  common  law  the  conceit  of  Shelley 
in  24  11.  Vni.  and  of  Pollard  in  27  H.  VIII.  seemeth 
to  me  to  be  without  ground,  which  was,  that  the  use 
succeeded  the  tenure :  for  after  that  the  statute  of 
Quia  empton's  terraruvi,  which  was  made  18  E.  I. 
had  taken  away  the  tenure  between  the  feoffor  and 
the  feoffee,  and  left  it  to  the  lord  paramount;  they 
said  that  the  feoflment  being  then  merely  without  con- 
sideration, should  therefore  intend  an  use  to  the  feoffor; 
which  cannot  be ;  for  by  that  reason,  if  the  feoffment 
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before  the  statute  had  been  made  tetiendufn  de  capita^ 
libus  dotn'misr  as  it  must  be,  there  should  have  been 
an  use  unto  the  feoffor  before  that  statute.  And 
again,  if  a  grant  had  been  made  of  such  things  m 
consist  not  in  tenure,  as  advowsons,  rents,  villains,  and 
the  like,  there  sliould  have  licen  an  use  of  them,  where- 
in the  law  was  quite  contrary;  for  after  the  time  that 
uses  grew  common,  it  was  nevertheless  a  great  doubt 
whether  things  that  did  lie  in  grant,  did  not  carry  a 
consideration  in  themselves  because  of  the  deed.i 

And  therefore  I  do  judge  that  the  intendment  ofi 
use  to  the  feoflor,  where  the  I'eoflnunt  was  nuide  with- 
out consideration,  grew  long  after,  when  uses  waxed 
general ;  and  for  this  reason,  because  when  feoflVnents 
were  made,  and  that  it  rested  doubtful  whethei*  it  were 
in  use  or  in  purchase,  because  purchases  were  things 
notorious,  and  uses  were  things  secret,  the  Chancellor 
thought  it  more  convenient  to  put  the  purchaser  to 
prove  his  consideration,  than  the  feoffor  mid  his  hei« 
to  prove  the  trust ;  and  so  made  the  intendment  to- 
wards the  use,  and  put  the  proof  upon  the  purchaser. 

And  therefore  as  uses  were  at  tlie  common  law  in 
reason,  for  whatsoever  is  not  by  statute,  nor  against 
law,  may  !)e  said  to  be  at  the  common  law ;  and  both 
the  general  trust  and  tlie  special,  were  things  notpit)- 
hibited  by  the  law,  though  they  were  not  remedied  hf 
the  law  ;  so  the  experience  and  practice  of  uses  WCT© 
not  ancient ;  and  my  reasons  why  I  think  so  are 
these : 

First,  I  cannot  find  in  any  evidence  before  king 
R.  IL  his  time,,  the  clause  ad  opus  it  usum,  and  the 
very  Latin  of  it  savoureth  of  that  time:  for  in  ancient 
time,  about   Edw,  I.    his   time,   and    before,  when 
lawyers  were  part  civilians,  the  Latin    phrase   wW 
much  purer,  as  you  may  see  by  Bracton's  writing,  and 
by  ancient  patents  and  deeds,    and    chiefly  by  tlie 
register  of  writs,  w  hich  is  good  Latin  ;    wherein  this 
phrase,  ad  opus  et  usum^  and  the  words,  ad  opus,  is  a 
barbarous  phrase,  and  like  enough  to  be  the  (lennin^ 
of  some  chaplain  that  w  as  not  much  past  his  grammar. 
where  he  had  found  opus  et  usus  coupled  together,  and 
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Jlhat  they  did  govern  an  ablative  case ;  as  they  do 
indeed  since  this  statute,  for  they  take  away  the  land 
and  put  them  into  a  conveyance. 

Secondly,  I  find  in  no  private  act  of  attainder,  the 
Clause  of  forfeiture  of  lands,  the  words,  "  which  he 
hath  in  possession  or  in  use,"  until  Ed.  lV*s  reiejTi. 

Thirdly,  I  find  the  word  **  use"  in  no  statute  until 
,T  Rich.  II.  cap.  11.  Of  provisors,  and  in  15  Rich. 
^Of  inortmam. 

Fourthly,  I  collect  out  of  Choke's  speech  in  8  Ed.  IV. 
where  he  saith,  that  by  the  advice  of  all  the  judj^es  it 
1|  was  thought  that  the  subpcena  did  not  he  against  the 
heir  of  the  feoflee  which  was  in  by  law,  but  cestuy  que 
use  was  driven  to  liis  bill  in  parliament,  that  uses  even 
in  that  time  were  but  in  their  infancy  ;  for  no  doubt 
■but  at  the  first  the  chancery  made  difficulty  to  give 
remedy  at  all,  and  did  leave  it  to  the  particular  con- 
science of  the  feofiee  :  but  after  the  chancery  grew  ab- 
solute, as  may  appear  by  the  statute  of  1.^  H.  VI.  that 
complainants  in  chancery  should  enter  into  bond  to 
|wove  their  suggestions,  which  sheweth  that  the  chan- 
jcery  at  that  time  began  to  embrace  too  far,  and  was 
used  for  vexation ;  yet  nevertheless  it  made  scruple  to 
give  remedy  against  the  heir  being  in  by  act  in  law, 
though  he  were  privy  :  so  that  it  cannot  be  that  uses 
had  been  of  any  great  continuance  when  they  made 
that  question;  as  for  the  case  oi matrimonii  pneiocuti, 
it  hath  no  affinity  with  uses;  for  wheresoever  there 
^'as  remedy  at  the  common  law  by  action,  it  cannot 
be  intended  to  be  of  the  nature  of  a  use. 

And  for  tlie  book  commonly  vouched  of  8  Ass. 
where  Earl  calleth  the  possession  of  a  conuzee  upon  a 
fine  levied  by  consent  and  entry  in  autre  droits  and  44 
[Of  E.  III.  where  there  is  mention  of  the  feoffors  that 
sued  by  petition  to  the  King,  they  be  but  impli- 
cations of  no  moment.  So  as  it  appeareth  the  first 
J)ractice  of  uses  was  about  Richard  II.  his  time;  and 
Ithe  great  multiplying  and  overspreading  of  them  was 
partly  during  the  wars  in  France,  which  drew  most  of 
,the  nobility  to  be  absent  from  their  possessions  ;  and 
partly  during  the  time  of  the  trouble  and  civil  war  be- 
tween the  two  houses  about  the  title  of  the  crown. 


175 


its  ReaSiig  on  Jhe  Statute  of  fJseP( 

Now  to  conclutle  the  progression  of  uses  in  course 
of  statutes,  I  do  denote  three  s^)ecial  points 

1.  That  a  use  had  never  any  force  at  all  at  the 
common  law,  but  by  statute  law. 

a.  That  there  was  never  any  statute  made  directly 
for  the  benefit  of  cestui/  que  uu,  as  that  the  descent 
of  an  use  should  toll  an  entry,  or  that  a  release  should 
be  good  to  the  penior  of  the  profits,  or  the  bke  ;  but 
always  for  the  benefit  of  strangers  and  other  persons 
against  cestui/  que  ;/.ve,  and  his  feoflees :  for  though 
hy  the  statute  of  Richard  III.  lie  might  alter  hi^ 
feoffee,  yet  that  was  not  the  scope  of  the  statute,  but 
to  make  good  his  assurance  to  other  persons,  and  the 
other  came  in  ex  obliquo. 

3.  That  the  special  intent  unlawful  and  covinous 
was  the  original  of  uses,  though  after  it  induced  to 
the  lawful  intent  general  and  special ;  for  30  Edw. 
III.  is  the  first  statute  1  find  wherein  mention  is  made 
of  the  taking  of  profits  by  one,  where  the  estate  in 
law  is  in  another. 

For  as  to  the  opinion  in  27Hen.  VIILthat  in  case  of 
the  statute  of  Marlebridge,  tlie  feoffees  took  the  profits, 
it  is  but  a  conceit :  for  the  law  is  this  day,  that  if  a 
man  in  feoff  his  eldest  son,  within  age,  and  without 
consideration,  although  the  profits  be  taken  to  the  use 
of  the  son,  yet  it  is  a  feoffment  within  the  statute. 
And  for  the  statute  De  religiosis  7  Edward  I,  which 
prohibits  generally  that  religious  persons  should  not 
purchase  arte  vet  ingenioy  yet  it  maketh  no  mention 
of  a  use,  but  it  saith  colore  donationis,  ter?7iim,  vel 
alicujus  tituU,  reciting  there  three  forms  of  convey- 
ances, the  gift,  the  long  lease,  and  feigned  recovery ; 
which  gift  cannot  be  understood  of  a  gift  to  a  stranger 
to  their  use,  for  that  came  to  be  holpen  by  15  Richai'd 
IL  long  after. 

But  to  proceed,  in  5  Edward  III.  a  statute  was 
made  for  the  relief  of  creditors  against  such  as  made 
covinous  gifts  of  tlieir  lands  and  goods,  and  conveyed 
their  bodies  into  sanctuaries,  there  living  high  upon 
other  goods ;  and  therefore  that  statute  made  their 
lauds  liable  to  their  creditors  executions  in  that  parti- 
cular  case,  if  they  took  tlie  \>rofits.     In  1  Richai'd  IJ. 
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A  statute  was  made  for  relief  of  those  as  had  right  of 
action,  against  those  as  had  removed  the  tenancy  of 
the  prtfcipe  from  them  sometimes  by  inicoffing  great' 
jjersons,  for  maintenance;  and  sometimes  by  secret 
feoffments  to  others,  whereof  the  defendants  could 
,  have  no  notice;  and  therefore  the  statute  maketh  the  > 
recovery  good  in  all  actions  against  the  first    feof-* 
fers  as  they  took  the  profits,  and  so  as  the  defend- 
ants bring  their  actions  within  a  year  of  their  ex-' 
pulsions.     In  2  Richard  11.  cap.  3.  session  2.  an  im-' 
perfection  of  the  statute    of  50  Edward    III.    was 
holpen  ;  for  whereas  the  statute  took  no  place,  but 
where  the  defendant  appeared,  and  so  was  frustrated,' 
the  statute  giveth  upon  proclamation  made  at  the  gate 
of  the  place  privileged,  that  the  land  should  be  liable 
^thout  appearance. 

In  7  R.  IT.  a  statute  was  made  for  the  restraint  of 
aliens,  to  take  any  benefices,  or  dignities  ecclesiastical. 
Or  farms,  or  administration  to  them,  without  the  King's 
Bpecial  licence,  upon  pain  of  the  statute  of  provisors; 
^"hich  being  remedied  by  a  former  statute,  where  the 
Wien  took  it  to  his  own  use ;  it  is  by  that  statute  r^ 
nnedied,  where  the  alien  took  it  to  the  use  of  another, 
^  it  is  said  in  the  book ;  though  I  guess,  that  if  the 
record  were  searched,  it  should  be,  if  any  other  pur- 
chased to  the  use  of  an  alien,  and  that  the  words  "  oi^ 
to  the  ase  of  another,"  should  be  '*  or  any  other  to  his 
use.'*     In  15  Rich.  11.  cap.  5.  a  statute  was  made  for 
the  relief  of  lords  against  mortmain,  where  feoffments 
Were   made  to  the  use  of  corporations  ;  and  an  ordi- 
nance made  that  for  feoffments  past  the  feoffees  should, 
before  a  day,  either  purchase  licence  to  amortise  them, 
or  alien  them  to  some  other  use,  or  other  feoffments 
ta  come,  or  they  should  be  within  the  statute  of  mort- 
main. In  4  Hen.  IV.  cap.  7.  the  statute  of  1  Richard  If. 
is  enlarged  in  the  limitation  of  time  ;  for  whereas  the 
statute  did  limit  the  action  to  1>e  brought  within  the 
year  of  the  feoffment,  this  statittc  in  caSe  of  a  disseisin 
extends  the  time  to  the  life  of  the  disseisor ;  and  in  all 
other  actions,  leaves  it  to  the  year  from  the  time  of  the 
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action  grown.  In  11  Henry  VI,  cap,  3.  tliat  statute 
of  4  Henry  IV.  is  declared,  because  the  conceit  was 
upon  the  statute,  that  in  case  of  disseisin  the  liniitation 
of  the  life  of  the  disseisor  w^iit  only  to  the  assise  oi  novel 
dmcis'ttt^  and  to  no  other  action ;  and  therefore  that 
statute  declareth  the  former  law  to  extend  to  all  other 
actions,  grounded  upon  7iovd  disseisi/i.  In  11  Henry 
VI.  cap.  5.  a  statute  was  made  for  relief  of  him  in  re- 
mainder against  particular  tenants,  for  lives,  or  year^ 
that  assigned  over  their  estates,  and  took  the  profitB^ 
and  then  committed  waste  against  them;  therefow^ 
this  statute  giveth  an  action  of  waste,  being  pernors 
of  the  profits.  In  all  this  course  of  statutes  no  relief  i» 
given  to  purchasers,  that  come  in  by  the  party,  but 
to  such  as  come  in  by  law,  as  defendants  in  pracipes, 
whether  they  be  creditors,  disseisors,  or  lessors,  and 
that  only  in  case  of  mortmain  :  and  note  also,  that 
they  be  all  in  cases  of  special  covinous  intents,  as  to 
defeat  executions,  tenancy  to  the  prcacipey  aii4  th« 
statute  of  mortmain,  or  provisors.  From  1 1  Henry  VI. 
to  1  R.  Ill,  being  the  space  of  fifty  years,  there  is  a 
silence  of  uses  in  the  statute  book,  which  was  at  that 
time*  when,  no  question,  they  were  favoured  mo»t, 
In  1  Richard  III.  cap.  1.  cometh  the  great  statute  for 
relief  of  those  that  come  in  by  the  party,  and  at  tM 
time  an  use  appeareth  in  his  likeness ;  for  there  is  no^ 
a  word  spoken  of  taking  the  profits,  to  describe  a  UM 
by,  but  of  claiming  to  a  use  ;  and  this  statute  ordaift* 
ed,  that  all  gifts,  feoffments,  grants,  etc.  shall  be  good 
against  the  feoffors,  donors  and  gi'antors,  and  all  other 
persons  claiming  only  to  their  use;  so  as  here  tli# 
purchaser  was  fully  relieved,  and  cestui/  que  u&e  WM 
obiter  enabled  to  change  his  feoffees ;  because  theri? 
were  no  words  in  the  statute  of  feoffments,  grants,  </ip| 
upon  good  consideration ;  but  generally  in  Henry  \\]J% 
time,  new  statutes  were  made  for  further  help  and 
remedy  to  those  that  came  in  by  act  in  law ;  af 
1  Henry  VII.  cap,  1.  aformcdon  is  given  without  li- 
mitation of  time  against  ccstuy  que  use  i  and  QbUer% 
because   they   make   him  a  tenant,  they  give   hi|B 
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advantage  of  a  tenant,  as  of  age,  and  voucher :  query  4 
Henry  VII.  cap.  17.  the  wardship  is  given  to  the  loj-d  of 
the  heir  of  cestuy  que  use,  dying  and  no  will  declared, 
is  given  to  the  lord,  as  if  he  had  died  seised  in  demesne, 
and  action  of  waste  given  to  the  heir  against  the  guar* 
dian,  and  damages,  if  the  lord  were  barred  in  h\4 
writ  of  ward ;  and  relief  is  likewise  given  unto  tlw 
lord,  if  the  heir  holdcn  the  knight's  service  be  of  ftill 
age.  In  19  Hen.  VII.  cap.  15.  there  is  relief  ffiven  ii* 
three  caees.first  to  the  creditoi-s  upon  matters  of  record, 
as  upon  recognisance,  statute,  or  judgment,  whereof 
the  two  former  were  not  aided  at  all  by  any  statute  ? 
and  the  last  was  aided  by  a  statute  of  56  E.  III.  and 
2  R.  II.  only  in  cases  of  sanctuary  men.  Secondly,  to 
the  lords  in  socage  for  their  relief,  and  herriots  upon 
death,  which  was  omitted  in  the  4  Htenjy  VH.  and 
lastly  to  the  lords  of  villains,  upon  a  purchase  of  theiif 
villains  in  use.  In  23  Henry  Vlll.  cap.  10.  a  farther 
remedy  was  given  in  a  ca^e  like  unto  trie  case  of  mort- 
main ;  for  in  the  statute  of  15  Uichard  II.  remedy  was 
given  where  the  use  came  admanum  mortunm.  which 
was  when  it  came  to  8<ime  corporation :  now  when 
uses  were  limited  to  a  thing,  act,  or  work,  and  to  a 
body,  as  to  the  reparation  of  a  chui*ch,  or  an  abbot,  of 

I  to  a  guild,  or  fraternities  as  are  only  in  reputation,  but 
BOt  incorporated,  as  to  parishes :  or  such  guilds  of 
fraternities  as  are  only  in  reputation,  but  not  incorpo- 
rated, that  case  was  omitted,  which  by  this  statute  i» 
iremedied,  not  by  way  of  giving  entry  unto  the  lord, 
but  by  way  of  making  the  use  utterly  void ;  neither 
doth  the  statute  express  to  whose  benefit  the  use' 
shall  be  made  void,  either  the  feoffer,  or  feoffee,  but 
leaveth  it  to  law,  and  addeth  a  proviso^  that  uica 
may  be  limited  twenty  years  from  the  gift,  and  no 
longer. 

This  is  the  whole  course  of  statute  law,  before  thi»' 
statute,  touching  uses.     Thus  have  I  set  forth  unto 
you  the  nature  and  definition  of  an  use,  the  differences 
and  trust  of  an  use,  and  the  parts  and  qualities  of  it  ;• 
and  by  what  rules  and  learnings  uses  shall  he  guided 
and  ordered :  by  a  precedent  of  them  in  our  laws,  th« 
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causes  of  the  springinj^  and  spi-tading  of  uses,  the  coti* 
tiniiance  of  them,  and  the  pi-oceedings^  that  they  have 
had  both  in  common  law  and  statute  law ;  whereby  it 
may  appear,  that  a  use  is  no  nutre  but  a  general  trust 
when  anyone  will  trust  tlie  conscience  of  another  better 
than  his  own  estate  and  possession,  which  is  an  ac- 
cident or  event  of  human  society,  which  hath  been,  and 
will  be  in  all  laws,  and  therefore  was  at  the  common 
law,  wliicli  is  common  reason.  Fitzherbert  saith  in  the 
14  H.  VIII.  common  reason  is  common  law,  and  not 
conscience;  but  common  reason  doth  define  that  uses 
should  he  remedied  in  conscience,  and  not  in  courts  of 
law,  and  ordered  by  rules  in  conscience,  and  not  by 
straig-ht  rules  of  law  ;  for  the  common  law  hath  a  kind 
of  rule  and  survey  over  the  chancery,  to  determine 
what  belongs  to  the  chancery.  And  therefore  we  may 
truly  conclude,  tliat  the  force  and  strength  that  a  use 
had  or  hath  in  conscience,  is  by  common  law ;  and  the 
force  that  it  had  or  hath  by  common  law,  is  only  by 
statutes. 

Now  foUoweth  in  time  and  matter  the  consideration 
of  this  statute,  which  is  of  principal  lalx)ur ;  lor  those 
former  considerations  which  we  have  handled  serve 
but  for  introduction. 

This  statute,  as  it  is  the  statute  which  of  all  otlieis 
hath  the  gi^atest  power  and  operation  over  the  heri* 
tages  of  the  realm,  so  howsoever  it  hath  been  by  the 
humour  of  the  time  perverted  in  exposition,  yet  in  it^ 
self  is  most  perfectly  and  exactly  conceived  and  pen- 
ned of  any  law  in  the  book.  'Tis  induced  with  the 
most  declaring  and  persuading  preamble,  'tis  consisting 
and  standing  u|)on  the  wise;»t  and  fittest  ordinances, 
and  qualitied  with  the  most  foreseeing  and  circuiB- 
spect  savings  and  provisoes  :  and  lastly  'tis  the  best 
pondered  in  all  the  words  and  clauses  of  it  of  any  statute 
that  I  find  ;  but  before  I  come  to  the  statute  it^lf,  I 
will  note  unto  you  three  matters  of  circumstance. 

1.  The  time  of  tJie  statute.  2.  The  title  of  it.  3.  The 
precedent  or  pattern  of  it. 

.  For  the  tin^  of  it  vl£&  in  27  Hen.  VIII.  when  the 
King  was  in  full  peace^  and  a  wealthy  and  flourishing 
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estate,  in  which  nature  of  time  men  are  most  careful 
of  their  possessions  ;  as  well  because  purchasers  are 
most  stirring,  as  again,  Ijecause  the  purchaser  when 
he  is  full,  is  no  less  careftil  of  his  assurance  to  his 
children,  and  of  disposing  that  which  he  hatli  gotten, 
than  he  was  of  his  bargain  for  the  compassing  thereof 

About  that  time  the  realm  likewise  began  to  be  in- 
franchised  from  the  tributes  of  Rome,  and  the  pos- 
sessions that  had  been  in  mortmain  began  to  stir 
abroad;  for  this  year  was  the  suppression  of  the  smaller 
houses  of  religion,  all  tending  to  plenty,  and  pur- 
chasing :  and  tliis  statute  came  in  consort  with  divers 
excellent  statutes,  made  for  the  kingdom  in  the  same 
parliament ;  as  the  reduction  of  Wales  to  a  more  civil 
government,  the  re-edifying  of  divers  cities  and  towns, 
the  suppressing  of  depopulation  and  inclosures. 

For  the  title,  it  hath  one  title  in  the  roll,  and  another 
in  course  of  pleading.  The  title  in  the  roll  is  no  solemn 
title,  but  an  act  intitled.  An  act  expressing  an  order 
for  uses  and  wDls ;  the  title  in  course  of  pleading 
is,  Statutum  dc  tisibus  in  possessiotiem  transjerendis  : 
wherein  Walmsly  justice  noted  well  40  Reginay  that 
if  a  man  look  to  the  working  of  the  statute,  he  would 
think  that  it  should  be  turned  the  other  way,  de  pos- 
sessionibus  ad  usus  tratisferendis ;  for  that  is  the 
course  of  the  statute,  to  bring  possession  to  the  use. 
But  the  title  is  framed  not  according  to  the  work  of 
the  statute,  but  [according  to  the  scope  and  intention 
of  the  statute,  '?2am  quod  primum  est  in  intejitiofie 
ultimum  est  in  operatione.  The  intention  of  the  statute 
by  canning  the  possession  to  the  use,  is  to  turn  the  use 
to  a  possession  ;  for  the  words  are  not  de  possemonibus 
ad  usus  tra7}sfere?}dis  ;  and  as  the  granunarian  saith, 
preppositiOf  ad,  denotat  notam  actionis,  sedprceposttio, 
m^dum  accusative  denotat  7Wtam  atteratioiiis :  and 
therefore  Kingsmill  justice  in  the  same  case  saith,  that 
the  meaning  of  the  statute  was  to  make  a  traesubstanti- 
ation  of  the  use  into  a  possession.  But  it  is  to  be  noted, 
that  titles  of  acts  of  parliament  severally  came  in  but  in 
the  5  Hen,  VIII.  for  before  that  time  there  was  but 
one  title  of  all  the  acts  made  in  one  parUamewl  *,  aivA. 
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that  was  no  title  neither,  but  a  g^eneral  preface  of  the 
good  intent  of  the  King,  tho*  now  it  is  parcel  of  the 
record. 

For  the  precedent  of  this  statute  upon  which  it  is 
drawn,  I  do  find  by  the  first  Richard  III.  whereupon 
you  may  see  the  very  mould  whereon  this  statute  was 
made,  that  the  said  King  having'  been  infeoffed,  before 
he  usurped,  to  uses,  it  was  ordained  that  the  land 
whereof  he  was  jointly  infeotfed  should  l)e  as  if  he  had 
not  been  named;  and  where  he  was  solely  infeoffed,  it 
should  be  iu  ctstuy  que  use,  in  estate,  as  he  had  the 
use. 

Now  to  come  to  the  statute  itself,  the  statute  con- 
iisteth,  as  other  laws  do,  upon  a  preamble,  the  body 
of  the  law,  and  ceitain  savings,  and  provisoes.  The 
preamble  setteth  forth  the  inconveniencies,  the  body 
of  the  law  giveth  the  remedy,  and  the  savings  and  pro- 
visoes take  away  the  incouveitiencies  of  the  remedy. 
For  new  laws  are  like  the  apothecaries  drugs,  though 
they  i-eniedy  the  disease,  yet  they  trouble  the  body ; 
and  therefore  they  use  to  correct  with  spices :  so  it  is 
not  possible  to  find  a  remedy  for  any  mischief  in  the 
commonwealth,  but  it  will  beget  some  new  mischief; 
and  therefore  they  spice  their  laws  with  provisoes  to 
correct  and  qualify  them, 

The  preamble  of  the  law  was  justly  commended  by 
Popliam  chief  justice  in  36  Jlegince,  where  he  saith, 
that  there  is  little  need  to  search  and  collect  out  of 
cases,  before  this  statute  what  the  mischief  was  which 
the  scope  of  the  statute,  was  to  redress ;  because  there 
is  a  shorter  way  offered  us,  by  the  sufficiency  and  ful* 
ness  of  the  preamble,  and  therefore  it  is  good  to  consi. 
der  it  and  ponder  it  thoroughly. 

The  preamble  hath  three  parts. 

First,  a  recital  oft  be  principal  inconveniencies,  which 
is  the  rout  of  all  the  rest. 

Secondly,  an  enumeration  of  divers  particular  incon- 
veniencies,  as  branches  of  the  former. 

Thirdly,  a  taste  or  brief  note  of  the  remedy  that  the 
dtatute  nieaneth  to  apply.  The  principal  inconveni- 
ence, which  is  radU'  omnium  maioi^um,  is  the^ 
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from  the  grounds  and  principles  of  the  common  law, 
by  indenting  a  mean  to  transfer  lands  and  inheritances 
without  any  solemnity  or  act  notorious;  so  as  the  whole 
statute  is  to  be  expounded  strongly  towards  the  extin- 
guishment of  all  conreyances,  whereby  the  freehold 
or  inheritance  may  pass  without  any  new  confections 
of  deeds,  executions  of  estate  or  entries,  except  it  be 
-where  the  estate  is  of  privity  and  dependence  one  to- 
'wards  the  other ;  in  which  cases,  mutatis  mutandis, 
they  might  pass  by  the  rules  of  the  common  law. 

The  particular  inconveniencies  by  the  law  rehearsed 
may  be  reduced  into  four  heads. 

1.  First,  that  these  conveyances  in  use  are  weak  for 
consideration. 

2.  Secondly,  that  they  are  obscure  and  doubtful  for 
trial. 

3.  Thirdly,  that  they  are  dangerous  for  want  of  no- 
tice and  publication. 

4.  Fourthly,  that  they  are  exempted  from  all  such 
titles  as  the  law  subjecteth  possessions  unto. 

The  first  inconvenience  lighteth  upon  heirs. 

The  second  upon  jurors  and  witnesses. 

T*he  third  upon  purchasers. 

The  fourth  upon  such  as  come  in  by  gift  in  law. 

All  which  are  persons  that  the  law  doth  principally 
fespect  and  favour. 

For  the  first  of  these  are  three  impediments  to  the 
judgment  of  man»  in  disposing  justly  and  advisedly  of 
his  estate. 

First,  trouble  of  mind. 

Secondly,  want  of  time. 

Thirdly,  of  wise  and  faithful  counsel  about  him. 

1.  And  all  these  three  the  statute  did  find  to  be  in 
the  disposition  of  an  use  by  will,  whereof  followed  the 
unjust  disinherison  of  heirs.  Nctw^  the  favour  of  law 
unto  heirs  appeareth  in  many  parts  of  the  law ;  as  the 
law  of  descent  privilegeth  the  possession  of  the  heii* 
aj^ainst  the  entry  of  him  that  hath  right  by  the  law ;  no 
man  shall  warrant  against  his  heir,  except  he  warrant 
against  himself,  and  divers  other  cases  too  long  to 
ttund  upon  ;  and  we  see  the  ancient  law  in  0\axvV\\iL% 
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time  was,  that  the  ancestor  could  not  disinherit  his  heir 
by  grant,  or  other  act  executed  in  time  of  sickness ; 
neither  could  he  alien  land  which  had  descended  unto 
liim,  except  it  were  for  consideration  of  money  or  ser* 
vice ;  but  not  to  advance  any  younger  brother  without 
the  consent  of  tiie  heir. 

2.  For  trials,  no  law  ever  took  a  straiter  course  that 
evidence  should  not  be  perplexed,  nor  juj*ies  inveigled, 
than  the  common  law  of  England ;  as  on  the  other 
side,  never  law  took  a  more  precise  and  strait  course 
with  juries,  that  they  should  give  a  direct  verdict.  For 
whereas  in  a  manner  all  laws  do  give  the  triers,  or 
jprors,  which  in  other  laws  are  called  judges  de  facto, 
a  liberty  to  give  Jton  liquet,  that  is,  to  give  no  verdict 
at  all,  and  so  the  case  to  stand  abated ;  our  law  io< 
forceth  them  to  a  diiect  verdict,  general  or  special;  an4 
whereas  other  laws  accept  of  plurality  of  voices  to 
make  a  verdict,  our  law  inforceth  them  all  to  agree  iq 
one  \  and  whei^as  other  laws  leave  them  to  their  own 
time  and  ease,  and  to  part,  and  to  meet  again ;  our 
law  doth  duress  and  impi-ison  them  in  the  hardest  man* 
ner,  without  light  or  comfort,  until  they  be  agreed,  in 
consideration  of  straitness  and  coercion ;  it  is  conso- 
nant, that  the  law  do  require  in  all  matters  brought  to 
igsuc,  that  there  be  full  proof  and  evidence ;  and  there- 
fore if  the  matter  in  itself  be  of  that  surety  as  in  simple 
contracts,  which  arc  made  by  parole  >vithout  writing, 
if:  allcnveth  wfiger  cjf  law. 

In  issue  upon  the  mere  right,  which  is  a  thing  hard- 
ly to  discern,  it  alloweth  wager  of  battail  to  spare  ju* 
rors,  if  time  have  wore  out  the  marks  and  badges 
of  truth  :  from  time  to  time  there  Jiave  been  statutes  of 
limitation,  where  you  sliall  find  this  mischief  of  perju- 
ries ofLcTi  rucited ;  and  lastly,  whiph  is  the  matter  in 
hand,  all  inheritances  could  not  pass  but  by  acts  overt 
find  not'u'ious,  as  by  deeds,  livery,  and  records. 

3. 1' or  purchasers,  buna  Jide^  it  may  appear  that 
^ey  wei'e  ever  favoured  in  our  law,  as  first  by  the 
great  tavnur  uf  warranties  which  were  ever  for  the 
ht'l|>  of  pupJiasers;  as  whereby  the  law  in  Edw.  III.*? 
time,  the  ditseisee  could  not  enter  ujion  the  feoffee  it) 
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regard  of  the  wairanty ;  so  again  the  collateral  garran? 
1y,  which  otherwise  as  a  hard  law,  grew  in  doubt  only 
upon  favour  of  purchasers ;  so  was  the  binding  of  fines  I 
at  the  common  law,  the  invention  and  practice  of  reco-  " 
veries,  to  defeat  the  statute  of  entails,  and  many  more  ^ 
grounds  and  learnings  are  to  be  found,  which  respect ' 
to  the  quiet  of  the  possession  of  purchasers.     And' 
therefore  though  the  statute  of  1  Rich.  ITT.  had  pro* ' 
vided  for  the  purchaser  in  some  sort,  by  enabling  the  < 
acta  and  conveyances  of  cestui/  que  use  ;  yet  never*  , 
theless,  the  statute  did  not  at  all  disable  the  act&y 
charges  of  the  feoffees  :  and  so  as  Walmsly  justice  i 
42  Regin(Ei  they  played  at  double  hand,  for  cestuy  quel 
use  might  sell,  and  the  feoffee  might  sell,  which  was  I 
a  very  great  uncertainty  to  the  purchaser. 

4,  For  the  fourth  inconvenience  towards  those  that  I 
come  in  by  law  ;  conveyances  in  uses  were  like  privi* 
leged  places  or  liberties :  for  as  there  the  law  doth  not  1 
run,  so  upon  such  conveyances  the  law  could  take  noj 
hold,  but  they  were  exempted  from  all  titles  in  law* J 
No  man  is  so  absolute  owner  of  his  possessions,  but] 
that  the  wisdom  of  the  law  doth  reserve  certain  title!  j 
unto  others ;  and  such  persons  come  not  in  by  the  I 
pleasure  and  disposition  of  the  party,  but  by  the  jus»l 
tice  and  consideration  of  law,  and  therefore  of  aU  I 
others  they  are  most  favoured :  and  also  they  are  prin-j 
cipally  three.  -i 

1.  The  King  and  lords,  who  lost  the  benefit  of  ati^| 
tainders,  fines  for  alienations,  escheats,  aids,  hcrriot 
reliefs,  ^'c.  I" 

2.  The  defendants  in  pracipes  either  real  or  per? 
sonal,  for  debt  and  damages,  who  lost  the  benefit  of 
their  recoveries  and  executions-  i 

,     ^  Tenants  in  dower,  and  by  the  courtesy,  who  lost 
their  estates  and  tithes. 

1.  First  for  the  Ring :  no  law  doth  endow  the  King 
or  sovereign  with  more  prerogatives  or  privileges  :  for 
his  person  is  privileged  from  suits  and  actions,  his 
possessions  fyoni  interruption  and  disturbance,  his  right 
from  limitation  of  time,  his  patents  and  gifts  from  al) 
deceits  and  falsQ  suggestions.     Next  the  King  is  the 
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lord,  whose  duties  and  rights  the  law  doth  much  fa- 
vour, because  the  law  supposeth  the  land  did  origi- 
nally  come  from  him  ;  for  until  the  statute  of  Quia 
emptores  ttrrai^unu  the  lord  was  not  forced  to  destruct 
or  dismember  his  sig-niory  or  service.  So  until  15  H. 
VII.  the  law  was  taken,  that  the  lord,  upon  his  title 
of  wardship,  should  put  out  a  conuzee  of  a  statute,  or 
a  termor;  so  again  we  see,  that  the  statute  of  mort- 
main was  made  to  preserve  the  lord's  escheats  and 
wards :  the  tenant  in  dower  is  so  much  favoured,  A 
that  it  is  the  common  by-word  in  the  law,  that  the  la# 
favoureth  three  things. 

1.  Life,     2.  Liberty.     3.  Dower, 

So  in  case  of  vouclier,  the  feme  simll  not  be  delajr* 
cd,  but  shall  recover  against  the  heir  incontinent ;  sO 
likewise  Of  tenant  by  courtesy  it  is  called  tenancy  by 
the  law  of  England,  and  therefore  specially  favoured, 
as  a  proj)er  conceit  and  invention  of  our  law  ;  «o  as 
again  the  law  doth  favour  such  as  have  ancient  rights, 
and  therefore  it  telleth  us  it  is  commonly  said  that  % 
fight  cannot  die :  and  that  ground  of  law,  that  a  I'fee- 
hold  cannot  be  in  suspense,  shewcth  it  well,  insoraudh 
that  the  law  will  rather  give  the  land  to  the  fii*st  comer, 
which  we  caU  an  occupant,  than  want  a  tenant 
demandant's  action. 

And  again  the  other  ancient  ground  of  law  of  re 
teVy  sheweth  that  where  the  tenant  faileth  witho 
folly  in  the  defendant,  the  law  executeth  the  ancient 
right.  To  conclude  therefore  this  point,  w  hen  this 
practice  of  feoflfments  to  use  did  prejudice  and  damni^ 
ttll  those  persons  that  the  ancient  common  law  favour* 
cd ;  and  did  absolutely  cross  the  wisdom  of  the  law : 
to  have  conveyances  considerate  and  not  odious,  and 
to  h«ve  trial  thereupon  clear  and  not  inveigled,  it  is 
no  marvel  that  the  statute  concludeth,  that  their  sub- 
tle imaginations  and  abuses  tended  to  the  utter  sub- 
version of  the  ancient  cnmmcm  laws  of  this  realm. 

The  third  part  of  the  preamble  giveth  a  touch  of  the 
l^medy  which  the  statute  intendeth  to  minister,  coiv- 
sisting  in  two  parts. 

First,  the  expiration  of  feoffments. 
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Secondly,  the  taking  away  of  the  hurt,  damage,  and 
deceit  of  the  uses ;  out  of  which  have  been  gathered 
two  extremities  of  opinions. 

The  first  opinion  is,  that  the  intention  of  the  statute 
was  to  discontinue  and  banish  all  conveyances  in  use; 
grounding  themselves  upon  the  words,  that  the  statute 
doth  not  speak  of  the  extinguishment  or  extirpation  of 
the  use,  namely,  by  an  unity  of  possession,  but  of  an 
extinguishment  or  extirpation  of  the  feoffment,  &c. 
winch  is  the  conveyance  itself. 

Secondly,  out  of  the  words,  abuse  and  en-ors,  here^ 
tofore  used  and  accustomed,  as  if  uses  had  not  been  at 
the  common  law,  but  had  been  only  an  erroneous  de» 
Tice  or  practice.     To  both  which  1  answer. 

To  the  former,  that  the  extirpation  which  the  statute 
mednt  was  plain,  to  be  of  the  feoffee^s  estate,  and  not 
to  the  form  of  conveyances. 

To  the  latter  I  say,  that  for  the  word,  abuse,  that 
may  be  an  abuse  of  the  law,  which  is  not  against  law, 
as  the  taking  long  leases  at  this  day  of  land  in  capite 
to  defraud  wardships,  is  an  abuse  of  the  law,  which  is 
not  against  law,  but  wandering  or  going  astray,  or 
digressing  from  the  ancient  practice  of  the  law ;  and 
by  the  word,  errors,  the  statute  meant  by  it,  not  a 
mistaking  of  the  law,  into  a  by-course :  as  when  we 
say,  erravimns  cum  pat  r  thus  juris,  it  is  not  meant  of 
ignorance  only,  but  of  perversity.  But  to  prove  that 
the  statute  meant  not  to  suppress  the  form  of  convey- 
ances, there  be  three  reasons  which  are  not  aii*^ 
swerable.  i 

The  first  is,  that  the  statute  in  the  very  branch 
thereof  bath  words  defuturo,  that  are  seised,  or  here- 
after shall  be  seised :  and  whereas  it  may  be  said  that 
tikese  words  were  put  in,  in  regard  of  uses  suspended 
by  disseisins,  and  so  no  present  seisin  to  the  use,  until 
a  regress  of  the  feoffees;  that  intendment  is  very  par- 
ticulaTy  for  commonly  such  cases  ai^e  brought  in  by 
provisoes,  or  special  bmnches,  and  not  intermixed  in 
the  body  of  a  statute ;  and  it  had  been  easy  for  the 
ittttute  to  have  said,  "  or  hereafter  shall  be  seised  upon 
*•  any  ieoffmcnt,  etc>  heretofore  had  or  made  " 
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V  The  second  reason  is  upon  the  words  of  the  staCtii 
of  inrolments,  wliich  saith,  that  no  hereditaments  sh 
pass,  ttc.  or  any  use  thereof,  etc,  whereby  it  is  mani- 
fest, that  the  statute  meant  to  leave  the  form  of  con- 
veyance with  the  addition  of  a  farther  ceremony. 

The*  tliird  injason  I  make  is  out  of  the  words  of  the 
proviso,  where  it  is  said,  that  no  primer  seisin,  livery, 
no  fine,  nor  alienation,  shall  be  taken  for  any  estate 
executed  by  force  of  the  statute  of  27,  befoi-e  the  first 
of  May,  1  a36,  but  they  shall  be  paid  for  uses  made 
and  executed  in  possession  for  the  time  after;  where 
the  word,  made,  directly  goeth  to  conveyances  in  use 
made  after  the  statute,  and  can  hax^e  no  other  under- 
standing ;  for  the  words,  executed  in  possession,  would 
have  served  tor  tlie  case  of  regress :  and  lastly,  winch 
IB  more  than  all,  if  they  have  had  any  such  intent,  tlie 
case  being  so  general  and  so  plain,  they  would  have 
had  words  express,  that  every  limitation  of  use  made 
after  the  statute  should  have  been  void ;  and  this  was 
the  exposition,  as  tradition  goeth,  that  a  reader  of 
Gray's-lnn,  which  read  soon  after  the  statute,  was  in 
tj-ouble  for,  and  worthily,  who,  as  1  suppose,  was  Boy, 
whose  reading  I  could  never  see  ;  but  1  do  now  insLst 
upon  it,  because  now  again  sonie,  in  an  immoderate 
invective  against  uses,  do  relapse  to  the  same  opinion. 

The  second  ofjinion,  which  I  called  a  contrary  ex- 
ti-emity,  is,  that  the  statute  meant  only  to  i*emedy  the 
mischiefs  in  the  preamble  >  recited  as  they  grew  byj 
reason  of  divided  uses;  and  although  the  like  mischief 
may  grow  upon  the  contingent  uses,  yet  the  statute 
had  no  foresight  of  them  at  that  time,  and  so  it  was 
nierely  a  new  case  not  compiised,     Wliereunto  I  an-* 
swer,  that  it  is  the  work  of  the  statute  to  execute  the 
divided  use  ;  and  therefore  to  make  an  use  void  by  t 
statute  which  was  good  l^efore,  though  it  doth  paj- 
cipate  of  the  mischief  recited  in  the  statute,  were 
make  a  law  upon  a  preamble  without  a  purview,  which 
were  gi-ossly  alisurd.    But  upon  the  question  what  use* 
•re  eaecuted^  and  what  not;  and  whether  out  of  pos* 
aMC^tis  of  a  disseisor,  or  other  posscssiorjs  out  of  privity: 
or  not,  thei-e  you -shall  guide  your  exposition  accoitliiig 
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to  the  preamble ;  as  shall  be  handled  in  my  nest  day  V 
discourse,  and  so  much  touching  the  preamble  of  thk^ 
law.  - 

For  the  body  of  the  law,  I  would  wish  all  readers 
that  expound  statutes  to  do  as  scholars  ai-e  willed  to 
do :  that  is,  first  to  seek  out  the  piincipal  verb;  that  is»: 
to  note  and  single  out  the  material  words  whereupoiL 
the  statute  is  fmnied ;  for  there  are  in  every  statute 
certain  words,  which  are  as  veins  where  the  life  and 
blood  of  the  statute  cometh,  and  where  all  doubts  do 
arise,  and  the  rest  are  itter<E  mortu^e,  fulfilling  words. 

The  body  of  the  statute  consisteth  upon  two  parts. 

First,  a  supposition  or  case  put,  as  Anderson  36- 
i{*^w<c  calleth  it. 
.  Secondly,  a  purview  or  ordinance  thereupon. 

The  cases  of  the  statute  are  three,  and  every  one 
hath  his  purview.  The  general  case.  The  case  of  co- 
feoffees  to  the  use  of  some  of  them.  And  the  general 
case  of  feoffees  to  the  use  or  peinors  of  rents  or  profita4 

The  general  case  is  built  upon  eight  material  words.- 
Four  on  the  part  of  the  feoffees.  Three  on  the  part 
of  cestuy  que  use.     And  one  common  to  them  both. 

The  first  material  word  on  the  part  of  the  feoffees 
is  the  word,  person.  This  excludes  all  alliances ;  for 
there  can  be  no  trust  reposed  but  in  a  person  certain: 
it  excludes  again  all  corporations;  for  they  are  equalled 
to  a  use  certain :  for  note  on  the  part  of  the  feofier-over 
the  statute  insists  upon  the  word,  person,  and  on  the 
part  of  cestui/  que  use,  that  added  body  pohtic. 

The  second  word  material,  is  the  word,  seised:  this 
excludes  chattels.  The  reason  is,  that  the  statute  meant 
to  remit  the  common  law,  and  not  but  that  the  chat- 
tels might  ever  pass  by  testament  or  by  parole ;  tliere- 
iore  the  use  did  not  pervert  them.  It  excludes  rights, 
for  it  is  against  the  rules  of  the  common  law  to  grant 
or  transfer  rights;  and  therefore  the  statute  would  exe- 
cute them.  Thirdly,  it  excludes  contingent  uses,  be- 
cause the  seisin  cannot  be  but  to  a  fee-simple  of  a  use; 
and  when  that  is  limited,  the  seisin  of  the  feoffee  is 
spent ;  for  Littleton' tells  us,  that  there  are  but  two  sei- 
aitts,  #ne  in  dominio  ut  deftodQ^  the  other  itt  de  /eod« 

6 


et  jure ;  and  the  feoffee  by  the  common  law  could 
69ctcute  but  the  fee<simple  to  usei  present,  and  not 
post  uses ;  and  therefore  the  statute  meant  not  to 
execute  them. 

The  third  material  word  is,  hereafter:  thatbnn^«tli 
in  af^ain  conveyances  made  ailer  the  statute;  it  brini^v 
in  again  conveyances  made  before,  and  disturbed  hy 
disseisin,  and  recontinued  after ;  for  it  is  not  said,  in- 
feoffed  to  use  hereafter  seised. 

The  fourth  word  is,  hereditament,  Mhich  is  to  be 
understood  of  those  things  whereof  an  inheritance  is 
in  esse :  for  if  I  grant  a  rent  charge  dc  novo  for  life 
to  a  use,  this  is  good  enough  ;  yet  there  is  no  inhevit- 
ance  in  being  of  this  rent:  this  word  likewise  exchidfii 
annuities  and  uses  themselves;  so  that  a  use  cannot 
be  to  a  use. 

The  first  word  on  the  part  of  ce^tutf  que  use,  is  the 
word,  use,  confidence,  nr  trust,  whereby  it  is  plain  that 
the  statute  meant  to  remedy  the  matter,  and  not 
woi-ds;  and  in  all  the  clauses  it  stiU  carrieth  the 
wonds. 

The  second  word  is  the  word,  person,  again,  which 
excludeth  all  alliances;  it  excludeth  also  all  contin- 
gent uses  which  are  not  to  bodies  lively  and  naturalt 
as  the  building  of  a  church,  the  making  of  a  bridgef 
but  here,  as  noted  before,  it  is  ever  coupled  with  boAf 
politic. 

The  third  word  is  the  woixl,  other;  for  the  statute 
meant  not  to  cross  the  common  law.  Now  at  this 
time  uses  were  grown  to  such  a  familiarity,  as  men 
could  not  think  of  possession,  but  in  course  of  use; 
and  so  every  man  was  seised  to  his  own  use,  as  wefl 
as  to  tlie  use  of  others ;  therefore  because  statutM 
would  not  stir  nor  turmoil  possessions  settled  at  the 
common  law,  it  putteth  in  precisely  this  word,  other; 
meaning  the  divided  use,  and  not  the  conjoined  use; 
and  this  causeth  the  clause  of  johit  feoffees  to  follow 
in  a  branch  by  itself;  for  else  that  case  had  been 
doubtful  upon  this  word,  other. 

The  woi'ds  that  are  ooinmon  to  both,  are  words  ex* 
pa^^lpg  the  conveyance  whereby  the  use  arisetfa>  «f 
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,  'hich  words*  those  that  breed  any  question  are,  agree- 
Iment,  will,  otherwise,  whereby  some  have  inferred  that 
uses  might  be  raised  by  agreement  parole,  so  there 
were  a  consideration  of  money  or  other  matter  valu- 
able; for  it  is  expressed  in  the  words  before,  bargain, 
sale,  and  contract,  but  of  blood,  or  kindred;  the  error 
lof  which  collection  appeareth  in  the  word  immedi- 
ately following,  namely,  will,  whereby  they  might  as 
well  include,  that  a  man  seised  of  land  might  raise  an 
i\ise  by  will,  especially  to  any  of  his  sons  or  kindred, 
where  there  is  a  real  consideration;  and  by  that  reason, 
mean,  betwixt  this  statute  and  the  statute  of  32  of 
ynXh,  lands  were  deviseable,  especially  to  any  man's 
kindred,  which  was  clearly  otherwise ;  and  therefore 
those  words  were  put  in,  not  in  regard  of  uses  raised 
by  those  conveyances,  or  without,  or  likewise  by  will, 
might  be  transferred ;   and  there  was  a  person  seized 
to  a  use,  by  force  of  that  agreement  or  will,  namely, 
lo  the  use  of  the  assignee ;  and  for  the  word,  other- 
Wise,  it  should  by  the  generality  of  the  word  include 
a.  disseisin,  to  a  use»     But  the  whole  scope  of  the 
statute  crosseth  that  which  was  to  execute  such  uses, 
h»  were  confidences  and  trust,  which  could  not  be  in 
case  of  disseisin ;  for  if  there  were  a  commandment 
precedent,  then  the  land  was  vested  in  cestuy  que  tise 
upon  the  entry  ;  and  if  the  disseisin  were  of  the  dis- 
seisor's own  head,  then  no  trust.     And  thus  much  for 
the  case  of  supposition  of  this  statute :  here  follow  the 
(N'dinance  and  piirview  thereupon. 

The  purview  hath  two  parts,  the  first  operatio  sta» 
tutit  the  effect  that  the  statute  worketh :  and  there  is 
modus  operatidit  a  fiction,  or  explanation  how  the 
statute  doth  work  that  effect.  The  effect  is,  that 
cestuy  que  use  shall  be  in  possession  of  like  estate  as 
be  hath  in  the  use ;  the  fiction  quomodo  is,  that  the 
statute  will  have  the  possession  of  cestui/  que  use,  as  a 
new  body  compounded  of  matter  and  form  ;  and  that 
the  feoffees  shall  give  matter  and  substance,  and  the 
use  shall  give  form  and  quality.  The  material  words 
in  the  first  part  of  the  pumew  are  four. 

""he  first  words  are,  remainder  and  reverter,  thu 
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statute  having  spoken  licfm-e  of  uses  in  fee-simpfei 
in  tail,  lor  life,  or  yeai's,  addeth,  or  otherwise  in  le- 
lUJiinder  or  reverter:  whercl>y  it  is  manifest,  that  the 
first  words  are  to  be  understood  of  uses  in  possession. 
I'or  there  arc  two  sul>stantiai  and  essential  differences 
of  estate's,  the  one  lindtiiig  the  times,  for  all  estates 
are  hut  times  of  their  continuances  ;  this  maketh  the 
difference  of  fcc-siniple,  foe-tail,  for  life  or  years ;  and 
the  otlier  niakctli  dift'ercncc  of  possession  as  remain- 
der :  all  other  dilferonccs  of  estate  are  but  accident?, 
as  shall  be  said  hereafter :  these  two  the  statute  meant 
to  take  hold  of,  and  at  tlie  words,  remainder  and  re- 
verter, it  stops :  it  adds  not  words,  nght,  title  or  pos- 
»ibility,  nor  it  hath  not  general  words,  or  otherwise ;  it 
is  most  plain,  that  the  statute  meant  to  execute  no  in- 
ferior uses  to  remainder  or  reverter :  that  is  to  say,  no 
possibility  or  contingencies,  but  estates,  only  such  nst 
the  leoiiW's  might  have  executed  by  conveyance  made 
Note  also,  that  the  very  letter  of  the  statute  doth  take 
notice  of  a  difference  between  an  use  in  remainder 
and  an  use  in  reverter ;  wliich  though  it  cannot  be 
pro|)erly  so  called,  because  it  doth  not  depend  upon 
particular  estates,  as  remainders  do,  neither  did  then 
l>efore  the  statute  draw  any  tenures  as  reversions  do; 
yet  the  statute  intends  that  there  is  a  difference  when 
the  particular  use,  and  the  use  limited  upon  the  parti- 
eulai*  use,  aiv  both  new  uses  ;  in  which  case  it  is  a  use 
in  remainder;  and  where  tlie  paiticidar  use  is  a  new 
use,  and  the  remnant  of  Uie  use  is  the  old  use,  in  which 
case  it  is  a  use  in  reverter. 

The  next  nuiterial  word  is.  from  licnceforth,  which 
^oUi  exclude  all  conceit  of  relation  that  cestuy  que  use 
^mH  not  come  in :  as  from  the  time  of  the  first  feoff- 
ments to  use,  as  Brudnell's  conceit  was  in  14  Hen. 
VJII.  That  is,  the  feoffer  had  granted  a  rent  charge* 
anil  cestui/  que  tise  had  made  a  feoffment  in  fee,  by 
the  statute  of  1  Richard  III.  the  feoffer  should  have 
held  it  discharged,  because  the  act  of  cestuy  que  u« 
shall  put  the  feoffer  in,  as  if  ciuitui/  que  use  had  been 
seised  in  from  the  time  ol'  the  first  use  limited ;  and 
tberefbre  the  statute  doth  take  away  all  such  ambi- 
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es,  and  expresseth  th^X  cestuy  que  use  shall  be  in 
ission  from  henceforth  ;  that  is,  from  the  time  of 
the  parliament  for  uses  then  in  bein^»  and  from  the  time 
of  the  execution  for  uses  limited  alter  the  parliament. 

Tiie  third  material  words  are,  lawful  seisin,  state,  'j 

and  possession,  not  a  possession  in  law  only,  but  a 
seisin  in  fact ;  not  a  title  to  enter  into  the  land,  but 
an  actual  estate. 

The  fourth  words  are,  of  and  in  such  estates  as  they 
had  in  the  use ;  that  is  to  say,  like  estates,  fee-simple, 
fee-tail,  for  life,  for  years  at  will,  in  possession,  and 
reversion,  which  are  the  substantial  difterences  of 
estates,  as  was  said  before ;  but  both  these  latter 
x:lauses  are  more  fully  perfected  and  expounded  by  the 
branch  of  the  fiction  of  the  statute  which  follows. 

This  branch  of  fiction  hath  three  material  words  or 
clauses :  the  first  material  clause  is,  that  the  estate, 
right,  title,  and  possession  that  was  in  such  person, 
etc,  shall  be  in  cestuy  que  use  ;  for  that  the  matter  and 
substance  of  the  estate  of  cestui/  que  use  is  the  estate 
of  the  feoftee,  and  morc  he  cannot  have ;  so  as  if  the 
use  were  limited  to  cestuy  que  use  and  his  lieirs,  and 
the  estate  out  of  which  it  was  limited  was  but  an 
estate  for  life,  cestuy  que  use  can  have  no  inheritance : 
so  if  when  the  statute  came,  the  heir  of  the  feoffee 
had  not  entred  after  the  death  of  his  ancestor,  but 
had  only  a  possession  in  law,  cestuy  que  use  in  that 
case  should  not  bring  an  assize  before  entry,  because 
the  heir  of  the  feoffee  could  not ;  so  that  the  matter 
whereupon  the  use  must  work  is  the  feoffee*s  estate. 
But  note  here:  whereas  before  when  the  statute  speaks 
of  the  uses,  it  spake  only  of  uses  in  possession,  re- 
mainder and  reverter,  but  not  in  title  or  right :  now 
when  the  statute  speaks  what  shall  be  taken  from  the 
feoffee,  it  speaks  of  title  and  right :  so  that  the  sta- 
tute takes  more  from  the  feoffee  than  it  executes  pre- 
sently, in  case  where  there  are  uses  in  contingence 
which  are  but  titles. 

The  second  word  is,  clearly,  which  seems  properly 
and  directly  to  meet  with  the  conceit  oi  scintilla  juris, 
as  well  as  the  words  in  the  preamble  of  extirpating 
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and  extinguishing  such  feoffments,  so  is  their  estate  m 
clearly  extinct. 

The  third  matei-ial  clause  is,  after  such  quality,  man- 
ners, form,  and  condition  as  they  had  in  the  use,  so  as 
now  as  the  feofl'ee's  estate  gives  matter,  so  the  use  gives 
form :  and  as  in  the  first  clause  the  nsc  was  endowed 
with  the  possession  in  points  of  estate,  so  there  it 
iH  endowed  with  the  possession  in  all  accidents  and 
circumstances  of  estate.  Wherein  first  note,  that  it 
is  gross  and  absurd  to  expound  the  form  of  the  use 
any  whit  to  destroy  the  substance  of  the  estate ;  as  to 
make  a  doubt,  because  the  use  gave  no  dower  or  tenancj 
by  the  courtesy,  that  therefore  the  possession  when  it 
is  transferred  would  do  so  likewise :  no,  but  the  sta* 
tute  meant  such  quality,  manner,  form  and  condition, 
as  it  is  not  repugnant  to  the  coi*poral  presence  and 
possession  of  the  estate. 

Next  for  the  word,  condition,  I  do  not  hold  it  to  be 
put  in  for  uses  upon  condition,  though  it  be  also  com* 
prised  within  the  general  words ;  but  because  I  would 
have  things  stood  upon  learnedly,  and  according  to  tbf 
true  sense,  I  hold  it  but  for  an  explaining,  or  word  of 
the  effect ;  as  it  is  in  the  statute  of  26  of  treasons, 
where  it  is  said,  that  tlie  offenders  shall  be  attainted  of 
the  over  fact  by  men  of  their  condition,  in  this  place, 
that  is  to  say,  of  their  degree  or  sort :  and  so  the  word 
condition  in  this  place  is  no  more,  but  in  like  quality, 
manner,  form  and  degree,  or  sort;  so  as  all  these  words 
amount  but  to  7?wdo  et  forma.  Hence  therefore  all 
circumstances  of  estate  are  comprehended  as  sole 
seisin,  or  jointly  seisin,  by  intierties,  or  by  moieties, 
a  circumstance  of  estate  to  have  age  as  coming  in  by 
descent,  or  not  age  as  purchaser ;  or  circumstance  of 
estate  descendable  to  the  heir  of  the  part  of  the  Ci- 
ther, or  of  the  part  of  the  mother;  a  circumstance  of 
estate  conditional  or  absolute,  remitted  or  not  remitted* 
with  a  condition  of  inter-marriage  or  without :  all 
these  are  accidents  and  circumstances  of  estate,  in 
all  which  the  possession  shall  ensue  the  nature  and 
quality  of  the  use :  and  thus  much  of  the  first  case» 
which  is  the  general  case. 

The  second  case  of  the  joint  feoiFecs  needs  no  ex* 
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T  it  pursijeth  the  penning  of  the  general 
case:  only  this  T  will  note,  that  althnugh  it  had  been 
ninitted,  yet  the  law  ufjon  the  first  case  woyld  have 
been  taken  as  the  case  provided  :  so  that  it  is  rather 
en  explanation  than  an  addition ;  for  turn  that  case 
ttJic  other  way,  that  one  were  infeoffed  to  the  use  of 
[limself,  I  hold  the  law  to  be,  that  in  the  former  case 
Ihey  shall  be  seised  jointly ;  and  so  in  the  latter  case 
testuy  que  use  shall  be  seised  solely ;  for  the  word, 
Other,  it  shall  be  qualified  by  the  construction  of  cases, 
as  shall  appear  when  I  come  to  my  division.  But  be- 
cause this  case  of  co-feoffees  to  the  use  of  one  of  them 
was  a  general  case  in  the  realm,  therefore  they  fore- 
iBaw  it  expressed  it  precisely,  and  passed  over  the  case 
e  converso,  which  was  but  an  especial  case  :  and  they 
;were  loth  to  briog  in  this  case,  i3y  inserting  the  word, 
only,  into  the  first  case,  to  have  pemied  it  to  the  use 
^inly  of  other  persons  :  fur  they  had  experience  what 
doubt  the  word,  only,  bred  upon  the  statute  of  1  R.  III. 
after  this  third  case :  and  before  the  third  case  of  rents 
-comes  in  the  second  saving ;  and  the  reason  of  it  is 
worth  the  noting,  why  the  savings  are  interlaced  be- 
fore the  third  case ;  the  reason  of  it  ij,  because  the 
third  case  needeth  no  saving,  and  the  first  two  cases 
did  need  savings  ;  and  that  is  the  reason  of  that  again. 
It  is  a  general  ground,  that  where  an  act  of  parlia- 
ment is  donor,  if  it  be  penned  vnih.  an  ac  si,  it  is  not 
a  saving,  for  it  is  a  special  gift,  and  not  a  general  gift, 
which  includes  all  rights;  and  therefore  in  11  Henry 
VII.  whereupon  the  alienation  of  women,  the  statute 
Sntitles  the  heir  of  him  in  remainder  to  enter,  you  find 
never  a  stranger,  because  the  statute  gives  entry  not 
simplicifer,  but  mthin  an  ac  si;  as  if  no  alienation  had 
been  made,  or  if  the  feme  had  been  naturally  dead. 
Strangers  that  had  right  might  have  entred ;  and  there- 
fore no  saving  needs.  So  in  the  statute  of  39  of  leases, 
the  statute  enacts,  that  the  leases  shall  be  good  and 
effectual  in  law,  as  if  the  lessor  had  been  seised  of  a 
good  and  perfect  estate  in  fee-simple ;  and  therefore 
you  find  no  saving  in  the  statute ;  and  so  likewise  of 
diverse  other  statutes,  where  the  statute  doth  make  a 
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gift  or  title  good  specially  against  certain  persons,  tl 
Deeds  no  saving,  except  it  be  to  exempt  some  of  those 
persons,  as  in  the  statute  of  1  R.  III.  Now  to  npfJjr 
this  to  the  case  of  rents,  which  is  penned  with  an  ac 
Sly  namely,  as  if  a  sufficient  grant  or  lawful  convey- 
ance had  been  made,  or  executed  by  siich  as  were 
seised ;  why  if  such  a  grant  of  a  rent  had  been  niadp, 
one  that  had  an  ancient  right  might  have  entred  and 
have  avoided  the  charge;  and  therefore  no  saving; 
needeth :  but  the  second  fir?t  cases  are  not  penned 
with  an  ac  si,  but  absolute,  that  ccstuy  que  use  shall 
be  adjudged  in  estate  and  possession,  which  is  n  judj^ 
ment  of  parliament  stronger  than  any  fine,  to  binddl 
rights;  nay,  it  hath  farther  words,  namely,  in  lawful 
estate  and  possession,  which  maketh  it  stronger  than 
any  in  the  first  clause.  For  if  the  words  only  bad 
stood  upon  the  second  clause,  namely,  that  the  estate 
of  the  feofl'ee  should  be  in  cestui/  que  use,  then  per- 
haps the  gift  should  have  been  special,  and  so  the 
sanng  superfluous:  and  this  note  is  material  in  regard 
of  the  great  question,  whether  the  feoffees  may  make 
any  regress;  which  opinion,  1  mean,  that  no  regress 
is  left  unto  them,  is  principally  to  be  argued  out  of 
the  saving;  as  shall  be  now  declared:  for  the  savings 
are  two  in  niimlx?r:  the  first  saveth  all  stram  ^its 

with  an  exception  of  the  feoffees;  the  sll  ...„  .i  a 
saving  out  of  the  exception  of  the  first  saving,  namely* 
of  the  feoffees  in  case  where  they  claim  to  their  own 
proper  use:  it  had  been  easy  in  the  first  saving  out  of 
the  statute,  other  than  such  persons  as  are  seised,  or 
hereafter  should  be  seised  to  any  use,  to  have  added 
to  these  words,  executed  by  this  statute;  or  in  the 
second  saving  to  have  added  unto  the  words,  claiming 
to  their  proper  use,  these  words,  or  to  the  use  of  any 
other,  and  executed  by  this  statute:  but  the  rt^reo 
of  the  feoffee  is  shut  out  between  the  two  savings;  for 
it  is  the  light  of  a  person  claiming  to  an  use,  and  not 
unto  his  own  proj)er  use;  but  it  is  to  be  added,  that 
the  first  saving  is  not  to  be  understood  as  the  letter 
implieth,  that  feoffees  to  use  shall  be  banned  of  their 
regress,  in  case  that  it  be  of  another  feoffment  than 
that  whereupon  the  statute  hath  wrought,  but  upon 
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the  same  feoffment ;  as  if  the  feoffee  before  the  statute.  I 
had  been  disseised,  and  the  disseised  had  made  a  feoff-  j 
ment  in  fee  to  I.  D,  his  use,  and  then  the  statute  came; 
this  executeth  the  use  of  the  second  feoffment ;  but. 
the  first  feoffees  may  make  a  regress,  and  they  yet 
claim  to  an  use,  hut  not  by  that  feoffment  upon  which 
the  statute  hath  wrought. 

Now  foUoweth  the  third  case  of  the  statute,  touch- 
ing execution  of  rents ;  wherein  the  material  words:  | 
are  four : 

First,  whereas  diverse  persons  are  seised,  which 
hath  bred  a  doubt  that  it  should  only  go  to  rents  in 
use  at  the  time  of  the  statute ;  but  it  is  explained  in, 
the  clause  following,  namely,  as  if  a  grant  had  been 
made  to  them  by  such  as  are  or  shall  be  seised. 

The  second  word  is,  profit ;  for  in  the  putting  of 
the  case,  the  statute  speaketh  of  a  rent ;  but  after  in 
the  purview  is  added  these  words,  or  profit. 

The  tliird  word  is  ac  ,si,  scilicet^  that  they  sliall  have 
the  rent  as  if  a  sufficient  grant  or  lawful  conveyance 
had  been  made  and  executed  unto  them. 

The  fourth  words  are  the  words  of  liberty  and  re- 
medies attending  upon  such  rent,  scilicet,  that  he  shall 
distrain,  etc.  and  have  such  suits,  entries,  and  reme- 
dies, relying  again  with  an  ac  si,  as  if  the  grant  had 
been  made  with  such  collateral  penalties  and  ad  van-, 
tages. 

Now  for  the  provisoes ;  the  makers  of  this  law  did 
so  abound  with  policy  and  discerning,  as  they  did  not 
only  foresee  such  mischiefs  as  M-ere  incident  to  this 
new  law  immediately,  but  likewise  such  as  were  con- 
sequent in  a  remote  degree ;  and  therefore  besides  the 
express  provisoes,  they  did  add  three  new  provisoes 
which  are  in  themselves  substractive  laws :  for  fore- 
seeing that  by  the  execution  of  uses,  wills  formerly 
made  should  he  overthrown  ;  they  made  an  ordinance 
for  wills.  Foreseeing  likewise,  that  by  execution  of 
uses  women  should  be  doubly  advanced ;  they  made 
an  ordinance  for  dowers  and  jointures.  Foreseeing 
again,  that  the  execution  of  uses  would  make  frank- 
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tenement  pass  by  contracts  parole,  they  made  an  ordi- 
nance for  inrolments  of  bar^'ains  and  sales.  The  two 
former  they  inserted  into  this  law,  and  the  third  they 
distinguished  into  a  law  apart,  but  without  any  pre- 
amble as  may  appear,  being  hut  a  proviso  to  this 
statute.  Besides  all  these  provisional  laws  ;  and  be- 
sides four  provisoes,  whereof  thi'ee  attend  upon  the 
law  uf  jointure,  and  one  of  persons  born  in  Wales, 
which  are  not  material  to  the  purpose  in  hand  ;  there 
are  six  provisoes  which  are  natural  and  true  nieniben 
and  limbs  of  the  statiite,  whereof  four  concern  the 
part  of  cestui/  que  use,  and  two  concern  the  ])nrt  of 
the  feoffees.  The  four  which  concern  the  part  of 
cestuy  que  use^  tend  all  to  save  him  from  prejudice  by 
the  execution  of  the  estate. 

The  first  saveth  him  from  the  extinguishment  of  any 
statute  or  recognisance,  as  if  a  man  had  an  extent  of 
a  hundred  acres,  and  an  use  of  the  inheritance  of  one. 
Now  the  statute  executing- the  possession  to  that  one, 
would  have  extinguished  his  extent  being  intire  in  aU 
the  rest :  or  as  if  tlie  conuzeeof  a  statute  having  ten 
acres  liable  to  the  statute,  had  made  a  feoffment  in  fee 
to  a  stranger  of  two,  and  alter  had  made  a  feoftment 
in  fee  to  the  use  of  the  conuzee  and  his  heirs.  And 
upon  this  proviso  there  arise  three  questions : 

First,  whether  this  proviso  were  not  superfluous,  in 
regard  that  cestuy  que  use  was  comprehended  in  the 
general  saving,  though  the  feoffees  be  excluded  ? 

Secondly,  whether  this  proviso  doth  save  statutes 

executions,  with  an  apportionment,  or  intire? 

Thirdly,  because  it  is  penned  indefinitely  in  point  of 
time,  whether  it  shall  go  to  uses  limited  after  the  sta- 
tute, as  well  as  to  those  that  were  in  being  all  the  time 
of  the  statute ;  which  doubt  is  rather  inforced  by  this 
reason,  because  there  was  for  *  uses  at  the  time  of 
the  statute;  for  that  the  execution  of  the  statute  migh^ 
be  waved  :  but  both  possession  and  use,  since  the  s<^| 
tute,  may  be  waved.  ^^ 

The  second  proviso  saveth  cestuy  que  use  from  the    ' 

*  The  text  here  is  manifestly  eorruptedf  Qor  does  any  probable 
conjecture  occur  for  iU  amendment. 
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diarge  of  primer  seisin,  liverieSs  ouster  les  maines, 
and  such  other  duties  to  the  King,  with  an  express 
limitation  of  time,  that  he  shall  be  discharged  for  the 
time  past,  and  charged  for  the  time  to  come  to  the 
King,  namely,  May  1536,  to  be  coinviunis  terminus. 
The  tliird  proviso  doth  the  like  for  fines,  reliefs, 
and  herriots,  discharging  them  for  the  time  past,  and 
speaking  nothing  of  the  time  to  come. 

The  fourth  proviso  giveth  to  cestuy  que  use  all  col- 
lateral benefits  or  vouchers,  aid-priers,  actions  of  waste, 
trespass,  conditions  broken,  and  which  the  feoflfees 
might  have  had ;  and  this  is  expressly  limited  for  es- 
tates executed  before  1  May  1536.  And  this  proviso 
givetli  occasion  to  intend  that  none  of  these  benefits 
would  have  been  carried  to  cestutf  que  use,  by  the  ge- 
neral words  in  the  body  of  the  law,  scilicet,  that  the 
feoffees  estate,  right,  title,  and  possession,  etc. 

For  the  two  provisoes  on  the  part  of  the  tertenant, 

;  they  both  concern  the  saving  of  strangers  from  pre- 

'  judice,  etc. 

!       The  first  saves  actions  depending  against  the  feof- 

I  fees,  that  they  shall  not  abate. 

I  The  second  saves  wardships,  liveries,  and  ouster  les 
maincs,  w  hereof  title  was  vested  in  regard  of  the  heir 
of  the  feoffee,  and  this  in  case  of  the  Ring  only. 

I    JVhat  persons  ma^  be  seised  to  an  use,  and  what  not. 
fp'kat  persons  may  be  cestuy  que  use,  and  ivliat  not. 
What  persons  may  declare  an  use,  and  what  not. 

I      Though  I  have  opened  the  statute  in  order  of 

'  words,  yet  I  will  make  my  division  in  order  of  mat- 
ter, namely, 

!      1.  The  raising  of  uses. 
2.  The  interruption  of  uses. 

;      3.  The  executing  of  uses. 
.    Again,  the  raising  of  uses  doth  easily  divide  itself 

I  into  three  parts :  The  persons  that  are  actors  to  the 
conveyance  to  use.     The  use  itself.     The  form  of  the 
conveyance. 
Then  it  is  first  to  be  seen  what  persons  may  be  seised 
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to  an  use,  and  what  not ;  and  what  persons  may  be 
cestuy  que  usc^  and  what  not. 

The  King  cannot  be  seised  to  an  use ;  no,  not  where 
he  taketh  in  his  natural  body,  and  to  some  purpose 
as  a  common  person ;  and  therefore  if  land  be  given 
to  the  King-  and  I.  D.  pour  terme  dt  leur-  vies,  this 
use  is  void  for  a  moiety. 

IJke  law  is,  if  the  King  be  seised  of  land  in  the 
right  of  his  duchy  of  Lancaster,  and  covenanteth  by 
his  lettei's  patents  under  the  duchy  seal  to  stand  seised 
to  the  use  of  his  son,  nothing  passeth. 

Like  law,  if  King  R.  III.  who  was  feoffee  to  diverse 
uses  before  lie  took  upon  him  the  crown,  had,  after  he 
was  King,  by  his  lettei*s  patents  granted  the  land  over> 
the  uses  had  not  been  renewed. 

The  Queen,  speaking  not  of  an  imperial  Queen  but 
by  marriage,  cannot  be  seised  to  an  use,  though  she 
be  a  body  enabled  to  grant  and  purchase  without  the 
King :  yet  in  regard  uf  the  government  and  interest 
the  King  Jiath  in  her  possciision,  she  cannot  be  seised 
to  an  UBC. 

A  corporation  cannot  be  seised  to  an  use,  because 
their  capacity  is  to  a  use  certain ;  again,  because  they 
cannot  execute  an  estate  without  doing  wrong  to  their 
corporation  or  foimder;  but  chiefly  because  of  the 
letter  of  this  statute  which,  in  any  clause  when  it 
speaketh  of  the  feoffee,  resteth  only  upon  the  word, 
person,  but  when  it  speaketh  of  cestuy  que  usCj  it 
addetli  person  or  body  politic. 

If  a  bishop  bargain  or  sell  lands  whereof  he  is  seised 
in  the  right  of  his  see,  this  is  good  .during  his  life; 
otherwise  it  is  where  a  !>ishop  is  infeoffed  to  him  and 
his  successors,  to  the  use  of  I.  D.  and  his  heirs,  that 
is  not  good,  no  not  for  the  bishop's  life,  but  the  u 
merely  void. 

Contrary  law  of  tenant  in  taili  for  if  I  give  land  i 
tail  by  deed  since  the  statute  to  A,  to  the  use  of 
B  and  his  heirs ;  B  hath  a  fee-simple  determinable 
upon  the  death  of  A  without  issue.  And  like  lawr, 
though  doubtful  before  the  statute,  was;  for  the  chief 
reason  which  bred  the  doubt  befoixi  the  statute^  was 
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because  tcDant  in  tail  could  not  execute  an  estate  with- 
out wrong ;  but  that  since  the  statute  is  quite  taken 
away,  because  the  statute  saveth  no  right  of  ititail,  as 
the  statute  of  1  R.  HI.  did ;  and  that  reason  likewise 
might  have  been  answered  before  the  statute,  in  re- 
gard of  tlte  common  recovery* 

A  feme  covert  and  an  infant,  though  under  years 
of  discretion,  may  be  seised  to  an  use ;  for  as  well  as 
land  might  descend  unto  them  from  a  feoffee  to  use, 
so  may  they  originally  be  infeoffed  to  an  use ;  yet  if 
it  be  before  the  statute,  and  they  had,  upon  a  sub- 
pcena  brought,  executed  their  estate  during  the  cover- 
ture or  infancy,  they  might  have  defeated  the  same ; 
and  when  they  should  have  been  seised  again  to  the 
use,  and  not  to  their  own  use ;  but  since  the  statute 
no  right  is  saved  unto  them. 

If  a  feme  covert  or  an  infant  he  infeoffed  to  an  use 
precedent  since  the  statute,  the  infant  or  baron  come 
too  late  to  discharge  or  root  up  the  feoffment ;  but  if 
an  infant  be  infeoffed  to  the  use  of  himself  and  his 
heirs,  and  I.  D.  pay  such  a  sum  of  money  to  the  use 
of  I.  G.  and  his  heirs,  the  infant  may  disagree  and 
overthrow  the  contingent  use. 

Contrary  law,  if  an  infant  be  infeoffed  to  the  use  of 
himself  for  life,  the  remainder  to  the  use  of  I.  S.  and 
his  heirs,  he  may  disagree  to  the  feoffment  as  to  his 
own  estate,  but  not  to  divest  the  remainder,  but  it 
shall  remain  to  the  benefit  of  him  in  remainder. 

And  yet  if  an  attainted  person  be  infeoffed  to  an 
use,  the  King's  title,  after  office  found,  shall  prevent 
the  use,  and  relate  above  it;  but  until  office  the 
cestui/  que  use  is  seised  of  the  land. 

Like  law  of  an  alien ;  for  if  land  be  given  to  an 
alien  to  an  use,  the  use  is  not  void  ab  initio :  yet  nei- 
ther alien  or  attainted  person  can  maintain  an  action 
to  defend  the  land. 

The  Ring's  villain  if  he  be  infeoffed  to  an  use,  the 
King's  title  shall  relate  above  the  use;  otherwise  in 
case  of  a  common  person. 

But  if  the  lord  be  infeoffed  to  the  use  of  his  villain, 
the  use  neither  riseth,  but  the  lord  is  in  by  the  com- 
mon law,  and  not  by  the  statute  discharged  of  the  use. 
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But  if  the  husband  he  infeoffed  to  the  use  of  his 
wife  for  years,  if  he  die  the  wife  shall  have  the  term, 
and  it  shall  not  iuure  by  way  of  discharge,  although 
the  husband  may  dispose  of  the  wife's  term. 

So  if  the  lord  of  whom  the  land  is  held  be  infeoffed 
to  the  use  of  a  person  attainted,  the  lord  shall  not 
hold  by  way  of  discharge  of  the  use,  because  of  the 
King's  title,  annum y  diem  et  vanium, 

A  person  uncertain  is  not  within  the  statute,  nor 
any  estate  in  nubtbus  or  suspense  executed :  as  if  I 
give  land  to  I.  S.  the  remainder  to  the  right  heirs  of 
I.  D.  to  the  use  of  I.  N.  and  his  heirs,  I.  N.  ia  not 
seised  of  the  fee-sinipic  of  an  estate  pour  vie  of  I.  S. 
till  I.  D.  be  dead,  and  then  in  fee-simple. 

Like  law,  if  before  the  statute  I  gi\  e  land  to  L  S» 
pour  autre  vie  to  an  use,  and  I.  S.  dicth,  living. 
cestittf  que  tise^  whereljy  the  freehold  is  in  suspense, 
the  statute  cometh,  and  no  occupant  entreth:  the  use 
is  not  executed  out  of  the  freehold  in  suspense  for  the; 
occupant,  the  disseisor,  the  lord  by  escheat.  The 
feoffee  upon  consideration,  not  having  notice,  and  all 
other  persons  which  shall  be  seised  to  use,  not  ia 
regard  of  their  persons  but  of  their  title ;  I  refer  them 
to  my  division  touching  disturbance  and  interruption 
of  uses. 

It  foUoweth  now  to  sec  what  person  may  be  a  cestuif 
que  use.  The  Khig  may  be  cestui/  que  use;  but  it 
behoveth  both  the  declaration  of  the  use,  and  the 
conveyance  itself,  to  be  matter  of  record,  because  the 
B.ing*s  title  is  compounded  of  both;  I  say,  not  appear* 
ing  of  record,  but  by  conveyance  of  record.  And 
therefore  if  I  covenant  with  L  S.  to  levy  a  fine  to  him 
to  the  King*s  use,  which  I  do  accordingly ;  and  this 
deed  of  covenant  be  not  inrolled,  and  the  deed  be 
found  by  office,  the  use  vesteth  not.  E  conversOy  if 
inrolled.  If  I  covenant  witli  I.  S.  to  infeoff  him  to  the 
King's  use,  and  the  deed  be  inrolled,  and  the  feoflf- 
ment  also  be  found  by  office,  the  use  vesteth. 

But  if  I  levy  a  fine,  or  suffer  a  recovery  to  the  King^s 
use,  and  declare  the  use  by  deed  of  covenant  inrolled, 
though  the  Ring  be  not  party,  yet  it  is  good  enougli. 

A  corporatiou  may  take  an  use,  and  yet  it  is  not 
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material  whether  the  feoffraent  or  the  declaration  be 
by  deed ;  but  I  may  infeoff  I.  S.  to  the  use  of  a  cor- 
poration, and  this  use  may  be  averred. 

An  use  to  a  pei'son  uncertain  is  not  void  in  the  first 
limitation,  but  executeth  not  till  the  fterson  be  in  esse  ; 
so  that  this  is  positive,  that  an  use  shall  never  be  in 
abeyance  as  a  remainder  may  be,  but  ever  in  a  person 
certain  upon  the  words  of  the  statute,  and  the  estate 
of  the  feoffees  shall  be  in  him  or  them  which  have  the 
use.  The  reason  is,  because  no  confidence  can  be 
reposed  in  a  person  unknown  and  uncertain;  and 
therefore  if  1  make  a  feoffment  to  the  use  of  I.  S.  for 
life,  and  then  to  the  use  of  the  riglit  heirs  of  I.  D.  the 
remainder  is  not  in  abeyance,  but  the  reversion  is  in 
the  feoftbr,  quousque.  So  that  upon  the  matter  all 
persons  uncertain  in  use,  are  like  conditions  or  limi- 
tations precedent. 

Like  law,  if  I  infeoflf  one  to  the  use  of  I.  S.  for  yeai-s, 
the  remainder  to  the  right  heirs  of  I.  D.  this  is  not 
executed  in  abeyance,  and  t?ierefore  not  void. 

Like  law,  if  I  make  a  feoffment  to  the  use  of  my 
wife  that  shall  be,  or  to  such  persons  as  I  shall  main- 
tain, though  I  limit  no  particultii-  estate  at  all ;  yet  the 
use  is  good,  and  shall  in  the  interim  return  to  the 
feoifor. 

Contrary  law,  if  I  once  Uniit  the  wliole  fee-simple  of 
the  use  out  of  land,  and  part  thereof  to  a  i>erson  un- 
certain, it  shall  never  return  to  the  feoffor  by  way  of 
fraction  of  the  use  :  but  look  how  it  should  have  gone 
unto  the  feoffor ;  if  I  begin  with  a  contingent  use,  so 
it  shall  go  to  the  remainder;  if  I  intail  a  contingent  use, 
both  estates  are  alike  subject  to  the  contingent  use 
when  it  falleth  ;  as  when  I  make  a  feoffment  in  fee  to 
the  use  of  my  wife  for  life,  the  remainder  to  my  first 
begotten  son ;  I  having  no  son  at  that  time,  the  re- 
mainder to  my  brother  and  his  heirs:  if  my  wife  die 
before  I  have  any  son,  the  use  shall  not  he  in  me,  but 
in  my  brother.  And  yet  if  I  marry  again,  and  have  a 
Bon,  it  shall  divest  from  my  brother,  and  be  in  my  son, 
which  is  the  skipping  they  talk  so  much  of. 

So  if  I  limit  an  use  jointly  to  two  persons,  not  in  essCj 
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and  the  one  cometh  to  be  in  essCy  he  sliall  take  the  en- 
tire use ;  and  yet  if  the  other  afterward  conic  in  esse, 
he  shall  take  jointly  with  the  former ;  as  if  I  make  a 
feoflfment  to  the  use  of  my  wife  that  sliall  bo,  and  my 
first  begotten  son  for  their  lives,  and  I  nmrry  ;  my 
wife  taketh  the  whole  use,  and  il'  I  afterwards  have  a 
son,  he  taketh  jointly  with  my  wife. 

But  yet  where  words  of  al>eyance  work  to  an  estate 
executed  in  course  of  possession,  it  shall  do  the  like  in 
uses ;  as  if  I  infcoff  A  to  the  use  of  B  for  life,  the  re- 
mainder to  C  for  hfe,  the  remainder  to  the  right  heirs 
of  B,  this  is  a  jn^ood  remainder  executed. 

So  if  I  infeoff  A  to  the  use  of  his  right  heirs,  A  istl) 
the  fee-simple,  not  by  the  statute,  but  by  the  common 
law. 

Now  are  we  to  examine  a  special  point  of  the  disa- 
bility of  such  persons  as  do  take  by  the  statute  :  and 
that  upon  the  words  of  the  statute,  where  divers  per- 
sons are  seised  to  the  use  of  other  persons ;  so  that  by 
the  letter  of  the  statute,  no  use  is  contained :  hut 
where  the  feoffor  is  one,  and  cesiuy  (jue  use  is  another. 

Therefore  it  is  to  be  seen  in  what  cases  the  same 
persons  shall  l>e  both  seised  to  the  use  and  cestuy  que 
use,  and  yet  in  by  the  statute ;  and  in  what  cases  they 
shall  be  diverse  persons,  and  yet  in  by  the  common 
law ;  wherein  I  observe  unto  you  three  things  :  First, 
that  the  letter  is  full  in  the  point.  Secondly,- that  it  is 
strongly  urged  by  the  clause  of  join  testates  following. 
Thirdly,  that  the  whole  scope  of  the  statute  was  to 
remit  the  common  law,  and  never  to  intermeddle 
where  the  common  law  executed  an  estate  ;  therefore 
the  statute  ought  to  be  expounded,  that  where  the 
party  seised  to  the  use,  and  the  cestuy  que  use  is  one 
person,  he  never  taketh  by  the  statute,  except  there  be 
a  direct  impossibility  or  impertinency  for  the  use,  to 
take  effect  by  the  common  law. 

And  if  I  give  land  to  1.  S.  to  the  use  of  himself  and 
his  heirs,  and  if  I.  D,  pay  a  sum  of  money,  then  to  the 
use  of  L  D.  and  his  heirs,  L  S.  is  in  of  an  estate  for 
life,  or  for  years,  by  way  of  abridgement  of  estate  in 
course  of  possession,  and  I.  D.  in  of  the  fee-simple  by 
the  statute. 
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So  if  I  bargain  and  sell  my  land  after  seven  years, 
the  inheritance  of  the  use  only  passeth ;  and  there  re- 
mains an  estate  for  years  by  a  kind  of  substi'action  of 
the  inheritance  or  occupier  of  my  estate,  but  merely 
at  the  common  law. 

But  if  1  infeoff  I.  S,  to  the  use  of  himself  in  tail,  and 
then  to  the  use  of  T.  D.  in  fee.  or  covenant  to  stand 
seized  to  the  use  of  myself  in  tail,  and  to  the  use  of  my 
wife  in  fee ;  in  both  these  cases  the  estate  tail  is  exe- 
cuted by  this  statute  ;  because  an  estate  tail  cannot  be 
re-occupied  out  of  a  fee-simple,  being  a  new  estate,  and 
not  like  a  particular  estate  for  life  or  years,  which  are 
but  portions  of  the  absolute  fee ;  and  therefore  if  I 
bargain  and  sell  my  land  to  I.  S.  after  my  death  with- 
out issue,  it  doth  not  leave  an  estate  tail  in  me,  nor 
vesteth  any  present  fee  in  the  bargain,  but  is  an  use 
expectant. 

So  if  I  infeoff  I.  S.  to  the  use  of  I.  D.  for  life,  and 
then  to  the  use  of  himself  and  his  heirs,  he  is  in  of  the 
fee-simple  merely  in  course  of  possession,  and  as  of  a 
reversion,  and  not  of  a  remainder. 
•<  Contrary  law,  if  I  infeoff  L  S.  to  the  use  of  I.  D.  for 
life,  then  to  the  use  of  himself  for  life,  the  remainder 
to  the  use  of  I.  N.  in  fee :  Now  the  law  will  not  admit 
fraction  of  estates ;  but  I.  S.  is  in  with  the  rest  by  the 
statute. 

So  if  I  infeoflf  I.  S.  to  the  use  of  himself  and  a 
stranger,  they  shall  be  both  in  by  the  statute,  because 
they  could  not  take  jointly,  taking  by  several  titles. 

Like  law,  if  I  infeoff  a  bishop  and  his  heirs  to  the 
use  of  himself,  and  his  successors,  lie  is  in  by  the 
statute  in  the  right  of  his  see. 

And  as  I  cannot  raise  a  present  use  to  one  out  of  his 
own  seisin  ;  so  if  I  limit  a  contingent  or  future  use  to 
one  being  at  the  time  of  limitation  not  seised,  but 
afler  become  seised  at  the  time  of  the  execution  of 
the  contingent  use,  there  is  the  same  reason  and  the 
same  law,  and  upon  the  same  diflerence  which  I  have 
put  before.  i 

As  if  I  covenant  with  my  son,  that  after  his  mar- 
riage I  wUl  stand  seised  of  land  to  the  use  of  himself 
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and  his  heirs ;  and  before  marriage  I  infeoff  him  to 
the  use  of  himself  and  his  heirs,  and  then  he  marrieth; 
he  is  in  by  the  common  law,  and  not  by  the  statute; 
like  law  of  a  barfj^ain  and  sale. 

But  if  I  had  lett  to  him  for  life  only,  then  he  should 
have  been  in  for  life  only  by  the  common  law,  and  of 
the  fee- simple  by  statute.  Now  let  me  advise  you  of 
this,  that  it  is  not  a  matter  of  subtil ty  or  conceit  to 
take  the  law  right,  when  a  man  coraeth  in  by  the  law 
in  course  of  possession,  and  where  he  cometh  in  by 
the  statute  in  course  of  possession  :  but  it  is  niaterial 
for  the  deciding  of  many  causes  and  questions,  as  for 
warranties,  actions,  conditions,  waivers,  suspicions,  and 
divers  other  provisoes. 

For  example ;  a  man's  farmer  committed  waste : 
after  he  in  reversion  covenanteth  to  stand  seised  to  the 
use  of  his  wife  for  life,  and  after  to  the  use  of  himself  * 
and  his  heirs ;  his  wife  dies ;  if  he  be  in  his  fee  un- 
touched, he  shall  punish  the  waste ;  if  he  be  in  by  the 
statute,  he  shall  not  punish  it. 

So  if  I  be  infeoffed  with  warranty,  and  I  covenant 
with  my  son  to  stand  seised  to  the  use  of  myself  for 
life,  and  after  to  him  and  his  heirs ;  if  I  be  in  by  the 
statute,  it  is  clear  my  warranty  is  gone ;  but  if  I  be  in 
by  the  common  law,  it  is  doubtful. 

So  if  I  have  an  eigne  right,  and  be  infeoffed  to  the 
use  of  L  S.  for  life,  then  to  the  use  of  myself  for  life, 
then  to  the  use  of  I.  D.  in  fee,  I.  S.  dieth.  If  I  be  in 
by  the  common  law,  I  cannot  waive  my  estate,  having 
agreed  to  the  feoffment :  but  if  I  am  in  by  the  statute, 
yet  I  am  not  remitted,  because  I  come  in  by  my  own 
act :  but  I  may  waive  my  use,  and  bring  an  action 
presently  ;  for  my  right  is  saved  unto  me  by  one  of  the 
savings  in  the  statute.  Now  on  the  otiier  side  it  is  to 
be  seen,  where  there  is  a  seisin  to  the  use  of  another 
person ;  and  yet  it  is  out  of  the  statute  which  is  in 
special  cases  upon  the  ground,  wheresoever  cestuy  qttc 
me  had  remedy  for  the  possession  by  course  of  com- 
mou  law,  there  the  statute  never  worketh  ;  and  there- 
fore if  a  disseisin  were  committed  to  an  use,  it  is  in 
him  by  the  common  law  upon  agi-eement :  so  if  one 
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enter  as  occupant  to  the  use  of  another,  it  is  in  him  till 
disagreement. 

So  if  a  feme  infeofTa  man,  causa  maty^imonii  praio- 
cutij  she  hath  a  remedy  for  the  land  again  by  course 
of  the  law ;  and  therefore  in  those  special  cases  the 
statute  worketh  not;  and  yet  the  words  of  the  statute 
are  general,  where  any  person  stands  seised  by  force 
of  any  fine,  recovery,  feoffment,  bargain  and  sale, 
agreement  or  otherwise ;  but  yet  the  feme  is  to  be 
restrained  for  the  reason  aforesaid. 

It  remaineth  to  show  what  persons  may  limit  and 
declare  an  use:  wherein  we  must  distinguish ;  for  there 
are  two  kinds  of  declarations  of  uses,  the  one  of  a 
present  use  upon  the  first  conveyance,  the  other  upon 
a  power  of  revocation  or  new  declaration  ;  the  latter  of 
which  I  refer  to  the  division  of  revocation :  now  for 
the  fonner. 

The  King  upon  his  lettei-s  patent  may  declare  an 
use,  though  the  patent  itself  implieth  an  use,  if  none 
be  declared. 

If  the  King  gives  lands  by  his  letters  to  I.  S.  and  his 
heirs,  to  the  use  of  I.  S.  for  life,  the  King  hath  the  in- 
heritance of  the  use  by  implication  of  the  patent,  and 
no  office  needeth ;  for  implication  out  of  matter  of 
record,  amounteth  ever  to  matter  of  record. 

If  the  Queen  give  land  to  I.  S.  and  his  heirs  to  the 
use  of  all  the  church-wardens  of  the  church  of  Dale, 
the  patentee  is  seised  to  his  own  use,  upon  that  con- 
fidence or  intent ;  but  if  a  common  person  had  given 
land  in  that  manner,  the  use  had  been  void  by  the 
statute  of  23  H.  VIII.  and  the  use  had  returned  to  the 
feoffor  and  his  heirs.  A  corporation  may  take  an  use 
without  deed,  as  hath  been  said  before ;  but  can  limit 
no  use  without  deed. 

An  infant  may  limit  an  use  upon  a  feoffment,  fine, 
or  recovery,  and  he  cannot  countermand  or  avoid  the 
use,  except  he  avoid  the  conveyance ;  contrary,  if  an 
infant  covenant  in  consideration  of  blood  or  marriage 
to  stand  sebed  to  an  use,  the  use  is  merely  void. 

If  an  infant  bargain  and  sell  his  land  for  money,  for 
commons  or  teaching,  it  is  good  with  averment ;  if  for 
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money,  otherwise :  if  it  be  proved  it  is  avoi< 

for  money  recited  and  not  paid,  it  is  void :  and  yet  in 

the  case  of  a  man  of  full  ag^e  the  recital  sufficeth. 

If  baron  and  feme  be  seised  in  the  right  of  the  feme, 
or  by  joint  purchase  during  the  coverture,  and  they 
join  in  a  fine,  the  baron  cannot  declare  the  use  for 
longer  time  than  the  coverture,  and  the  feme  cannot 
declare  alone ;  but  the  use  goeth,  according  to  the  li- 
mitation of  law,  unto  the  feme  and  her  heirs;  but  they 
may  both  join  in  declaration  of  the  use  in  fee  ;  and  if 
they  sever,  then  it  is  good  for  so  much  of  the  inherit- 
ance, as  they  concurred  in ;  for  the  law  avoucheth  all 
one  as  if  they  joined  :  as  if  the  baron  declare  an  use  to 
I.  S.  and  his  heirs,  and  the  feme  another  to  I.  D.  for 
life,  and  then  to  I.  S.  and  liis  heirs,  the  use  is  good  to 
I.  S.  in  fee. 

And  if  upon  examination  the  feme  will  declare  the 
use  to  the  judge,  and  her  husband  agree  not  to  it,  it  is 
void,  and  the  baron's  use  is  only  good ;  the  rest  of  the 
use  goeth  according  to  the  limitation  of  law, 
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fl  DO  not  hold  the  law  of  England  in  so  mean  an 
account,  but  that  whicJi  other  laws  are  held  worthy 
of,  should  be  due  likewise  to  our  laws,  as  no  less  wor- 
thy for  our  state.  Therefore  when  I  found  that  not  only 
I  in  the  ancient  times,  but  now  at  this  day,  in  France, 
Italy,  and  other  nations,  the  speeches,  and,  as  they 
term  them,  pleadings,  which  have  been  made  in  judi- 
cial cases,  where  the  cases  were  mighty  and  famous. 
have  been  set  down  by  those  that  made  them,  and 
published;  so  that  not  only  a  Cicero,  a  Demosthenes* 
or  an  J^'.srhines,  hath  set  forth  his  Orations,  as  well  in 
the  judicial  as  deliberative;  but  aJVIaman  and  a  IV 
vier  have  done  the  like  hy  their  pleadings ;  I  knoiv  no 
reason  why  the  same  should  not  be  brought  in  use  by 
the  professoi's  of  our  law  for  their  alignments  in  prin- 
cipal cases.    And  this  I  think  the  more  necessary,  be- 
cause the  compendious  form  of  reporting  resolutions, 
with  the  substance  of  the  reasons,  lately  used  by  Sir 
Edw^ard  Coke,  lord  Chief  Justice  of  the  King's  bench, 
doth  not  delineate  or  trace  out  to  the  young  practisers 
of  law  a  method  and  form  of  argument  for  them  to 
imitate.     It  is  true  I  could  have  wished  some  abler 
person  had  begun ;  hut  it  is  a  kind  of  order  some- 
times to  begin  with  the  meanest.     Nevertheless  thus 
much  I  may  say  with  modesty,  that  these  arguments 
which  I  have  set  forth,  most  of  them,  ai-e  upon  sub- 
jects not  vulgar ;   and  therewithal,  in  regard  of  the 
commixture,  which  the  course  of  my  life  hath  made  of 
law  with  other  studies,  they  may  have  the  more  va* 
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nety,  and  perhaps  the  more  depth  of  reason  :  for  tl 
reasons  of  municipal  laws,  severed  from  the  groonds 
of  nature,  manners,  and  policy,  are  like  wall  flowers, 
which  though  they  grow  high  upon  the  crests  of  states, 
yet  they  have  no  deep  root :  besides,  in  all  public  ser- 
vices I  ever  valued  my  reputation  more  than  my  pains ; 
and  therefore  in  weighty  causes  I  always  used  extraor- 
dinary diligence ;  in  all  which  respects  I  persuade  my- 
self the  reading  of  them  will  not  he  unprofitable- 
This  work  I  knew  not  to  whom  to  dedicate,  rather 
than  to  the  Society  of  Gray's-Inn,  the  place  whence 
my  father  was  called  to  the  highest  place  of  justice, 
and  where  myself  have  lived  and  had  my  procedure 
60  far,  as  by  his  Majesty's  rare  if  not  singular  grace, 
to  be  of  both  his  councils :  and  therefore  few  men,  »o 
hound  to  their  societies  by  obligation,  both  ancesti-al 
and  personal,  as  I  am  to  yours ;  which  I  would  gladly 
[acknowledge  not  only  in  having  yourj  name  joined 
with  mine  own  in  a  book,  but  in  any  other  good  office 
and  effect  which  the  active  part  of  my  life  and  plac^ 
may  enable  me  unto  toward  the  Society,  or  any  of  you 
in  particular.    And  so  I  bid  you  right  heartily  farew^ 

Kowr  assured  loving  friend  andfdlmv, 

FsAy CIS  Bacon. 
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The  case  needs  neither  repeating  nor  opening.  The 
Mnt  is  in  substance  but  one,  familiar  to  be  put,  but 
iMifficult  to  be  resolved;  that  is,  Whether,  upon  a 
l^ase  without  impeachment  of  waste»  the  property  of 
Nhe  timber-trees,  after  severance,  be  not  in  him  that  is 
lX)wner  of  the  inheritance  ? 

The  case  is  of  great  weight,  and  the  question  of 
Fgreat  difficulty :  weighty  it  must  needs  be,  for  that  it 
Idoth  concern,  or  may  concern,  all  the  lands  in  Eng- 
[  land ;  and  difficult  it  must  be,  because  this  question 
[sails  in  conftaentiis  aquarum,  in  the  meeting  or  stiife 
I  frf  two  great  tides.  For  there  is  a  strong  current  of 
I  practice  and  opinion  on  the  one  side,  and  there  is  a 
Ifnore  strong  current,  as  I  conceive,  of  authorities,  botli 
]  ancient  and  late,  on  the  other  side.  And  thereforCt 
I  according  to  the  reverend  custom  of  the  realm,  it  is 
brought  now  to  this  assembly  ;  and  it  is  high  time  the 
question  i-eceive  an  end,  the  law  a  rule,  and  \^^om 
I  conveyances  a  direction. 

This  doubt  ariseth  and  resteth  upon  two  things  to 

[be  considered;   first,  to  consider  of  the  interest  aiid 

rproi>erty  of  a  timber-tree,  to  whom  it  Ix'longeth  :  aod 

j  secondly,  to  consider  of  the  construction  and  operation 

^of  these  words  or  clause,  absque  impetifione  vasti :  for 

within  these  two  branches  will  aptly  fall  whatsoever 

can  be  pertinently  spoken  in  this  t|uestion,  without  ob- 

ftcuring-  the  question  by  any  other  curious  division. 
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For  the  first  of  these  considerations,  which  is  the 
interest  or  property  of  a  timber- tree,  I  will  maintain* 
and  prove  to  your  lordships  three  things. 

First,  That  a  timber-tree,  while  it  gi'oweth,  is  merely, 
parcel  of  the  inheritance,  as  well  as  the  soil  itself.       , 

And,  secondly,  I  will  prove,  that  when  either  na^ 
ture,  or  accident,  or  the  hand  of  man  hath  made  it 
transitoiy,  and  cut  it  off  from  the  earth,  it  cannot 
change  the  owner,  but  tlie  projjerty  of  it  goes  where 
the  inheiitance  was  before.  And  thus  much  by  the 
rules  of  the  common  law. 

And,  thirdly,  I  will  shew  that  the  statute  of  Glou- 
cester doth  rather  coiToborate  and  confirm  the  property 
in  the  lessor,  than  alter  it,  or  transfer  it  to  the  lessee. 

And  for  the  second  consideration,  which  is  the  force 
of  that  clause,  absque  impetitione  vasti,  I  will  also  up- 
hold and  make  cfood  three  other  assertions. 

First,  That  if  that  clause  should  be  taken  in  the  sense 
which  the  other  side  would  force  upon  it,  that  it  were 
a  clause  repugnant  to  the  estate  and  void. 

Secondly,  That  the  sense  which  we  conceive  and 
give,  is  natural  in  respect  of  the  words ;  and  for  the 
matter  agreeable  to  I'eason  and  the  rules  of  law. 

And  lastly,  That  if  the  interpretation  seem  ambi« 
guous  and  doubtful,  yet  the  very  mischief  itself,  and 
consideration  of  the  commonwealth,  ought  rather  to 
incline  your  lordships  judgment  to  our  construction. 

My  first  assertion  therefore  is,  that  a  timl>er-tree  is 
a  sohd  parcel  of  the  inheritance ;  which  may  seem  a 
point  admitted,  and  not  worth  the  labouring.  But 
there  is  such  a  chain  in  this  case,  as  that  which  seemeth 
most  plain,  if  it  is  siiarply  looked  into,  doth  invincibly 
draw  on  tliat  which  is  most  doubtful.  For  if  the  tree 
be  parcel  of  the  inheritance  unsevered,  inherent  in 
the  reversion,  severance  will  not  alien  it,  nor  the  clause 
will  not  divest  it. 

'o  open  therefore  the  nature  of  an  inheritance: 
teacheth  there  be,  of  the  soil  and  earth,  parts 
that  are  raised  and  eminent,  as  timber-trees,  rocks, 
houses.    Thei'e  l>e  parts  that  are  sunk  and  depressed,  as 


Otmoy Impeachment  of  If'aste. 

mines,  whith  aiie  called  by  some  arbor es  subterraneat 
becausethatas' trees  have  ^reat  branrhcs  and  smaller 
boughs  and  twigs ;  so  have  they  in  their  re^;ion  ^eater 
and  smaileb  veins :  so  if  we  had  in  England  beds  of 
jjorcelane,  such  as  they  liave  in  China,  which  porce- 
lanc  13  a  kind  of  a  plaster  buried  in  the  earth,  and  \\y 
length  of  time  congealed  and  glazed  into  that  fine 
substance ;  this  were  as  an  artificial  mine,  and  no  doubt 
part  of  the  inheritance.  Then  are  there  the  ordinary 
|mrts,  which  make  the  mass  of  the  earth,  as  stone, 
gravel,  loam,  clay,  and  the  like. 

Now  as  I  make  ail  these  much  in  one  degree,  so 
there  is  none  of  them*  not  timber-trees,  not  quarrieis, 
not  minerals  or  fossils,  but  hath  a  double  nature ;  in- 
heritable and  real,  while  it  is  contained  within  the 
niafes  of  the  earth ;  and  transitory  and  personal,  when 
it  is  once  severed.    For  even  gold  and  precious  stone, 
which  is  more  durable  out  of  earth  than  any  tree  is 
upon  the  earth ;  yet  the  law  doth  not  hold  of  that  dig- 
nity as  to  l>e  matter  of  inheritance  if  it  be  once  se- 
NeviVi  case  trered.     And  this  is  not  because  it  becometh  mcn'e- 
thweafein-^^^*  foT  there  be  moveable  inheritances,  as  villains  in 
iwriiances  gross,  and  dignities  which  are  judged  hereditaments ; 
ooiTocaL    ^u*-  l^ecanse  by  their  severance  they  lose  theii-  nature 
df  perpetuity,  which  is  of  the  essence  of  an  inherit* 
ance. 
The  consent     And  herein  I  do  not  a  little  admire  the  wisdom  of 
iith"^pM^.  the  laws  of  England,  and  the  consent  which  they  have 
^■oi^iij  in    with  the  wisdom  of  philosophy  and  nature  itself:  for 
ingbeueenit  IS  ft  mEJum  in  phllosophy,  that i»  reg'wne  elementari 
JndT'""'   "'^"^  ^^^  atemum^  nisi  per  propagationtm  speciei^  aut 
tory/'^^^per  successionem  partium. 

And  it  is  most  evident,  that  the  elements  themselves, 
and  their  products,  have  a  perpetuity  not  i7i  individuo, 
but  by  supj>ly  and  succession  of  parts.  For  example, 
the  vestal  fire,  that  w^as  nourished  by  the  virgins  at 
Rome,  was  not  the  same  fire  still,  but  was  in  perpetual 
waste,  and  in  perpetual  renovation.  So  it  is  of  the 
Bea  and  waters,  it  is  not  the  same  water  individually, 
for  that  exhales  by  the  sun,  and  is  fed  again  by  showers. 
And  so  of  the  earth  itself,  and  mines,  quarries,  and 


Case  of  Impeachment  ofiVaste.  215 

whatsoever  it  cotitaineth,  they  are  coiTuptible  indivi- 
dually, and  maintained  only  by  succession  of  parts, 
and  that  lasteth  no  longer  than  they  continue  fixed  to 
the  main  and  mother  globe  of  the  earth,  and  is  de- 
stroyed by  their  sei)aration. 

According  to  this  I  find  the  wisdom  of  the  law,  by 
imitation  of  the  course  of  nature,  to  judge  of  inherit- 
ances and  things  transitory;  for  it  alioweth  no  por- 
tions of  the  earth,  no  stone,  no  gold,  no  mineral,  no 
tree,  no  mould  to  be  longer  inheritance  than  they  ad- 
here to  the  mass,  and  so  are  capable  of  supply  in  their 
parts :  for  by  their  continuance  of  body  stands  their 
continuance  of  time. 

Neither  is  this  matter  of  discourse,  except  the  deep 
and  profound  reasons  of  law,  which  ought  chiefly  to  be 
searched,  shall  l>e  accounted  discourse,  as  the  slighter 
sort  of  wits,  ScmU,  may  esteem  them. 

And  therefore  now  that  we  have  opened  the  nature 
of  inheritable  and  transitory,  let  us  see,  upon  a  divi- 
sion of  estates,  and  before  severance,  what  kind  of 
interests  the  law  aliotteth  to  the  owner  of  inheritance, 
and  what  to  the  particular  tenant ;  for  they  be  com- 
petitors in  this  case. 

First,  In  general  the  law  doth  assign  to  the  lessor  Th«  con. - 
those  parts  of  the  soil  conjoined,  which  have  obtained  J^J^^  JJ,^*JJ* 
the  reputation  to  be  durable,  and  of  continuance,  andi^erivii 
such  as  Ijeing  destroyed,  are  not  but  by  long  time  re-  .-IJl'in^tiub. 
newed;  and  to  the  terminurs  it  assigneth  such  inte- >"«?  f^*^- 
rests  as  are  tender  and  feeble  against  the  force  of  time,  rrance  and 
but  have  an  annual  or  seasonable  return  or  revenue,  pa'^t'^niar 
And  herein  it  consents  again  with  the  wisdom  of  the  wtuch  Wh 
civil  law ;  for  our  inheritance  and  particular  estate  is  ••<■»''"» .«» 
m  effect  their  dominium  and  mus-fructus ;  for  so  it^i..nofrfo. 
was  conceived  upon  the  ancient  statute  of  depopu- JJ'^'J'^J^^^"* 
lations,  4  Hen.  VIL  which  was  penned,  **  that  ihetus.  Own- 
"  owner  of  the  land  should  re-edify  the  houses  oF^'j^i'^^'^j^ 
«  husbandry,"  that  the  word  owner,  which  answereth 
to  domirtits^  was  he  that  had  the  immediate  inherit- 
ance ;   and  so  ran  the  later  statutes.      Let   us   see 
therefore  what  judgment  the  law  maketh  of  a  timl)er- 
tree ;  and  whether  the  law  doth  not  place  it  within 


the  lot  of  him  that  hath  the  inheritance  as  parcel 
thereof. 

wMtlll! '*^  First,  It  appeareth  by  the  register  out  of  the  words 
pJetVthp  of  the  writ  of  waste,  that  the  w«a8te  is  laid  to  be  ad 
^l'^^^^'  ejrho'r'edanonsm,  which  presupposeth  hareditntcm : 
ad'xh/rr*.  foF  thcFc  cannot  be  a  disinherison  by  the  cutting  duwn 
datutiBm.    q£  ^j^g  ^j.^g^  except  there  was  an  inheritance  in  the 

tree,  quia  privatio  p^ctitupponit  actum. 
Th#B(»tHte      A^ain  it  appeart^tn  uut  of  tlie  words  of  the  statute 
rer,ji^7^ of  ^'lt)"f^ester,  well  observed,  that  the  tree  and  the 
eaprrrri  rflm  soil  are  onc  entire  thing,  for  the   words    are    quod 
b"/o^   recuptret  rem  vastaiam;  and  yet  the  1  Kinks  speak, 
vatiatum.    and  the  very  judgment  in  waste  is,  quod  recuperet 
iocum  vaslatuvh  which  shews,  that  res  and  Ivcus 
are  in  exposition  of  law  taken  indlllereutly ;  for  the 
lessor  shall  not  recover  only  the  stem  o'i  tlic  tree,  but 
he  shall  recover  the  very  soil,  ^\'hcreuiito  the  stem  con- 
tinues.   And  therefore  it  is  notably  ruled  in  2J^  H.  VI. 
f.  13.  that  if  the  terminer  do  first  cut  down  the  tree, 
and  then  destroy  the  stem,  the  lessor  slmll  declare  upon 
two  several  >^astes,  and  recover  treble  damages  for 
them  severally.   But,  says  the  book,  he  must  bring  but 
one  writ,  for  he  can  recover  the  place  wasted  but  once. 
And  farther  proof  may  be  fitly  alledged  out  of  Mul- 
lin's  case  in  the  commentaries,  where  it  is  said,  that 
for  timber-trees  tithes  shall  not  be  paid.     And  tlie 
reason  of  the  book  is  well  to  be  observed ;  **for  that 
"  tithes  are  to  be  paid  for  the  revenue  of  the  inherit- 
"  ance,  and  not  for  the  inheritance  itself." 

Nay,  my  lords,  it  is  notable  to  consider  what  a  re- 
putation the  law  gives  to  the  trees, even  after  they  are 
severed  by  grant,  as  may  be  plainly  inferred  out  of 
Ilerlackenden'si  case,  h  Cokp,  p.  4»  f.  62.  I  mean  the 
principal  case;  where  it  is  resolved,  that  if  the  treei? 
being  excepted  out  of  a  lease  granted  to  the  lessee^  or 
if  the  grantee  of  trees  accept  a  lease  of  the  land,  the 
property  of  the  trees  drown  not,  as  a  term  should 
drown  in  a  freehold,  but  subsii^t  as  a  chattel  divided; 
which  shews  plainly,  tliough  they  be  made  transitory, 
yet  they  still  to  some  purpose  savour  of  the  inherit- 
ance: for  if  you  go  a  little  farther,  and  put  the  casQ 
of  a  state  tail,  which  is  a  state  of  inheritance,  then  I 
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think  clearly  they  are  re-annexed.  But  on  the  other 
side,  if  a  man  buy  corn  standings  upon  the  ground, 
and  take  a  lease  of  the  same  ground,  where  the  corn 
stands,  I  say  plainly  it  is  re-affixed,  for  paria  coptt- 
lantur  cum  paribus. 

And  it  is  no  less  worthy  the  note,  what  an  opera- 
tion the  inheritance  leaveth  behind  it  in  matter  of 
waste,  even  when  it  is  gone,  as  apj>earcth  in  the  case 
of  tenant  after  possibility,  who  shall  not  \ye  punished ; 
for  though  the  new  reason  be,  because  his  estate  was 
not  within  the  statute  of  Glo\icester ;  yet  I  will  not  go 
fi'om  my  old  master  Littleton's  reason,  wliich  speak- 
eth  out  of  the  depth  of  the  common  law,  he  shall  not 
be  punished  "  for  the  inheritance  sake  which  was 
"  once  in  him." 

But  this  will  receiv^e  a  great  deal  of  illustration,  by 
considering    the    terminor's    estate,  and  the  nature 
thereof,  which  was  well  defined  by  Mr.  Heath,  who 
spake  excellent  well  to  the  case,  that  it  is  such  as  he 
ought  to  yield  up  the  inheritance  in  as  good  [)light  as 
he   received  it;   and  therefore  the  word  ftrmariuSj'Thtdtnvi-^ 
which  is  the  word  of  the   statute   of  Marlebridge,  rrJUuhe 
cometh,  as  1  conceive,  a  firmundo;  because  he  makes  word/r- 
the  profit  of  the  inheritance,  which  otherwise  should  "'""**'' 
be  upon  account,  and  uncertain,  firm  and  certain  ;  and 
eccovdva^Xy  feodi  Jirma,  fee-farm,  is  a  perpetuity  cer- 
tain.    Therefore  the  nature  and  limit  of  a  particular 
tenant  is  to  make  the  inheritance  certain,  and  not  to 
make  it  worse. 

1.  Therefore  he  cannot  break  the  soil  otherwise 

than  with  his  ploughshare  to  turn  up  perhaps  a  stone, 

that  lieth  alofl ;  his  interest  is  iyi  superficies,  not  in 

j^rojundo,  he  hath  but  ttinicavi  terrrn^  little  more 

Xban  the  vesture. 

If  we  had  fir-timber  here,  as  they  have  in  Mus- 
<»vy,  be  co^Id  not  pierce  the  tree  to  make  the  pitcli 
come  forth,  no  more  than  he  may  break  the  earth. 

So  we  see  the  evidence,  which  is  propugjiaculum  The  evi- 
hi^reditatis,  the  fortress  and  defence  of  the  land,  be-  '^'■"^"••j";''- 
jODgeth  not  to  the  lessee,  but  to  the  pwner  of  the  urcdUaUK 
inheritance. 
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iiomnge  So  tlie  Icsscc's  cstatc  IS  Tiot  occomited  of  that  dig- 
cmuhm.  nity,  that  it  can  do  liomiip\  l)<?cause  it  is  a  badi^e  of 
'"'«'•»  '^'^continuance  in  the  blood  of  lord  and  tenant.  Neither 
liruiar  tc-  for  iiiv  uwT\  Opinion  can  a  |iai'ticidar  tenant  of  a  rna- 
iianu  of  y^fJ^.  ji-jy^.  ^[^\  p(jf^y  jii^  maric}\  on  pour  /'aire  filz  eke- 
siiaii  not  xmiter;  Jx^causc  it  is  t^ivcn  by  law  upon  an  intendment 
have  aid.  ^f  continuaucc  of  blood  and  privity  between  lord  and 
tenant. 

And  for  the  tree,  which  is  now  in  question,  do  but 
consider  in  what  a  revolution  the  law  moves,  and  as  it 
were  in  an  orb :  for  when  the  tree  is  young-  and  ten- 
der, gcrmen  terrcCy  a  sprout  of  the  earth,  the  law 
giveth  it  to  the  lessee,  as  having  a  nature  not  pemia- 
rent,  and  yet  easily  restored :  when  it  comes  to  be  a 
timber-tree,  and  hath  a  nature  Kolid  and  durable,  the 
law  carrieth  it  to  the  lessor.   But  after  again  if  it  be- 
come a  seiir  and  a  dotard,  and  its  solid  parts  grow 
putrificd,  and  as  the  poet  saith,  nan  jajn  mater  alit 
teliiis  viresquc  immstrat,  then  the  law   returns  it 
back  to  the  lessee.     This  is  tnie  justice,  this  is  suum 
cuique  tr'ibitere;  the  law  guiding  all  things  with  line 
of  measure  and  proportion. 
The  phraie      And  therefore  that  interest  of  the  lessee  in  the  tree, 
iJe  hath  "whicli  the  books  call  a  sixTial  property,  is  scarce  worth 
spcciaJ      that  name.   He  shall  have  the  shade,  so  shall  he  have 
Fn  ^he  uce,  the  sliadc  of  a  rock ;  Ixit  he  shall  not  have  a  crystal 
▼ery  im-     qj,  Bri»jtol  diamoiid  growing  upon  the  rock.    He  shaD 
?o7di*aihhave  the  pannage;  why?  that  is  the  fruit  of  the  in- 
vrifltb^'of   heritance  of  a  tree,  as  herb  or  giass  is  of  the  soil.  He 
the  tree,     shall  have  seasonable  loppings  ;  why  ?  so  he  shall  have 
seasonable  diggings  of  an  open  mine.     So  all  these 
things  are  ratlier  jirofits  nf  the  tree,  than  any  specinl 
property  in  the  tree.  But  about  words  we  w  ill  notdiffer. 
So  as  I  conclude  this  part,  that  the  reason  and 
wisdom  of  law  doth  match  things,  as  they  consort, 
ascrii>ing  to  permanent  states  permanent  interest,  and 
to  transitory  states  transitory  interest;  and  you  can- 
not  alter  this  order  of  law  by  fancies  of  clauses  and 
liberties,  as  1  will  tell  you  in  the  proper  place.     And 
therefore  the  tree  standing  belongs  clearly  to  the 
owner  of  the  inheritance. 
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Now  come  I  to  my  second  assertion,  that  by  the 
severance  the  ownership  or  property  cannot  be  al- 
tered ;  but  that  he  that  had  tlie  trees  as  part  of  the 
inheritance  before,  must  have  it  as  a  chattel  transitoiy 
after.  This  is  pre^ant  and  followeth  of  itself,  for  it 
is  the  same  tree  still,  and,  as  the  Scripture  saith,  iiti 
arbor  cadets  itajacct. 

The  owner  of  the  whole  must  needs  own  tlic  parts ; 
he  that  owneth  the  cloth  owneth  the  thread,  and  he 
that  owneth  an  engine  when  it  is  intire,  owneth  tJic 
parts  when  it  is  broken  ;  breaking  cannot  alter  pro- 
perty. 

And  tlierefore  the  book  in  Herlackenden's  case  doth  iieriaci^ 
not  stick  to  give  it  somewhat  plain  terms;  and  to  sayelJIff"" 
that  it  were  an  absurd  thing,  that  the  lessee  which 
hath  a  particular  interest  in  the  land,  should  have  an 
absolute  property  in  that  wliich  is  part  of  the  inherit- 
ance :  you  would  have  the  shadow  draw  the  body, 
and  the  twigs  draw  the  trunk.  These  are  truly  called 
absurdities.  And  therefore  in  a  conclusion  so  plain,  it 
shall  be  sufficient  to  vouch  the  authorities  without 
enforcing  the  reasons. 

And  although  the  division  be  good,  that  was  made 
by  Mr.  Heath,  that  there  be  four  manners  of  seve- 
niDces,  that  is,  when  the  lessee  fells  the  ti-ee,  or  when 
the  lessor  fells  it,  or  when  a  stiimger  fells  it,  or  when 
the  act  of  God,  a  tempest,  fells  it ;  yet  this  division 
tendeth  rather  to  explanation  than  to  protjf,  and  I 
need  it  not,  because  I  do  maintain  that  in  all  these 
cases  the  property  is  in  the  lessor. 

And  therefore  I  will  use  a  distribution  which  rather  TJire#  ar- 
presseth  the   proof.     The   question    is   of  property.  fj";,"p^p°',y"^ 
There  be  three  arguments  of  property  ;  damages,  sei- <iiimagrs. 
siu^,  and  grant :  and  according  to  these  I  will  examine  rnTp«w€f 
the  property  of  the  trees  by  the  authority  of  books.     *«  g^an'" 

And  first  for  damages. 

For  damages,  look  into  the  books  of  the  law,  and 
you  shall  not  find  tlie  lessee  shall  ever  recover  da- 
mages, not  as  they  are  a  badge  of  property ;  for  the 
damages,  which  he  recovereth,  are  of  two  natures, 
eitlier  for  the  special  property,  as  they  call  it,  or  as  he 
_^     -^'  . . 
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is  charfi^eable  over.  And  for  tliis,  to  avoid  length. 
I  will  st'lect  three  books,  one  where  the  lessee  shall 
recover  treble  damages:  another  where  he  shall  recover 
but  for  hb  special  property,  and  the  third  w  here  he 
shall  recover  for  the  body  of  the  tree,  which  is  a  spe- 
cial case,  and  standeth  merely  upon  a  special  reason. 

The  first  is  the  book  of  44  E.  III.  f.  27.  where  it  is 
agreed,  that  if  tenant  for  life  be,  and  a  disseisor  com- 
mit waste,  the  lessee  shall  recover  in  trespass  as  he 
shall  answer  in  waste;  but  that  this  is  a  kind  of 
recovery  of  damages,  though  per  accidenst  may  ap- 
pear plainly. 

For  if  the  lessor  die,  whereby  his  action  is  ^ne, 
then  the  disseisor  is  likewise  discharged,  otherwise 
than  for  the  s[)ecial  proj)erty. 

The  second  book  is  9  E.  IV.  f.  ^5.  where  it  is  ad- 
mitted, that  if  the  lessor  himself  cut  down  the  tree,  the 
lessee  shall  recover  but  for  his  special  profit  of  shade, 
pannage,  loppings,  because  he  is  not  charged  over. 

The  third  is  44  E.  111.  f.  44.  where  it  is  said,  that  if 
the  lessf  t"  fell  trees  to  repair  the  barn,  which  is  not 
ruinous  in  his  own  default,  and  the  lessor  come  and 
take  them  away,  he  shall  have  trespass,  and  in  that 
case  he  shall  recover  for  the  very  body  of  the  tree,  for 
he  hath  an  absolute  property  in  them  for  that  intent. 

And  that  it  is  only  for  that  intent  appeareth  nota- 
bly by  the  book  38  As^.  f.  1.  If  the  lessee  after  he 
hath  cut  down  the  tree  employ  it  not  to  reparations, 
but  employ  other  trees  of  better  value,  yet  it  is  waste; 
which  sheweth  plainly  the  property  is  respective  to 
the  employment. 

Nay,  5  E.  IV.  f.  100.  goetb  farther  and  sheweth. 
that  the  special  property  which  the  lessee  had  was  oC" 
the  living  tree,  and  determines,  as   Herlackenden'^ 
case  saith,  by  severance ;  for  then  magis  dignum  tra-^ 
hit  ad  se  minus  dignum :  for  it  saith,  that  the  lessee- 
cannot  pay  the  workraens  wages  with  those  parts  of  the 
tree  which  are  not  timber.     And  so  I  leave  the  firet 
demonstration  of  property,  which  is  by  damages  ;  ex- 
cept you  will  add  the  case  of  27  H.  VIIL  f.  18,  where 
it  is  said,  that  if  tenant  for  life  and  he  in  the  reversion 
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join  in  a  lease  for  years,  and  lessee  for  years  fell  timber- 
ees,  they  shall  join  in  an  action  of  waste  ;  but  he  in 
;he  reversion  shall  recover  the  whole  damages :  and 
great  reason,  for  the  special  property  was  in  the  lessee 
for  years,  the  general  in  him  in  the  reversion,  so  the 
nant  for  life  meane  had  neither  the  one  nor  tlie  other. 
Now  for  the  seisure,  you  may  not  look  for  plentiful 
authority  in  that :  for  the  lessor,  which  had  the  more 
beneficial  remedy  by  action  for  treiile  damas^es,  had 
little  reason  to  resort  to  the  weaker  remedy  by  seisure, 
and  leases  without  impeachment  were  then  rare,  as  I 
will  tell  you  anon.  And  therefore  the  question  of  the 
seisure  came  chiefly  in  experience  upon  the  case  of  the 
windfalls,  which  could  not  be  punished  by  action  of 
waste. 

Fii-st,  therefore,  the  case  of  40  E.  IIF.  pi.  22.  is  ex-  4o  E.spi 
press,  where  at  the  King's  suit,  in  the  behalf  of  the  *** 
heir  of  Daroy  who  was  in  ward,  the  Rini^*s  lessee  was 
questioned  in  waste,  and  justified  the  taking  of  the 
trees,  because  they  were  overthrown  by  winds,  and 
taken  away  by  a  stranger.  But  Knevet  salth,  although 
one  be  guardian,  yet  the  trees,  when  by  their  fall  they 
are  severed  from  tlie  fi*eehold,  he  hath  no  property  of 
the  chattels,  but  they  appertain  to  the  heir,  and  the 
heir  shall  have  trespass  of  them  against  a  stranger,  and 
not  the  guardian,  no  more  than  the  bailiff  of  a  manor. 
So  that  that  \K)ok  rules  the  interest  of  the  tree  to  l>e  in 
the  heii*,  and  goes  to  a  point  farther,  that  he  shall 
have  trespass  for  them ;  but  of  seisure  there  had  been 

no  question.  

So  again  in  2  H.  VIl.  the  words  of  Brian  are,  that  o  n.i.r.h 
for  the  timber- trees  the  lessor  may  take  them ;  foi'  they  ^ 
are  his  ;  and  seemeth  to  take  some  difference  between  "^ 
them  and  the  gravel. 

The  like  reason  is  of  the  timber  ot  an  house,  as  ap-34E.s.f. 
pears  34  E.  III.  f.  5.  abridged  by  Brook,  tit.  waste^ 
pi.  34.  when  it  is  said,  it  was  doubted  who  should 
have  the  timber  of  a  house  which  fell  by  tempest :  and 
saith  the  book,  it  seems  it  doth  appertain  to  the  lessor  ; 
and  good  reason,  for  it  is  no  waste,  and  the  lessee  is 
und  to  re^^ijj^it :  and  therei 
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lessor  have  it ;  but  Ilerlackenden's  case  goes  farther, 
where  it  is  said  that  the  lessee  may  help  himself  with 
the  timber,  if  he  will  re-edify  it ;  but  clearly  he  hath 
no  interest  but  towards  a  special  employment. 

Now  you  have  had  a  case  of  t!ie  timber-tree,  and  of 
the  timber  of  the  Iiouse,  now  take  a  case  of  the  mine, 
where  that  of  the  trees  is  likewise  put,  and  that  is 

tE,4.f.S5.9  E.  IV.  f.  3.5.  where  it  is  said  by  Needham,  that  if  a 
lease  be  made  of  land  wherein  there  is  tin,  or  iron,  or 
lead,  or  coals,  or  (fuarry,  and  the  lessor  enter  and  take 
the  tin  or  other  materials,  the  lessee  shall  punish  him 
for  coming  upon  his  laud,  but  not  for  taking  of  the 
substances.  And  so  of  great  trees ;  but  ]>anhy  goes 
farther,  and  saith,  the  law  that  gives  him  the  thing, 
doth  likewise  give  him  means  to  come  by  it ;  hut  they 
both  agree  that  the  intei*est  is  in  the  lessor.  And  thus 
much  for  the  seisure. 

For  the  grant ;  it  is  not  so  certain  a  l)adge  of  pro- 
perty as  tlie  otlier  two ;  for  a  man  may  have  a  prof>erty, 
and  yet  not  grantable,  because  it  is  turned  into  a  right, 
or  otherwise  suspended.  And  therefore  it  is  true,  that 
by  the  book  in  21  H.  VI.  that  if  the  lessor  grant  the 
trees,  the  grantee  shall  not  take  them,  no  not  after  the 
lease  expired ;  because  this  property  is  but  dc  futurOt 
expectant ;  but  'tis  as  plain  on  the  other  side  that  the 
lessee  cannot  grant  them,  as  was  resolved  in  two  noU« 
hie  cases,  namely,  the  case  of  Marwood  and  Sanders, 
41  El.  in  commum  banco  ;  where  it  was  ruled,  that  the 
tenant  of  tlie  inheritance  may  make  a  fcolfment  with 
exception  of  timber-trees ;  but  that  if  lessee  for  life  oT 
years  set  over  his  estate  with  an  exception  of  tljc  trees, 
the  exception  is  utterly  void ;  and  the  like  res<>Iutioi:» 

Foster  and  was  in  the  casc  between  Foster  and  Mills  plaintiff,  an^ 

Spencers   gpenccr  and  Boord  defendant.  i28  Eliz.  rot.  820. 

Now  come  we  to  the  autliorities,  which  have  an  ap- 
pearance to  be  against  us,  which  are  not  tnany,  and 
they  be  easily  answered,  not  by  distinguishing  subtilly, 
but  by  marking  the  books  advisedly. 

1.  There  be  two  books  that  seem  to  cross  the  au» 

J  "•  ^-     thoriticstouchingtlieinterestof  the  windfalls,  7  H.  VI. 

44.      '    and  41  K.  3.  f.  44',  where,  upon  waste  brought  and 
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assigned  in  the  succision  of  trees,  the  justification  is, 
that  they  were  overthrown  by  wind,  and  so  the  lessee 
took  them  for  fuel,  and  allowed  for  a  good  plea ;  but 
these  books  are  reconciled  two  ways :  first,  look  into 
both  the  justifications,  and  you  shall  find  that  the  plea 
did  not  rely  only  in  that  they  wci-e  windfalls,  but 
couples  it  with  this,  that  they  were  first  sear,  and  then 
overthrown  by  wind ;  and  that  makes  an  end  of  it,  for 
sear  trees  belong  to  the  lessee,  standing  or  lulled,  and 
you  have  a  special  replication  in  the  book  of  44  E.  IIL 
that  the  wind  did  but  rend  them,  and  buckle  them, 
and  that  they  bore  fruit  two  years  after.  And  2dly, 
you  have  ill  luck  with  your  windfalls,  for  they  be  still 
apple-trees  which  are  but  wastes  per  accidens,  as  wil- 
lows or  thorns  are  in  the  sight  of  a  house ;  but  when 
they  are  once  felled  they  are  clearly  matter  of  fuel. 

Another  kind  of  authorities,  that  make  shew  against 
us,  are  those  that  say  that  the  lessee  shall  punish  the 
lessor  in  trespass  for  taking  the  trees,  which  are5H.IV.  s  n.4.  f. 
f.  29.  and  1  Mar.  Dier.  f.  90.  Mervin's  case;  and  you  i^'ia.f.90- 
might  add  if  you  will  9  E.  IV.  the  case  vouched  before : 
unto  which  the  answer  is,  that  trespass  must  be  under- 
stood for  the  special  property,  and  not  for  the  Ixnly  of 
the  tree ;  for  those  two  books  speak  not  a  word,  what 
he  shall  recover,  nor  that  it  shall  be  to  the   value. 
And  therefore  9  E.  IV.  is  a  good  expositor,  for  that 
^stinguisheth  where  the  other  tv:o  l>ooks  speak  inde- 
finitely; yea.  but  5  H.  IV.  goes  farther,  and  saith,  that 
%,he  writ  shall  purport  arborcs  suas,  which  is  true  in 
:*Tspect  of  the  special  property;  neither  are  writs  to  be 
Xraried  according  to  special  cases,  but  are  framed  to 
"^he  general  case,  as  upon  lands  recovered  in  value  in 
"^ailj*  the  writ  shall  suppose  donuvt,  a  g^ft. 

And  the  third  kind  of  authority  is  some  books,  as  \stL^ 
'  ^S  H.  VII.  f.  9'  that  say,  that  trespass  lies  not  by  the  ^'  ^' 
^^^es^or  against  the  lessee  for  cutting  down  trees,  but 
"^Dnly  waste ;  but  that  it  is  to  be  understood  of  trespass 
*^i  et  arm'fs.  and  would  have  come  fitly  in  question, if 
"^here  had  been  no  seisure  in  this  case. 

Upon  all  which  I  conclude,  that  the  whole  current 
the  properties  of  the  trees  upon 
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severance  to  be  in  the  lessor  by  the  rules  of  the  com- 
mon law ;  and  that  although  the  common  law  would 
not  so  far  protect  the  foDy  of  the  lessor,  as  to  give  him 
remedy  by  action,  where  the  state  was  created  by  his 
own  act :  yet  the  law  never  took  from  him  his  pro- 
perty ;  so  that  as  to  the  property,  before  the  statute 
and  since,  the  law  was  ever  one. 

Now  come  I  to  the  third  assertion,  that  the  statute 
of  Gloucester  hath  not  transferred  the  property  of  the 
lessee  upon  an  intendment  of  recompense  to  the  lessor; 
which  needs  no  long  speech :  it  is  grounded  upon  a 
probable  reason^  and  upon  one  special  book. 

The  reason  is,  that  damages  are  a  recompense  for 
property ;  and  therefore  that  the  statute  of  Gloucester 
giving  damages  should  exclude  property.  The  au- 
thority seems  to  be  12  E.  4.  f.  8,  where  Catesbey 
affirming  that  the  lessee  at  will  shall  have  the  great 
trees,  as  well  as  lessee  for  years  or  life ;  Fairfax  and 
Jennings  correct  it  with  a  difference,  that  the  lessor 
may  take  them  in  the  case  of  tenant  at  will,  because 
he  hath  no  remedy  by  the  statute,  but  not  in  case  of 
the  termors. 

This  conceit  may  be  reasonable  thus  far,  that  the 
lessee  shall  not  both  seise  and  bring  waste ;  but  if  he 
seise,  he  shall  not  have  his  action ;  if  he  recover  bj 
action,  he  shall  not  seise :  for  a  man  shall  not  have 
both  the  thing  and  recompense ;  it  is  a  bar  to  the 
highest  inheritance,  the  kingdom  of  heaven,  recept' 
runt  mcrccdem  suam.  But  at  the  first,  it  is  at  his 
election,  whether  remedy  he  will  use,  like  as  in  the  case 
of  trespass :  where  if  a  man  once  recover  in  damages, 
it  hath  concluded  and  tunied  the  property.  Nay,  I 
invert  the  argument  upon  the  force  of  the  statute  of 
Gloucester  thus  :  that  if  there  had  been  no  property 
at  common  law;  yet  the  statute  of  Gloucester,  by  re- 
strainiug  the  waste,  and  giving  an  action,  doth  imply 
a  property ;  whereto  a  better  case  cannot  l>e  put  than 
the  case  upon  the  statute  de  donis  condiliofiaiUmtt 
where  there  are  no  words  to  give  any  reversion  or 
remainder;  and  yet  the  statute  giving  a  /hf^medofk 
where  it  lay  not  tiefore,  being  but  an  action^  iiii( 
an  actual  reversion  and  remainder. 
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Thus  have  I  passed  over  the  first  main  part,  which  a  statute 
I  have  insisted  upon  the  longer,  because  I  shall  have  J^.J'- "J  f^, 
use  of  it  for  the  clearinar  of  the  second.  piinhan 

Now  to  come  to  the  force  of  the  clause  absque 
itnpetitione  vasti.  This  clause  must  of  necessity  work 
in  one  of  these  degrees,  cither  by  way  of  g-rant  of 
property,  or  by  way  of  power  and  liberty  Jiuit  to  the 
state,  or  by  way  of  discharge  of  action  ;  whereof  the 
first  two  I  reject,  the  last  I  receive. 

Therefore  I  think  the  other  side  will  not  affirm,  that  Nognuitof 
this  clause  amounts  to  a  g"rant  of  trees  ;  for  then,  ac-^"P*'*^' 
cording"  to  the  resolution^  in  Herlackenden's  case,  they 
should  go  to  the  executors,  and  the  lessee  might  grant 
them  over,  and  they  might  be  taken  after  the  state 
determined.  Now  it  is  plain  that  this  liberty  is 
created  with  the  estate,  passeth  with  the  estate,  and 
determines  with  the  estate. 

That  appears  by  5  Hen .  V.  where  it  is  said,  that  if  5  H.  5. 
lessee  for  years  without  impeachment  of  waste  accept 
a  confirmation  for  life,  the  privilege  is  gone. 

And  so  are  the  books  in  3  E.  III.  and  28  H.  VIII. s  e.  j, 
that  if  a  lease  be  made  without  impeachment  of  waste  '  ' 
pour  autre  vie,  the  remainder  to  the  lessee  for  life,  the 
privilege  is  gone,  because  he  is  in  of  another  estate ; 
so  then  plainly  it  amounts  to  no  grant  of  property, 
neither  can  it  any  ways  touch  the  property,  nor  enlarge 
the  special  pro[)erty  of  the  lessee :  for  will  any  man  say, 
that  if  you  put  Marwood  and  Sanders*s  case  of  a  lease 
without  impeachment  of  waste,  that  he  may  grant  the 
land  with  the  exception  of  the  trees  any  more  than  an 
ordinary  lessee  ?  Or  shall  the  windfalls  be  more  his  in 
this  case  than  in  the  other  ?  for  he  was  not  impeach- 
able of  waste  for  windfalls  no  more  than  where  he 
hath  the  clause.  Or  wiD  any  man  say,  that  if  a 
stranger  commit  waste,  such  a  lessee  may  seise  ?  These 
things,  1  suppose,  no  man  will  affirm.  Again,  why 
should  not  a  liberty  or  privilege  in  law  be  as  strung  as 
a  privilege  in  fact  ?  as  in  the  case  of  tenant  after  possi- 
biiity :  Or  where  there  is  a  lessee  for  life  the  remainder 
rv.  Q 
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for  life  ?  for  in  these  cases  they  are  privileged  from 
waste,  and  yet  that  trenches  not  the  property. 

Now  therefore  to  take  the  second  course,  that  h 
should  be  as  a  real  power  annexed  to  the  state ;  neither 
can  that  be,  for  it  is  the  law  that  moldeth  estates,  and 
not  mens  fancies.  And  therefore  if  men  by  clauset, 
like  voluntaiies  in  music,  run  not  upon  the  grounds  of 
law,  and  do  restrain  an  estate  more  than  the  law  re- 
strains it,  or  enable  an  estate  more  than  the  law  ena- 
bles it,  or  guide  an  estate  otherwise  than  the  law  guides 
it,  they  be  mere  repugnancies  and  vanities.  And  there- 
fore if  I  make  a  feoffment  in  fee,  provided  the  feoffee 
shall  not  fell  timber,  the  clause  of  condition  is  void. 
And  so  on  the  other  side,  if  1  make  a  lease  with  a 
power  that  he  shall  fell  timber,  it  is  void. 

So  if  I  make  a  lease  with  a  power  that  he  may  make 
feoffment,  or  that  he  may  make  leases  for  forty  years, 
or  that  if  he  make  default  I  shall  not  be  received,  or 
that  the  lessee  may  do  homage ;  these  are  plainly  void, 
as  against  law,  and  repugnant  to  the  state.  No,  this 
cannot  be  done  by  way  of  use,  except  the  words  b« 
apt,  as  in  Mildmay's  case :  neither  is  this  clause,  io 
the  sense  that  they  take  it,  any  Ix^tter. 

Therefore  laying  aside  these  two  constnictioDi^ 
whereof  the  one  is  not  maintained  to  be,  the  otlur 
cannot  be :  let  us  come  to  the  true  sense  of  this  ckusev 
which  is  by  way  of  discharge  of  the  action,  and  no 
more  :  wherein  I  will  spoak  fii-st  of  the  words,  then  of 
the  reason,  then  of  the  authorities  which  prove  our 
sense,  then  of  the  practice,  which  is  pretended  to 
prove  theirs ;  and  lastly,  I  will  weigh  the  misduef 
how  it  stands  for  our  construction  or  theirs. 

It  is  an  ignorant  mistaking  of  any  man  to  take  im* 
peachment  for  impediment um,  and  not  for  impetitio; 
for  it  is  true  that  impcdimenitim  doth  extend  to  all 
hindrances,  or  disturbances,  or  interruptions,  as  well 
in  pais  as  judicial.  But  impetitio  is  merely  a  judicial 
claim  or  interruption  by  suit  in  law,  and  upon  the 
matter  all  one  with  implacitatUK  Wherein  first  we 
may  take  light  of  the  derivation  of  impetitio^  m'hich  i# 
a  compound  of  the  preposition  i>/,  and  the 
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whereof  the  \erhpcto  itself  doth  signify  a  demand,  but 
yet  properly  sucli  a  demand  as  is  not  extrajudicial: 
for  the  words  petit  judicium^  petit  auditum  brevis^  etc. 
are  words  of  acts  judicial ;  as  for  the  demand  in  pais, 
it  is  rather  re(fuisitio  than  petitio,  as  licet  scepius  rer^ui- 
situs  ;  so  much  for  the  verb  peto.  But  the  preposi- 
tion m  enforceth  it  more,  which  signifies  against :  as 
Cicero  in  Verrem,  in  Catitinam  ;  and  so  in  compo- 
sition, to  inveigh,  is  to  speak  aj^^ainst ;  so  it  is  such  a 
demand  only  where  there  is  a  party  raised  to  demand 
against,  that  is  an  advereary,  which  must  be  in  a  suit 
in  law ;  and  so  it  is  used  in  records  of  law. 

As  Coke  lib.  1.  f.  17,  Porter's  case,  it  was  pleaded 
in  bar,  that  dicta  domina  regina  nunc  ipsos  Johannem 
et  Hcnricum  Porter petere  sen  occasionart  non  debet, 
that  is,  im/jlacitare. 

So  likewise  Coke  1.  1.  f.  27.  case  of  Alton  woods, 
qw)d  dicta  domina  regina  nunc  ipswn  proinde  aliqua- 
liter  impeteve  seu  ocdtsionare  noti  debet. 

So  in  the  book  of  entries  f.  1 .  lit.  D.  15  H.  VII.  rot.  2. 
inter  placita  regis,  et  super  hoc  venit  fV.  B  commo- 
nachus  ahbatis  W.  loci  illius  ordinarily  gerensgue 
Dices  ipsius  abbatis,  ad  quoscunque  c/ericos  de  quoti- 
bet  crimine  coram  domino  rege  impttitos  sive  irrita^ 
tos  calumniand\     So  much  ex  vi  et  usu  termini. 

For  reason  :  first,  it  oug^lit  to  be  considered,  that  the 
punishment  of  waste  is  strict  and  severe,  because  the 
penalty  is  p^reat,  trel)ie  damages,  and  the  [ilace  wasted : 
and  again,  because  the  lessee  must  undertake  for  the 
acts  of  strangers :  whereupon  I  infer,  that  the  reason 
which  brought  this  clause  in  use,  ab  initio^  was  caution 
to  save,  and  to  free  men  from  the  extremity  of  the  pe- 
nalty, and  not  any  intention  to  countermand  the  pro- 
perty. 

Add  to  this  that  the  law  doth  assign  in  most  cases 
double  remedy,  by  matter  of  suit,  and  matter  in  pais  ; 
for  disseisins,  actions  and  entries ;  for  trespasses,  action 
^iidseisure ;  for  nuisances,  action  and  abatement :  and, 
as  Littleton  doth  instinct  us,  one  of  these  remedies 
^ay  be  released  without  touching  the  other.  If  the 
^seisee  release  all  actions,  saitii  Littleton,  yet  my 
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entry  remains;  but  if  I  release  all  demands  or  remedies, 
or  the  like  words  of  a  g^eneral  nature,  it  doth  release 
the  right  itself.  And  therefore  I  may  be  of  opinion, 
that  if  there  be  a  clause  of  grant  in  my  lease  expressed, 
that  if  my  lessee  or  his  assigns  cut  down  and  take  away 
any  timber-trees,  that  1  and  my  heirs  will  not  charge 
them  by  action,  claim,  seisure,  or  other  inteiTuption, 
either  this  shall  inure  by  way  of  covenant  only,  or  if 
you  take  it  to  inure  by  way  of  absolute  discharge,  it 
amounts  to  a  grant  of  property  in  the  trees,  like  as  the 
SI  Assis.    case  of  31  assis.  I  grant,  that  if  I  pay  not  you  10/.  per 
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ti.a'^,  T!^nA.  Ofinum  at  such  feasts,  you  shall  distrain  for  it  in  my 
to  a  p..wcr  manor  of  Dale,  though  this  sound  executory  in  power, 
yet  it  amounts  to  a  present  grant  of  a  rent.  So  as  I  con- 
clude that  the  discharge  of  action  the  law  knows,  grant 
of  the  proj;erty  the  law  knows,  but  this  same  mathema- 
tical j>ower  being  a  power  amounting  to  a  property, 
and  yet  no  property,  and  knit  to  a  state  that  cannot  bear 
it,  the  law  knoweth  not,  tertimn  penitus  ignoramus. 
For  the  authorities,  they  are  of  three  kinds,  two  by 
inference,  and  the  third  direct. 

The  first  I  do  collect  upon  the  books  of  42  Edw.  III. 

f.  23,  and  ^4.  by  the  difference  taken  by  Mowbray, 

and  agreed  by  the  court,  that  the  law  doth  intend  the 

clause  of  disimpeachment  of  waste  to  be  a  dischai^ 

special,  and  not  general  or  absolute ;  for  there  the 

principle  case  was,  that  there  was  a  clause  in  the  lease, 

that  the  lessor  should  not  demand  any  right,  claim,  or 

challenge  in  the  lands  duiing  the  life  of  the  lessee.  It 

is  resolved  by  the  book,  that  it  is  no  bar  in  waste ;  but 

that  if  the  clause  had  been,  that  the  lessee  should  not 

have  been  impeached  for  waste,  clearly  a  good  bar; 

which  demonstrates  plainly,  that  general  words,  be 

they  never  so  loud  and  strong,  bear  no  more  than  the 

state  will  bear,  and  to  any  other  purpose  are  idle.  But 

special  words  that  inure  by  way  of  discharge  of  action, 

are  good  and  allowed  by  law. 

4  E.  s.  The  same  reason  is  of  the  books  4  Ed.  II.  Fitzh.  tit. 

nK.s.f.T.whcrc  there  was  a  clause.  Quod  ticeat  facere  commO' 
vMte  101.  ^^^^  ^^^^  tneliori  mode  quopoUrit.    Yet,  saith  Sld| 
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with»  doth  this  amount,  that  he  shall  for  tlie  making 
of  his  own  profit  disinherit  the  lessor  ?  I^ego  C07tse- 
quentiam ;  so  that  still  the  law  allows  not  of  the  ge- 
neral dischai'ge,  but  of  the  special  that  goeth  to  the 
action. 

The  second  authority  by  inference  is  out  of  9  H.  VI  9  no. 
fol.  35.  Fitzh.  tit.  xvasie  39.  and  32  H.VIIl.  Dyer.  f.  ^^^^ 
47.  where  the  learning  is  taken,  that  notwithstanding  33  h. 
this  clause  be  inserted  into  a  lease,  yet  a  man  may  re-  ^^^'» 
serve  unto  himself  remedy  by  entry  :  but  say  I,  if  this 
clause  should  have  that  sense,  which  they  on  the  other 
side  would  give  it,  namely,  that  it  should  amount  to 
an  absolute  privilege  and  power  of  disposing,  then  were 
the  proviso  flat  repugnant,  all  one  as  if  it  were  absque 
impetltione  vasti^  proviso  guod  nonjaciet  vastum ; 
which  are  contradictories :  and  note  well  that  in  the 
book  of  9  H.  VI.  the  proviso  is  quod  nonfadat  vastum 
^ooluntarium  in   domibus ;   which    indeed  doth  but 
abridge  in  one  kind,  and  therefore  may  stand  without 
repugnancy  :  but  in  the  latter  book  it  is  general,  that  is 
to  say  absque  impetiiione  vastly  et  si  cotttigerit  ipsum 
facere  vastum  tunc  licebit  reintrare.     And  there 
Shelley  making  the  objection,  that  the  condition  was 
repugnant,  it  is  salved  thus,  sed  aliqui  tcnuerunt  that 
tlus  word  impetitione  vasti  is  to  be  undei'stood  that  he 
shall  not  be  impleaded  by  waste,  or  pvnished  by  ac- 
tion ;  and  so  indeed  it  ought :  those  aliqul  recte  /e- 
nuerunt. 

For  the  authorities  direct,  they  are  two,  the  one  27  27  h. 
H.  VL  Fitzh.  tit.  waste  8.  where  a  lease  was  made  ^^^^^ 
without  impeachment  of  waste,  and  a  stranger  com- 
mitted waste,  and  the  rule  is,  that  the  lessee  shall  re- 
cover in  trespass  only  for  the  crop  of  the  tree,  and  not 
for  the  body  of  the  tree.  It  is  true  it  comes  by  a  dici- 
tur,  but  it  is  now  a  Itgitur:  and  a  query  there  is,  and 
ion,  or  else  this  long  s[)eech  were  time  ill  spent, 
nd  the  last  authority  is  the  case  of  Sir  Moyle  Finch 
his  mother,  referred  to  my  lord  Wrey  and  Sir 
.T  Man  wood,  resolved  upon  conference,  with  other 
of  the  judges  vouched  by  Wrey  in  lierlackendeii's  case, 
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and  reported  to  my  lord  Chief  Justice  here  present,  as 
a  resolution  of  law,  l^einp^  our  veiy  case. 

And  for  the  cases  to  the  contrary,  I  know  not  one 
in  all  the  law  direct :  they  press  the  statute  of  Marle- 
brid^e,  which  hath  an  exception  in  the  prohibition, 
Jirmarii  nonfacknt  vasfum,  &c.  nisi  xpeciattm  indt 
habueritit  co)icessio7iem  per  scriptum  convtntionis^ 
mtntionem  facienSy  qund  hoc  focere  possint .  This 
presseth  not  the  question;  for  no  man  doubteth,  but  it 
will  excuse  in  an  action  of  waste  :  anda^ain,  nisi  ha- 
beant  speciaietn  coricessionem  may  \h;  meant  of  an 
absolute  grant  of  the  trees  themselves ;  and  otherwise 
the  clause  absque  impetitione  vasti  taketh  away  the 
force  of  the  statute,  and  looseth  what  the  statute  bind- 
eth;  but  it  toucheth  not  the  property  at  common  law. 

For  Littleton^s  case  in  his  title  Ofcotiditions^  where 
it  is  said,  that  if  a  feoffment  in  fee  be  made  upon  con- 
dition, that  the  feoffee  sh.iU  infeoff  the  husband  and 
wife,  and  the  heirs  of  their  two  bodies  ;  and  that  thi? 
husband  die,  that  now  the  feoffee  ought  to  moke  a 
lease  without  impeachment  of  waste  to  the  wife,  the 
remainder  to  the  ri^ht  heirs  of  the  bod}'  of  her  husbflod 
and  her  fieg^otten  ;  whereby  it  would  be  inferred,  that 
such  a  lessee  should  have  equal  |irivileppe  with  tenant 
in  tail :  the  ar»swer  appears  in  Littleton*s  own  words, 
which  is,  that  the  feoffee  ought  to  p3  as  near  the  cofJ- 
dition,  and  as  near  the  intent  of  the  condition  as  he 
may.  But  to  come  near  is  not  to  reach,  neither  doth 
Littleton  undertake  for  that. 

As  for  C«l{3epper*s  case,  it  is  obscurely  put,  and 
concluded  in  di\nsion  of  opinion  ;  but  yet  so  as  it  ra- 
ther makes  for  us.  The  case  is  2  Eliz.  Dyer,  f.  1 84. 
and  is  in  effect  this :  a  man  makes  a  lease  for  years, 
excepting;  timl>er-trees,  and  afterwards  makes  a  lease 
without  impeachment  of  waste  to  John  a  Style,  and 
then  granteth  the  land  and  trees  to  John  a  Down,  and 
hinds  himself  to  warrant  and  save  harmless  John  a 
DoAvn  against  John  a  Style ;  John  a  Style  cuttcth 
down  the  trees ;  the  question  was,  whether  the  bond 
were  forfeited  ?  and  that  question  resorteth  to  the 
other  question;  whether  John  a  Style,  by  virtue  of  such 
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lease,  could  fell  the  trees  ?  and  held  by  Weston  atid 
Brown  that  he  could  not:  which  proves  plainly  for  us 
that  he  had  no  property  by  that  clause  in  the  tree ; 
though  it  is  true  that  in  that  case  the  exception  of  the 
trees  tiirneth  the  case,  and  so  in  effect  it  proveth  nei- 
ther way. 

For  the  practice,  if  it  were  so  ancient  and  connnion.  Practice. 
as  is  conceived ;  yet  since  the  authorities  have  not 
approved,  but  condemned  it,  it  is  no  Ijettcr  than  a  po- 
pular error :  it  is  but  pedum  visa  est  via,  not  red  a  visa 
est  via.  But  I  conceive  it  to  be  neither  ancient  nor 
common.  It  is  true  I  find  it  first  in  19  E.  II,  I  mean 
8Bch  a  clause,  but  it  is  one  thing  to  say  that  the  clause 
is  aocient ;  and  it  is  another  thing  to  say,  that  this 
exposition,  whicli  they  would  now  introduce,  is  anci- 
ent. And  therefore  you  must  note  that  a  practice  doth 
then  expound  the  law,  when  the  act  which  is  practis- 
ed, were  merely  tortious  or  void,  if  the  law  should  not 
approve  it :  but  that  is  not  the  case  here,  for  we  agree 
the  clause  to  be  lawfid ;  nay,  we  say  that  it  is  in  no 
sort  inutile  but  there  is  use  of  it,  to  avoid  this  severe 
penalty  of  treble  damages.  But  to  speak  plainly,  I 
will  tell  you  how  this  clause  came  in  from  13  of  E.  I. 
tai  about  12  of  E.  IV.  The  state  tail  though  it  had 
the  qualities  of  an  inheritance,  yet  it  was  without 
power  to  alien  ;  but  as  soon  as  that  was  set  at  lilxTty, 
by  common  recoveries,  then  tliere  must  be  found  some 
other  device,  that  a  man  might  be  an  absolute  owner 
of  the  land  for  the  time,  and  yet  not  enabled  to  alien, 
and  for  that  purpose  was  this  clause  found  out :  for 
you  shall  not  find  in  one  amongst  a  hundred,  that  far- 
mers had  it  in  their  leases  ;  but  those  that  were  once 
owners  of  the  inheritance,  and  had  put  it  over  to  their 
sons  or  next  heirs,  reserved  such  a  beneficial  state  to 
themselves.  And  therefore  the  truth  is,  that  the  flood 
of  this  usage  came  in  with  perpetuities,  save  that  the 
perpetuity  was  to  make  an  inheritance  like  a  stem  for 
life,  and  this  was  to  make  a  stem  for  life  like  an  in- 
heritance ;  both  concurring  in  this,  that  they  presume 
to  create  phantastical  estates,  contrary  to  the  ground 
of  law. 
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And  therefore  it  is  no  matter  though  it  went  out 
with  the  j)erj)etuitics,  as  it  came  in,  to  the  end  that 
Amen  that  have  not  the  inheritance  should  not  have 
power  to  abuse  the  inheritance. 

And  for  the  miscliit'f,  and  consideration  of  bonum 
publkumy  certainly  this  clause  with  this  opijosition 
tendeth  but  to  make  houses  ruinous,  and  to  leave  no 
timber  upon  the  j^round  to  build  them  up  a^ain  ;  and 
therefore  let  men  in  God's  name,  when  they  establish 
their  states,  and  plant  their  sons  or  kinsmen  in  the 
inheritance  of  some  portions  of  their  lands,  with  re- 
servation of  the  freehold  to  themselves,  use  it,  and 
enjoy  it  in  such  sort,  as  may  tend  ttd  adijicalionemf 
and  not  ad  destructiunem;  for  that  is  good  for  poste* 
pity,  and  for  the  state  in  general. 

And  for  the  timber  of  this  realm,  it  is  vivus  thesau- 
rus regifts'  aiitl  it  is  the  matter  of  our  walls,  walls  not 
only  of  our  houses,  but  of  our  island:  so  as  it  is  a  ge- 
neral disitiherison  to  the  kirii^doiu  to  favour  that  expo, 
sition,  which  tends  to  the  decay  of  it,  being  so  great 
already ;  and  to  favour  w  aste  w  hen  the  times  them- 
selves aie  set  upon  waste  and  spoil.  Therefore  since 
the  reason  and  authurities  of  law,  and  the  policy  of 
estate  do  meet,  and  that  those  that  have,  or  shall  have 
8uch  conveyances,  may  enjoy  the  benefit  of  that  clause 
to  protect  them  in  a  moderate  manner,  that  is,  from 
the  penalty  of  the  action ;  it  is  both  good  law  and 
good  policy  for  the  kingdom,  and  not  injurious  or  in- 
convenient for  particidars,  to  take  this  clause  stricUji 
and  therein  to  affirm  the  last  report.  And  so  I  pray 
judgment  for  the  plaintiff. 
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The  manor  of  Alderwasley,  parcel  of  the  Duchy» 
and  lying  out  of  the  county  Palatine,  was,  before  the 
Duchy  came  to  the  crown,  held  of  the  King  by 
blight's  service  in  capitc.  The  land  in  question  was 
held  of  the  said  manor  in  socas^e,  The  Duchy  and 
this  manor  parcel  thereof  descended  to  Ring  Henry 
IV.  King  Henry  Vlll.  by  letters  patent  the  19th  of 
his  reign,  granted  this  manor  to  Anthony  Low,  grand- 
fether  of  the  ward,  and  then  tenant  of  the  land  in  ques- 
tion, reserving  26/.  \Qs.  rent  and  fealty,  tantum  pro 
mnihus  seri'itiis,  and  this  patent  is  under  the  Duchy- 
seal  only.  The  question  is,  how  this  tenancy  is  held, 
whether  in  capite,  or  in  socage. 

The  case  resteth  upon  a  point,  unto  which  all  the 
questions  arising  are  to  Ix;  reduced. 

Tlie  first  is,  whether  this  tenancy,  being  by  the 
prant  of  the  King  of  the  manor  to  the  tenant  grown 
to  an  unity  of  possession  with  the  manor,  be  held  as 
the  manor  is  held,  which  is  expressed  in  the  patent 
to  be  in  socage. 

The  second,  whether  the  manor  itself  be  held  in 
socage  according  to  the  last  reservation;  or  in  capite 
by  revivor  of  the  ancient  seigniory,  which  was  in 
capite  before  the  Duchy  came  to  the  crown. 

Therefore  my  first  proposition  is,  that  this  tenancy, 
which  without  all  colour  is  no  parcel  of  the  manor, 
cannot  be  comprehended  within  the  tenure  reserved 
upon  the  manor,  but  that  the  law  createth  a  several 
and  distinct  tenure  thereupon^  and  that  not  guided 
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according  to  the  express  tenure  of  the  manor,  but 
merely  secundum  nQrmam  legis,  by  the  intendment 
and  rule  of  law,  which  must  be  a  tenure  by  knight's 
service  in  capite. 

And  my  second  proposition  is,  that  admitting  that 
the  tenure  of  the  tenancy  should  ensue  the  tenure  of 
the  manor;  yet  nevertheless  the  manor  itself,  which 
was  first  held  of  tlie  crown  in  capite,  the  tenure  sus- 
pended by  the  conquest  of  the  Duchy  to  the  crown, 
being  now  conveyed  out    of    the  crown    under  the 
Duchy-seal  only,  which  hath  no  power  to  touch  or 
carry  any  interest,  whereof  the  King  was  vested  in 
right  of  the  crown,  is  now  so  severed  and  disjoined 
from  the  ancient  seigniory,  which  was  in  capite,  as  the 
same  ancient  seigniory  is  revived,  and  so  the  new  re- 
servation  void  ;  because  the  manor  cannot  be  charged 
with  two  tenures. 
The  King's      This  casc  conccmeth  one  of  the  greatest  and  fairest 
iS" Take   ^^wers  of  the  crown,  which  is  the  King's  tenures,  and 
more  hurt  that  in  their  creation;  which  is  more  than  their  pre- 
j!nioo  hi"   sei'vation  :  for  if  the  rules  and  maxims  of  law  in  the 
Jaw,  than   first  raising  of  tenures  in  capite  be  weakened,  this  nips 
Xp""'"^    the  flower  in  the  bud,  and  may  do  more  hurt  by  a  re- 
flioni  or     solution  in  law,  than  the  losses,  wliich  the  King's  tfr 
raeau!      nurcs  do  daily  receive  by  oblivion  or  su|)pression,  or 
the  neglect  of  officers,  or  the  iniquity  of  jurors,  or 
other  like  blasts,  whereby  they  are  continually  shaken: 
and  therefore  it  liehoveth  us  of  the  King's  council  to 
have  a  special  care  of  this  case,  as  much  as  in  us  is. 
to  give  satisfaction  to  the  court.     Therefore  before  I 
come  to  argue  these  two  points  particularly^  I  will 
speak  something  of  the  favour  of  law  towards  tenures 
in  capite,  as  that  which  will  give  a  force  and  edge  to 
all  that  I  shall  speak  afterwards. 
No  land  in      The  constitution  of  this  kingdom  appeareth  to  he 
^^nm*ot    ^  ^^^^  monarchy  in  nothing  better  than  in  this ;  that 
Eopiand     as  there  is  no  land  of  the  subject  that  is  charged  to  the 
w^y^dhI^^^^""'"  by  way  of  tribute,  or  tax,  or  taUiage,  except  it 
bui'p,  and  be  sct  by  parliament :  so  on  the  other  side  there  is  no 
diljed  by  J«"ti  of  tlie  subject,  but  is  charged  to  the  crown  by 
way  of    tenure,  mediate  or  immediate,  and  that  by  the  grounds 
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of  the  common  law.  This  is  the  excellent  temper 
and  commixture  of  this  estate,  bearing  marks  of  the 
sovereignty  of  the  King,  and  of  the  freedom  of  the 
subject  from  tax,  whose  possessions  are  fcodaliat  not 
'  tributaria. 

i  Tenures,  according  to  the  most  general  division, 
are  of  two  natures,  the  one  containing  matter  of  pro- 
tection,  and  the  other  matter  of  profit;  that  of  protec- 
tion is  likewise  double,  divine  protection  and  military. 
The  divine  protection  is  chiefly  procured  l)y  the  pray- 
ers of  holy  and  devout  men;  and  great  pity  it  is,  that 
it  was  de{)raved  and  corrupted  with  superstition.  This 
begot  the  tenure  in  frank aimoigne,  which  though  in 
burden  it  is  less  than  in  socage,  yet  in  virtue  it  is  more 
than  knight's  service.  For  we  read  how,  during  the 
while  Moses  in  the  mount  held  up  his  hands,  the  He- 
brews prevailed  in  battle ;  as  well  as  when  EUas 
prayed,  rain  came  atlter  drought,  which  made  the 
plough  go;  so  that  1  hold  the  tenure  in  frankalmoigne 
in  the  first  institution  indiflVrent  to  knight's  service 
and  socage.  Setting  apart  tliis  tenure,  there  remain 
the  other  two,  that  of  knight's  service,  and  that  of 
socage ;  the  one  tending  chiefly  to  defence  and  protec- 
tion, the  other  to  profit  and  maintenance  of  life.  They 
are  all  three  comprehended  in  the  ancient  verse,  Tu 
semper  ora,  iu  pfotes^e^  tuque  lahora.  But  between 
these  two  services,  knight's  service  and  socage,  the  law 
of  England  makes  a  great  difference:  for  this  kingdom, 
jny  lords,  is  a  state  neither  effeminate,  nor  merchant- 
like; but  the  laws  give  the  honour  unto  arms  and  mili- 
tary service,  like  the  laws  of  a  nation,  before  whom  Ju- 
lius Caesar  turned  his  back,  as  their  own  prophet  says; 
Territa  guetsitis  ostendit  terga  Britanms.  And 
therefore  howsoever  men,  upon  husband-like  consider- 
ations of  profit,  esteem  of  socage  tenures;  yet  the  law, 
that  looketh  to  the  greatness  of  the  kingdom,  and  pro- 
ceedeth  upon  considerations  of  estate,  giveth  the  pre- 
eminence altogether  to  knight's  service. 

We  see  that  the  ward,  who  is  ward  for  knight's  ser- 
vice land,  is  accounted  in  law  disparaged,  if  he  be  ten- 
I  dered  a  marriage  of  tlie  burghers  parentage :  and  we 
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«ee  that  the  knights  fees  were  by  the  ancient  laws  the 
materials  of  alt  nobility :  for  that  it  ap|>ears  by  divers 
records  how  many  knights  fees  should  by  computation 
go  to  a  barony,  and  so  to  an  earldom.  Nay,  we  see 
that  in  the  very  summons  of  parliament,  the  knights 
of  the  shire  are  requii^ed  to  be  chosen  vi'Uttcs  gladio 
cincti;  so  as  the  very  call  though  it  were  to  council 
bears  a  mark  of  arms  and  habiliments  of  war.  To 
conclude,  the  whole  composition  of  this  warlike  na- 
tion, and  tlie  favours  of  law,  tend  to  the  advancement 
of  military  virtue  and  service. 

But  now  farther,  amongst  the  tenures  by  knight's 
service,  that  of  the  Ring  in  capite  is  the  most  high 
and  worthy:  and  the  reason  is  double;  partly  because 
it  is  held  of  the  King's  crown  and  person;  and  partly 
because  the  law  createth  such  a  privity  between  the 
line  of  the  crown  and  the  inheritors  of  such  tenancies, 
as  there  cannot  be  an  alienation  without  the  King's 
licence,  the  penalty  of  which  alienation  was  by  the 
common  law  the  forfeiture  of  the  state  itself,  and  by 
the  statute  of  E.  III.  is  reduced  to  fine  and  seisure. 
And  although  this  also  has  l>een  unworthily  termed 
by  the  vulgar,  not  capite,  captivity  and  thraldom;  yet 
that  w  hich  they  count  bondage,  the  law  counteth  ho« 
nour,  like  to  the  case  of  tenants  in  tail  of  the  King's 
advancement,  which  is  a  great  restraint  by  the  statute 
of  34  H.  VIII.  but  yet  by  that  statute  it  is  imputed 
for  an  honour.  This  favour  of  law  to  the  tenure  by 
knight's  service  in  capite  produceth  this  efiect,  that 
wheresoever  there  is  no  express  service  effectually  li- 
mited, or  wheresoever  that,  which  was  once  limited, 
faileth,the  law  evermore  supplieth  a  tenure  by  knight's 
service  in  capite;  if  it  be  a  blank  once — that  the  law 
must  fill  it  up,  the  law  ever  w  ith  her  own  hand  wnteSi 
tenure  by  knight's  service  in  capite.  And  therefore 
the  resolution  was  notafile  by  the  judges  of  both 
benches,  that  where  the  King  confirmed  to  his  farmers 
tenants  for  hfe,  ieiietid'  per  serviiia  debit  a,  this  was  a 
tenure  in  capite:  for  other  services  are  servitia  rt» 
quisita,  required  by  the  words  of  patents  or  grants ; 
but  that  only  is  servitium  debitunh  by  the  rules  of  law. 
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e  course  tlierefore  tliat  I  will  hold  in  the  proof  of 
e  first  main  point,  shall  !)e  this.  First  I  will  shew, 
Maintain,  and  fortify  my  former  grounds,  that  where- 
loever  the  law  createth  the  tenure  of  tlie  King,  the 
aw  hath  no  vaiiety,  but  always  raiseth  a  tenure  in 
7apite. 

I  Secondly,  that  in  the  case  present,  there  is  not  any 
wch  tenure  expressed,  as  can  take  place,  and  exclude 
he  tenure  in  law,  but  that  there  is  as  it  were  a  lapse 
»  the  law. 

And  lastly,  I  will  shew  in  what  cases  the  former 
general  rule  receiveth  some  shew  of  exception ;  and 
^'ill  shew  the  diiference  between  them  and  our  case; 
Rrherein  I  shall  include  an  answer  to  all  that  hath  been 
laid  on  the  other  side. 

For    my  fii*st  proposition  I  will  divide  into  four 

iranches :  first,  1  say,  where  there  is  no  tenure  re- 

Tved,  the  law  createth  a  tenure  in  capite ;  secondly, 

here  the  tenure  is  uncertain ;  thirdly,  where  the  te- 

ure  reserved  is  impossible  or  repugnant  to  law ;  and 

;tly,  where  a  tenure  once  created  is  afterwards  ex- 
linct. 

For  the  first,  if  the  King  give  lands  and  say  nothing  per  Prisat 
of  the  tenure  ;  this  is  a  tenure  in  capite  ;  nay,  if  the^''^"^^|[j• 
King  give  whiteacre,  and  blackacre,  and  reserves  a t!  f!  3.  b. ' 
tenure  only  of  whiteacre,  and  that  a  tenure  expressed 
to  be  in  socage  ;  yet  you  shall  not  for  fellowship  sake, 
because  they  are  in  one  patent,  intend  the  like  tenui'e 
of  blackacre ;  but  that  shall  be  held  in  capite. 

So  if  the  King  grant  land,  held  as  of  a  manor,  with 
warranty,  and  a  special  clause  of  recompense,  and  the 
tenant  be  impleaded,  and  recover  in  value,  this  land 
shall  be  held  in  capite,  and  not  of  the  manor. 

So  if  the  King  exchange  the  manor  of  Dale  for  the 
inanor  of  Sale,  which  is  held  in  socage,  altliough  it  be 
by  the  word  edcambium ;  yet  that  goeth  to  equa> 
lity  of  the  state,  not  of  the  tenure,  and  the  mnnor  of 
Dale,  if  no  tenure  be  expressed,  shall  be  held  in  ca- 
pite.    So  much  for  silence  of  tenure. 

For  the  second  branch,  which  is  incertainty  of  te- 
,ure ;  first,  where  an  ignoramus  is  found  by  office» 
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this  by  the  common  law  is  a  tenure  in  capiie^  which 
is  most  for  the  King's  benefit;  and  the  presump- 
tion of  law  is  so  strong,  that  it  amounts  to  a  direct 

BMar.       finding  or  affirmative,  and  the  party  shall  have  a  ne^« 

gj"*-  **  tive  or  traverse,  which  is  somewhat  strange  to  a  thing 

»oe,*       'indefinite. 

So  if  in  ancient  time,  one  held  of  the  King,  as  of  a 
manor  by  knight's  service,  and  the  land  return  to  the 
King  by  attainder,  and  then  the  Ringgranteth  it  ttntn£ 
per  Jidei'uatem  tantum,  and  it  retumeth  the  second 
time  to  the  King,  and  the  King  granteth  it  per  servi' 
tia  antehac  conaueta  ;  now  because  of  the  incertainty 
neither  service  shall  take  place,  and  the  tenure  shall 
be  in  capiie,  as  was  the  opinion  of  you,  iny  lord  chief 
justice,  where  you  were  commissioner  to  find  an  offiot 
after  Austin's  death. 

So  if  the  King  grant  land  tencnd'  de  maiierio  di 
Eastgrcenwich  velde  honor t  de  Hampton ;  this  is  void 
for  the  non-certainty,  and  shall  be  held  of  the  King  in 
capite* 

ssHAf.  7.  For  the  third  branch,  if  the  King  limit  land  to  b« 
discharged  of  tenure,  as  absque  ali(/uo  inde  reddendo^ 
this  is  a  tenure  in  capiie;  and  yet  if  one  should  go  to  the 
next,  ad  proximum,  it  should  be  a  socage,  for  the  least 
is  next  to  none  at  all :  but  you  may  not  take  the  Kinjifs 
grant  by  argument ;  but  where  they  cannot  take  place 
effectuaOy  and  punctually,  as  they  are  expressed,  thert 
you  shall  resort  wholly  to  the  judgment  of  the  law, 

i4H.6.f.i2.  So  if  the  King  grant  land  tenenk  /ifrankmtnt  conn 
il  en  son  coroncy  this  is  a  tenure  in  capite. 

Merefeiid's      If  land  be  given  to  be  held  of  a  lordship  not  capar 

*"*'  ble,  as  of  Salisbury  plain,  or  a  corijoration  not  in  esst> 
or  of  the  manor  of  a  subject,  this  is  a  tenure  in  capitC* 
So  if  land  be  given  to  hold  by  impossible  eei-vice, 
as  by  performing  the  office  of  the  sheriff  of  Yorkshif«i 
which  no  man  can  do  but  the  sheriff,  and  fealty  for  all 
service,  this  is  a  tenure  in  capite* 

For  the  fourth  branch,  which  cometh  nearer  to  our 
case ;  let  us  see  where  a  seigniory  was  once,  and  il 
after  extinguished ;  this  may  be  in  tw6  manners,  fay 
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'Bse  in  fact,  or  by  unity  of  profession,  which  is  a 
release  or  dischai'ge  in  law. 

I     And  therefore  let  the  case  be,  that  the  King  re-  rw*3on. 
ieaseth  to  his  tenant  that  holds  of  him  in  socage  ;  this  ^^l"\i, 
srelease  is  good,  and  the  tenant  shall  hold  now  m  ca- 
fftt^  for  the  former  tenure  being  discharged,  the  tenure 
|iii  law  ariseth. 

h    So  the  case,  which  is  in  1  E,  III.  a  fine  is  levied  to  i  e.  s.  f  4. 
|j.  S,  in  tail,  the  remainder  ouster  to  the  King,  the**"***^'*' 
[Slate  tail  shall  be  held  in  capites  and  the  first  tenancy, 
I  if  it  were  in  socage,  by  the  unity  of  the  tenancy,  shall 
I  be  discharged,  and  a  new  raised  thereupon :  and  there- 
j  fore  the  opinion,  or  rather  the  (fiiery  in  Dyer  no  law. 
I     Thus  much  for  my  major  proposition;  now  for  the*et5P,M. 
I  minor,  or  the  assumption,  it  is  this :  first,  that  the  land 
in  question  is  discharged  of  tenure  by  the  purchase  of 
the  manor ;  then  that  the  reservation  of  the  service 
upon  the  manor  cannot  possibly  inure  to  the  tenancy ; 
and  then  if  a  corruption  be  of  the  first  tenure,  and  no 
feneration  of  the  new  ;  then  cometh  in  the  tenure  J&cr 
Mrmam  legh,  which  is  in  capite. 

And  the  course  of  my  proof  shall  be  ab  enumera- 
tione  partium,  which  is  one  of  the  clearest  and  most 
forcible  kinds  of  argument. 

If  this  parcel  of  land  be  held  by  fealty  and  rent 
iantum,  either  it  is  the  old  fealty  before  the  purchase 
of  the  manor,  or  it  is  the  new  fealty  reserved  and  ex- 
pressed upon  the  grant  of  the  manor ;  or  it  is  a  new 
fealty  raised  by  intendment  of  law  in  conformity  and 
congruity  of  the  fealty  reserved  upon  the  manor ;  but 
none  of  these,  ergo,  etc. 

That  it  should  be  the  old  fealty,  is  void  of  sense ; 
for  it  is  not  ad  eosdem  terminos.  The  fii-st  fealty  was 
between  the  tenancy  and  the  manor,  that  tenure  is  by 
the  unity  extinct.  Secondly,  that  was  a  tenure  of  a 
manor,  this  is  a  tenure  in  gross.  Thirdly,  the  rent  of 
26/.  \Qs.  mvist  needs  be  new,  and  will  you  have  a  new 
rent  with  an  old  fealty  ?  These  things  are  portent  a  in 
^tg€\  nay  I  demand,  if  the  tenure  of  the  tenancy, 
low*s  tenure,  had  been  by  knight's  service,  would 
,ve  said  that  had  remained  ?     No,  but  that  it 
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was  altered  by  the  new  reservation  ;  ergOt  no  colour 
of  the  old  fealty. 

That  it  cannot  he  the  new  fealty  is  also  manifest ; 
for  the  new  reservation  is  upon  the  manor,  and  this  is 
no  part  of  the  manor :  for  if  it  had  escheated  to  the 
King:  in  an  ordinary  escheat,  or  come  to  him  upon  a 
mortmain,  in  these  cases  it  had  come  in  lieu  oi  the 
seigniory,  and  been  parcel  of  the  manor,  and  so  within 
the  reservation,  but  clearly  not  upon  a  purchase  ia 
fact. 

Again,  the  reservation  cannot  inure,  but  upon  that 
which  is  granted ;  and  this  tenancy  was  never  granted, 
but  was  in  the  tenant  before  ;  and  therefore  no  colour 
it  should  come  under  the  reservation.  But  if  it  be 
said,  that  nevertheless  the  seigniory  of  that  tenancy 
was  parcel  of  the  manor,  and  is  also  granted ;  and 
although  it  be  extinct  in  substance,  yet  it  may  be  in 
«Eii£.  esse  as  to  the  Ring*s  service:  this  deserveth  answer: 
Lib.*3.f,3o/^r  this  assertion  may  he  colourably  inferred  out  of 
Carr's  case. 

King  Edw-  VI.  grants  a  manor,  rendring  94/.  rent 
in  fee  farm  tenaidum  de  Eastgreemvich'msoca<^e;  and 
after.  Queen  Mary  granteth  these  rents  amongst  other 
things  tenendum  in  capke,  and  the  grantee  released  to 
the  heir  of  the  tenant;  yet  the  rent  shall  be  iji  e*^e,as 
to  the  King,  but  the  land,  saith  the  book,  shall  be  de* 
viseahle  by  the  statute  for  the  whole,  as  not  held  in 
capite. 

And  so  the  case  of  the  honour  of  Pickeringe,  wheie 
the  King  granted  the  baily  wick  rendiing  rent ;  and 
after  granted  the  honour,  and  the  baOywick  became 
forfeited,  and  the  grantee  took  forfeiture  thereof, 
whereby  it  was  extinct ;  yet  the  i-ent  reraaineth  as  to 
the  King  out  of  the  baily  wick  extinct. 

These  two  cases  partly  make  not  against  us,  and 
partly  make  for  us:  there  be  two  dLfferences  that  avoid 
them.  First,  there  the  tenures  or  rents  are  in  esse  in 
those  cases  for  the  King's  benefit,  and  here  they  should 
be  i/t  esse  to  the  King's  prejudice,  who  should  other- 
wise have  a  more  beneficial  tenure.     Again,  in  these 
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^cases  the  first  reservation  was  of  a  thing  in  esse,  at  the 
time  of  the  reservation;  and  then  there  is  no  reason 
the  act  subsequent  of  the  Kings's  tenant  should  preju- 
dice the  Ring's  interest  once  vested  and  settled  :  but 
here  the  reservation  was  never  good,  because  it  is  out 
of  a  thing  extinct  in  the  instant. 

But  the  plain  reason  which  turneth  Carr's  case 
mainly  for  us,  is ;  for  that  where  the  tenure  is  of  a 
rent  or  seigniory,  which  is  afterwards  drowned  or  ex- 
tinct in  the  land ;  yet  t!ie  law  judgcth  the  same  rent 
or  seigniory  to  be  in  esset  as  to  support  the  tenure : 
but  of  what?  Only  of  the  said  rent  or  seigniory,  and 
never  of  the  land  itself;  for  the  land  shall  be  held  by 
the  same  tenure  it  was  before.  And  so  is  the  rule  of 
Carr's  case,  where  it  is  adjudged,  that  though  the 
rent  be  held  in  capite,  yet  the  land  was  nevertheless 
deviseable  for  the  whole,  as  no  ways  charged  with 
that  tenure. 

Why  then,  in  our  case,  let  the  fealty  be  reserved  out 
of  the  seigniory  extinct,  yet  that  toucheth  not  at  all 
the  land :  and  then  of  necessity  the  land  must  be  also 
held;  and  therefore  you  must  seek  out  a  new  tenm'e 
for  the  land,  and  that  must  be  in  capite. 

And  let  this  be  noted  once  for  all,  that  our  case  is 
not  like  the  common  cases  of  a  menalty  extinct,  where 
the  tenant  shall  hold  of  the  lord,  as  the  mean  held 
before;  as  where  the  menalty  is  granted  to  the  tenant, 
or  where  the  tenancy  is  granted  to  the  mean,  or  where 
the  menalty  descendeth  to  the  tenant,  or  where  the 
menalty  is  forejudged.  In  all  these  cases  the  tenancy, 
I  grant,  is  held  as  the  menalty  was  held  before,  and  the 
difference  is  because  there  was  an  old  seigniory  in  be- 
ing; which  remaineth  untouched  and  unaltered,  save 
that  it  is  di'awn  a  degree  nearer  to  the  land,  so  as 
there  is  no  question  in  the  world  of  a  new  tenure ; 
but  in  our  case  there  was  no  lord  paramount,  for  the 
manor  itself  was  in  the  crown,  and  not  held  at  all, 
nor  no  seigniory  of  the  manor  in  esse;  so  as  the  ques- 
tion is  wholly  upon  the  creation  of  a  new  seigniory, 
and  not  upon  the  continuance  of  an  old. 

For  the  third  course,  that  the  law  should  cieaXe  ^ 
VOL.  ir.  n 
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new  distinct  tenure  by  fealty  of  this  parcel,  guided  by 
the  express  tenure  upon  the  manor;  it  is  the  pi^obaUlest 
course  of  the  three :  but  yet  if  the  former  authorities, 
I  have  alledged,  be  well  understood  and  mai'ked,  thejr 
shew  the  law  plainly,  that  it  cannot  be;  for  you  shall 
ever  take  the  King*s  grant  ad  idem  and  not  ad  simik, 
or  ad  proximum:  no  more  than  in  the  case  of  the 
absque  aliquo  reddendo,  or  as  free  as  the  crown ;  who 
would  not  say  that  in  those  cases  it  should  amount  to 
a  socage  tenure?  for  m'mbnum  est  jiihilo  proxivium: 
and  yet  they  are  tenures  by  knight's  service  in  capitis 
So  if  the  King  by  one  patent  pass  two  acres,  and  a 
,  fealty  reserved  but  upon  the  one  of  them,  you  shall 
not  resort  to  this  ut  expressum  servitium  regat^veldc- 
claret  taciium.   No  more  shall  you  in  our  case  iinplj 
'  that  the  express  tenure  reserved  upon  the  manor  shall 
I  govern,  or  declare  the  tenure  of  the  tenancy,  or  con- 
^  trol  the  intendment  of  law  concerning  the  same. 

Now  will  I  answer  the  cases,  which  give  some  sh«- 
I  dow  on  the  contrary  side,  and  shew  they  have  their 
kparticular  reasons,  and  do  not  impugn  our  case. 

First,  if  the  King  have  land  by  attainder  of  treason, 

land  grant  the  land  to  be  held  of  himself,  and  of  other 

[lords,  this  is  no  new  tenure  per  nor  mam  iegis  commu- 

\fti$;  but  the  old  tenure  per  normam  statuti,  which 

taketh  away  the  intendment  of  the  common  law ;  for 

the  statute  directeth  it  so,  and  otherwise  the  Kinff 

shall  do  a  wrong. 

So  if  the  King  grant  land  parcel  of  the  demesne  d 
a  manor  tenendum  de  nobis,  or  reserving  no  tenure  at 
all,  this  is  a  tenure  of  the  manor  or  of  the  honour,  and 
not  in  capite:  for  here  the  more  vehement  presump- 
tion controlleth  the  less ;  for  tlie  law  doth  presume  the 
King  hath  no  intent  to  dismember  it  from  the  manor, 
and  so  to  lose  his  court  and  the  perquisites. 

So  if  the  King  grant  land  tenendum  by  a  rose  pro 
omnibus  sej'vitiis:  this  is  not  like  the  cases  of  the  abs- 
que  aliquo  inde  reddendo^  or  as  free  as  the  crown :  for 
pro  omnibus  serviiiis  shall  be  intended  for  all  expre» 
service :  whereas  fealty  is  incident,  and  passeth  tacit, 
and  so  it  is  no  impossible  or  repugnant  reservation. 
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The  case  of  the  frankalmoi^e,  I  mean  the  case  tms  h  no 
where  the  King  grants  lands  of  the  Templers  to  J.  S.^'^J^^^J; 
to  hold  as  the  Templers  did,  which  cannot  be  frank- 
almoigne ;  and  yet  hath  been  ruled  to  be  no  tenure  by 
knight's  service  in  capite,  but  only  a  socage  tenure,  is  wood' 
easUy  answered ;  for  that  the  frankalmoigne  is  but  a  *^**- 
species  of  a  tenure  in  socage  with  a  privilege,  so  the 
privilege  ceaseth,  and  the  tenure  remains. 

To  conclude  therefore,  I  sum  up  my  arguments  thus. 
My  major  is,  where  calamus  kg  is  doth  wiite  the 
tenure,  it  is  knight's  service  in  capite.  My  minor  is, 
this  tenure  is  left  to  the  law;  ergo  this  tenure  is  in 
capite. 

For  the  secoinl  point,  1  vnW  first  speak  of  it  accord- 
ing to  the  rules  of  the  common  law,  and  then  upon  the 
statutes  of  the  duchy. 

First  I  do  grant,  that  where  a  seigniory  and  a  te- 
nancy, or  a  rent  and  land,  or  trees  and  land,  or  the  like 
primitive  and  secondary  interest  are  Conjoined  in  one 
person,  yea  though  it  be  in  autre  droit ;  yet  if  it  be  of 
like  perdurable  estate,  they  are  so  extinct,  as  by  act 
in  law  they  may  be  revived,  but  by  grant  they  cannot. 

For  if  a  man  have  a  seigniory  in  his  own  right,  and 
the  land  descend  to  his  wife,  and  his  wife  dieth  with- 
out issue,  the  seigniory  is  revived;  but  if  he  will  make 
a  feoffment  in  fee,  saving  his  rent,  he  cannot  do  it. 
But  there  is  a  great  difference,  and  let  it  be  well  ob- 
served, between  autre  capacitie  and  autre  droit ;  for 
iacaseoii  autre capacitie  the  interests  are  coniigua, and 
not  continua,  conjoined,  but  not  confounded.  And 
therefore  if  the  master  of  an  hospital  have  a  seigniory, 
and  the  mayor  and  commonalty  of  St.  Albans  have  a 
tenancy,  and  the  master  of  the  hospital  be  made 
mayor,  and  the  mayor  grant  away  the  tenancy  under 
the  seal  of  the  mayor  and  commonalty,  the  seigniory 

'  the  hospital  is  revived. 

Ijetween  natural  capacity  and  politic,  if  a  man 

5ve  a  seigniory  to  him  and  his  heirs,  and  a  bishop  is 
tenant,  and  the  lord  is  made  bishop,  and  the  bishop 
before  the  statute  grants  away  the  land  under  the 
chapter's  seal,  the  seigniory  is  revived. 

R  2 
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The  same  reason  is  between  the  capacity  of  the 
crown  and  the  capacity  of  the  duchy,  which  is  in  the 
King's  natural  capacity,  though  illustrated  with  some 
privilejg^es  of  the  crown ;  if  the  Kh)g  have  the  seig- 
niory in  the  right  of  his  crown,  and  the  tenancy  in  the 
right  of  the  duchy,  as  our  case  is,  and  make  a  ^eof^- 
tnent  of  the  tenancy,  the  tenure  must  be  revived ;  and 
this  is  by  the  gi'ouiid  oi  the  common  law.  But  the 
case  is  the  more  stj'ong  by  reason  of  the  statute  of  1 
H.  IV.  3  H.  V.  and  1  H.  VII.  of  the  duchy,  by 
which  the  duchy-seal  is  enabled  to  pass  lands  of  the 
duchy,  but  no  ways  to  touch  the  crown:  and  whether 
the  King  l>e  in  actual  possession  of  the  thing  that 
should  pass,  or  have  only  a  right,  or  a  condition,  or  a 
thing  in  suspense,  as  our  case  is,  all  is  one ;  for  that  seal 
will  not  extinguish  so  much  as  a  spark  of  that  which 
is  in  the  right  of  the  crown;  and  so  a  })lain  revivor. 

And  if  it  be  said  that  a  mischief  will  follow;  for  that 
upon  every  duchy  patent  men  shall  not  know  how  to 
hold,  because  men  must  go  back  to  the  ancient  tenure, 
and  not  rest  in  the  tenure  limited:  fur  this  mischief 
there  grows  an  easy  remedy,  which  likewise  is  now  in 
use,  which  is  to  take  both  seals,  and  then  all  is  safe. 

Secondly,  as  the  King  cannot  under  the  duchy-seaL 
grant  away  his  ancient  seigniory  in  the  right  of  his^ 
crown ;   so  he  cannot  make  any  new  reservation  bf 
that  seal,  and  so  of  necessity  it  lalleth  to  the  law  to 
make  the  tenure :  for  every  reservation  must  be  of^ 
the  nature  of  that  that  passeth,  as  a  dean  and  ehajjter^ 
cannot  gi'aiit  land  of  the  chajitcr,  and  resei've  a  rent- 
to  the  dean  and  his  heirs,  nor  c  convcrso:  nor  no  mui*<^  ' 
can  the  King  grant  land  of  the  duchy  under  that  seal^    | 
and  reserve  a  tenure  to  the  crown  :  and  therefore  it  i^ 
warily  (>ut  in  the  end  of  the  case  of  the  duchy  in  th*?" 
commentaries,  where  it  is  said,  if  the  King  make  ^ 
feoffment  of  the  duchy  land,  the  feoffee  shall  hold  if^ 
capite;  but  not  a  word  of  that  it  should  be  by  way  o^ 
express  reservation,  but  upon  a  feoffment  simply,  th^l 
law  shall  work  it  and  supjjiy  it.  ' 

To  conclude,  there  is  direct  authority  in  tlie  poin^^ 
but  that  it  hi  via  versa;  and  it  was  the  bishop  of  1 
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lisbuiy's  case :  The  King  had  in  the  right  of  the  duchy 
a  rent  issuing  out  of  land,  which  was  monastery  lan<t 
which  he  had  in  the  right  of  the  crown,  and  granted 
away  the  land  under  the  great  seal  to  the  bishop ;  and 
yet  nevertheless  the  rent  continued  to  the  duchy,  and 
so  upon  great  and  grave  advice  it  was  in  the  duchy  de- 
creed :  so  as  your  lordship  seeth,  whether  you  take  the 
tenure  of  the  tenancy,  or  the  tenure  of  the  manor,  this 
land  must  be  held  in  capite.    And  therefore,  etc 
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REVOCATION  OF  USES. 

IN   THE   KING'6  bench. 


TTie  Case  shortly/  put,  without  names  or  dates  more 
than  of  necessity,  is  this. 

Sir  John  Stanhope  conveys  the  manor  of  Burrough- 
ash  to  his  lady  for  part  of  her  jointure,  and  intending, 
as  is  manifest,  not  to  restrain  himself,  nor  Ids  son, 
from  disposing  some  proportion  of  that  land  according 
to  their  occasions,  so  as  my  lady  were  at  no  loss  hy  the 
exchange,  inserteth  into  tlie  conveyance  a  power  of 
revocation  and  alteration  in  this  manner;  provided  that 
it  shall  be  lawful  for  himself  and  his  son  successively 
to  alter  and  make  void  the  uses,  and  to  limit  and  ap- 
point new  uses,  so  it  exceed  not  the  value  of  20/.  to  be 
computed  after  the  rents  then  answered:  and  that  im- 
mediately after  such  declaration,  or  making  void,  the 
feoffees  shall  stand  seised  to  such  new  uses;  It  a  quod 
he  or  his  son,  within  six  months  after  such  declaration, 
or  making  void,  shall  assure,  within  the  same  town, 
tantmn  terrarum  ct  tenementorumy  et  similis  valoris, 
as  were  so  revoked,  to  the  uses  expressed  in  the  first 
.conveyance. 

Su'  John  Stanhope  his  son  revokes  the  land  in  Bur- 
rough-ash,  and  other  parcels  not  exceeding  the  value 
of  20/.  and  within  six  months  assures  to  my  lady  and 
to  the  former  uses  Burton-joice  and  other  lands;  and 
the  jury  have  found  that  the  lands  revoked  contain 
twice  so  much  in  number  of  acres,  and  twice  so  much 
in  yearly  value,  as  the  new  lands,  but  yet  that  the  new 
lands  are  rented  at  21 /.and  find  the  lands  of  Burroughs 
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«sh,  now  out  of  lease  formerly  made :  and  that  no  no- 
tice of  this  new  assurance  was  given  before  the  eject- 
ment, but  only  that  Sir  John  Stanhope  had  by  word 
told  his  mother,  that  such  an  assurance  was  made, 
not  shewing  or  delivering  the  deed. 
|^_.    The  question  is.  Whether  Burrough-ash  be  well 
^P        revoked  ?     Which  question  divides  itself  into 
^^  three  points. 

1  First,  whether  the  ita  quod  be  a  void  and  idle 
^ause  ?  for  if  so,  then  there  needs  no  new  assurance, 
>but  the  revocation  is  absolute  per  se. 

The  next  is,  if  it  be  an  effectual  clause,  whether  it 
ibe  pui^ued  or  no?  wherein  the  question  will  rest, 
ifwhether  the  value  of  the  re-assured  lands  shall  be 
jonly  computed  by  rents  ? 

I  And  the  third  b,  if  in  other  points  it  should  be  well 
piirsued,  yet  whether  the  revocation  can  work  until  a 
(sufficient  notice  of  the  new  assurance? 

And  I  sliall  prove  plainly,  that  Ua  quod  stands  well 
with  the  power  of  revocation;  and  if  it  should  fall  to 
ithe  ground,  it  draws  all  the  rest  of  the  clause  with  it, 
and  makes  the  whole  void,  and  cannot  be  void  alone 
by  itself. 

I  shall  prove  likewise  that  the  value  must  needs  be 
accounted  not  a  tale  value,  or  an  arithmetical  value 
by  the  rent,  but  a  true  value  in  quantity  and  quality. 

And  lastly,  that  a  notice  is  of  necessity,  as  this 
^case  is. 

I  will  not  deny,  but  it  is  a  great  power  of  wit  to 
'make  clear  things  doubtful;  but  it  is  the  true  use  of 
I'wit  to  make  doubtful  things  clear,  or  at  least  to  main- 
tain things  that  are  clear,  to  be  clear,  as  they  are. 
And  in  that  kind  I  conceive  my  labour  will  be  in  this 
case,  which  I  hold  to  be  a  case  rather  of  novelty  than 
►difficulty,  and  therefore  may  require  argument,  but 
will  not  endure  much  argument:  but  to  speak  plainly 
fto  my  understanding,  as  the  case  hath  no  equity  in  it, 
*I  might  say  piety,  so  it  hath  no  great  doubt  in  law. 

First  therefore  this  it  is,  that  I  affirm,  that  the  clause, 
so  thati  ita  quod,  containing  the  recompense,  governs 
the  clause  precedent  of  the  power,  and  that  it  makn 
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it  wait  and  expect  otherwise  than  as  by  way  of  in- 
ception, but  the  efl'ect  and  oiK?ration  is  suspended, 
till  that  part  also  be  j)erlbrmed :  and  if  otherw  i«c, 
then  I  say  plainly,  you  shall  not  construe  by  fractions; 
but  the  whole  clausse  and  power  is  void,  not  m  tanto, 
but  ///  toio.  Of  the  lirst  of  them  I  will  give  four 
reasons, 

The  first  reason  is,  that  the  wisdom  of  the  law 
useth  to  transpose  words  according  to  the  sense;  and 
not  so  much  to  respect  how  the  words  do  take  place, 
but  how  the  acts,  which  are  guided  by  those  words, 
may  take  place. 
Kill  and  Hili  and  Graunger's  case  comment.  171.  A  man 
ca*"Tom!  ^  August  makcs  a  lease  rendering  10/.  rent  yearly  to 
'  "'  be  paid  at  the  feasts  of  Annunciation  and  Michaelmas; 
these  words  shall  be  inverted  by  law,  as  if  they  had 
been  set  thus,  at  Michaelmas  and  the  Annunciation: 
for  else  he  cannot  have  a  rent  yearly;  for  thei*c  will 
be  fourteen  months  to  the  fii'st  year. 

Fitz-Williams's  case,  2  Jac.  Co.  p.  6.  f.  3S.  it  was 
contained  in  an  indenture  of  uses,  that  Sir  William 
Cn.  J),  6.  f.Fitz-Williams  should  have  jwwer  to  alter  and  change, 
revoke,  deter nane,  and  make  void  the  uses  limited: 
the  words  are  placed  disorderly;  for  it  is  in  nature 
first  to  determine  the  uses,  and  after  to  changi?  them 
by  limitation  of  new.  But  tlie  chief  question  being 
in  the  Itook,  whether  it  might  be  done  by  the  same 
deed;  it  is  admitted  and  thought  not  worth  thes|»eak- 
ing  to,  that  the  law  shall  marshal  the  acts  against  the 
order  of  the  words,  that  is,  first  to  make  void,  then  to 
limit. 

So  if  I  convey  land  and  covenant  with  you  to  make 
farther  assuiancc,  so  that  you  require  it  of  me,  there 
though  the  request  be  placed  last,  yet  it  must  be  act€<l 
lirst. 

i^o  if  I  let  land  to  you  for  a  term,  and  say  farther, 
it  shall  be  lawful  for  you  to  take  twenty  timber- trees  to 
erect  a  new  tenement  upon  the  land,  so  that  my  bailiff 
do  assign  you  where  you  shall  take  them ;  here  the 
assignment,  thougli  last  placed,  must  precede.  And 
therefore  theGrammarians  do  infer  well  upon  the  word 
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period^  which  is  a  full  and  complete  clause  or  sentence, 
that  it  is  complcvus  orationis  circularis  :  for  as  in  a 
circle  there  is  not  prius  nor  posterittSy  so  in  one  sen- 
tence you  shall  not  resjject  the  placing^  of  words  ;  but 
though  the  words  lie  in  length,  yet  the  sense  is  round, 
so  i\s  prima  ertint  novissima,  et  novissima  prima.  For 
though  you  cannot  s|3eak  all  at  once  so,  yet  you  must 
construe  and  judge  upon  all  at  once. 

To  apply  this;  I  say  these  words,  so  tliat,  though 
loco  et  textuposteriora,  yet  they  heporestate  tt  se?isu 
priora:  as  if  they  had  l>een  penned  thus,  that  it  shall 
be  lawful  for  Sir  Thomas  Stanhope,  so  that  he  assure 
lands,  etc.  to  revoke ;  and  what  diiference  between, 
so  that  he  assure,  he  may  revoke  ;  or,  he  may  revoke, 
so  that  he  assure  :  for  you  must  either  make  the  so 
that  to  be  precedent  or  void,  as  I  shall  tell  you  anon. 
And  therefore  the  law  will  rather  invert  the  words, 
than  pervert  the  sense. 

But  it  will  be  said,  that  in  the  cases  I  put,  it  is  left 
indefinite,  when  the  act  last  limited  shall  be  perform- 
ed ;  and  so  the  law  may  marshal  it,  as  it  may  stand 
with  possibility ;  and  so  if  it  had  been  in  this  case  no 
more  but,  so  that  Sir  Thomas  oHf  John  should  assure 
new  lands,  and  no  time  spoken  of,  the  law  might 
have  intended  it  precedent.  But  in  this  case  it  is 
precisely  put  to  be  at  any  time  within  six  months 
after  the  declaration,  and  therefore  you  cannot  vary 
in  the  times. 

To  this  I  answer,  that  the  new  assurance  must  be  . 
in  deed  in  time  after  the  instrument  or  deed  of  the  de- 
claration ;  but,  on  the  other  side,  it  must  be  time  pre- 
cedent to  the  operation  of  the  law,  by  determining  the 
uses  thereujion  :  so  as  it  is  not  to  be  applied  so  much 
to  the  declaration  itself,  but  to  the  warrant  of  the  de- 
claration. It  shall  he  law  fit  t,  so  that,  etc.  And  this 
will  appear  more  plainly  by  my  second  reason,  to 
which  now  I  come;  for  as  for  the  caviUation  upon  the 
word  immediately,  I  will  speak  to  it  afler. 

Afy  second  reason  therefore  is  out  of  the  use  and 
signification  of  this  conjunction  or  bond  of  speech,  so 
fhat :  for  no  man  will  make  any  great  doubt  of  it,  if 
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the  woixls  had  been  si,  if  Sir  Thomas  shall  within  six 
months  oF  such  declaration  convey  ;  but  that  it  must 
have  been  intended  precedent ;  yet  if  you  mark  it 
well,  these  words  ita  quod  and  si,  howsoever  in  pit^ 
priety  the  it  a  (juod  may  seem  subsequent,  and  the  n 
precedent,  yet  they  botJi  hovf  to  the  sense. 

So  we  see  in  4  Edw.  VI.  Colthurst's  case,  a  man 
leaseth  to  ,T.  S.  a  house,  si  ipse  vtiiet  habitaref  et  rt- 
sidtns  esse ;  there  the  word  si  amounts  to  a  condi- 
tion subsequent ;  for  he  could  not  be  resident  before 
he  took  the  state  \  and  so  via  versa  may  ita  quod  be 
precedent,  for  else  it  must  be  idle  or  void.     But  I  go 
farther,  for  I  say  ita  quod,  thou<2^h  it  be  good  words  of 
condition,  yet  more  jirojierly  it  is  neither  condition, 
precedent,  nor  subsequent,  but  rather  a  qualification, 
or  form,  or  adherent  to  the  acts,  whereto  it  is  joined 
and  made  pait  of  their  essence,  wliich  will  ajipeai* 
evidently  by  other  cases.     For  allow  it  had  been  thus, 
so  that  the  deed  of  declaration  be  inroUed  within  sk 
months,  this  is  all  one,  as  by  deed  inrojled  within  six 
months,  as  it  is  said  in  Digp^'s  case,  4Si  Etiz.  f,  173,  that 
.  by  deed  indented  to  be  inrolled  is  all  one  with  deed  in- 
dented and  inrolled.     It  is  but  a  7nodus  faciendi,  a 
description,  and  of  the  same  nature  is  the  ita  quod: 
so  if  it  had  been  thus,  it  shall  be  lawful  for  Sir  Thomas 
to  declare,  so  tliat  the  declaration  be  with  the  consent 
of  my  lord  chief  justice,  is  it  not  all  one  witli  the  more 
compendious  form  of  penning,  that  Sir  Thomas  shall 
declare  with  the  consent  of  my  lord  chief  justice?  And 
if  it  had  been  thus,  so  that  Sir  John  within  six  months 
after  such  declaration  shall  obtain  the  consent  of  my 
lord  chief  justice,  should  not  the  uses  have  exj)ected? 
But  these  you  will  say  are  forms  and  circuinstana* 
annexed  to  the  conveyance  required  :  why  surely  any 
collateral  matter  coupled  by  the  ita  quod  is  as  strong? 
If  the  ita  quod  had  been,  that  Sir  John  Stanhope  within 
six  months  should  have  paid  my  lady  1000/.  or  entered 
into  bond  never  more  to  disturb  her,  or  the  like,  all 
these  make  but  one  intire  idea  or  notion,  how  that  his 
power  should  not  be  categorical,  or  simple  at  pleasure, 
but  hypothetical,  andqualified^  and  restrained,  that  is  to 
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^y,  tiot  the  one  without  the  otiier,  and  they  are  parts 
Incorporated  into  the  nature  and  essence  of  the  au- 
thority itself. 

i    The  third  reason  is  the  justice  of  the  law  in  taking 

lirords  so,  as  no  material  part  of  the   parties  intent 

kjerish:    for,  as  one  saith,  pmstat  torquere  verba 

uam  homines^  better  wrest  words  out  of  place,  than 

ly  lady  Stanhope  out  of  }»er  jointure,  that  was  meant 

her.     And  therefore  it  is  elegantly  said  in  Fitz- 

illianis's  case,  which  I  vouched  before,  tliough  words 
le  contradictoiy,  and,  to  use  the  phrase  of  the  book, 
mgnant  tanquam  ex  diametro;  yet  the  law  delighteth 

make  atonement,  as  well  between  words  as  between 
arties,  and  will  reconcile  them  so  as  they  may  stand, 
,nd  abhorreth  a  vacuum^  as  well  as  nature  abhorreth 
it;  and  as  nature  to  avoid  a  vacuum  will  draw  sub- 
stances contrary  to  their  propriety,  so  will  the  law  draw 
Ivords.  Therefore  saith  Littleton,  if  I  make  a  feoff- 
ment reddendo  rent  to  a  stranger,  this  is  a  condition  to 
the  feoffor,  rather  than  it  sliall  be  void,  which  is  quite 
cross;  it  sounds  a  rent,  it  works  a  condition,  it  is  limited 
lo  a  third  person,  it  inureth  to  the  feoffor;  and  yet  the 
law  favoureth  not  conditions,  but  to  avoid  a  vacuum. 

So  in  the  case  of  45  E,  III.  a  man  gives  land  in45E.  s. 
frank-marriage,  the  remainder  in  fee.  The  fi-ank- 
marriage  is  first  put,  and  that  can  be  but  by  tenure 
of  the  donor;  yet  rather  than  the  remainder  should 
be  void,  though  it  be  last  placed,  the  fiank-marriage 
lieing  but  a  privilege  of  estate  shall  be  destroyed. 

So  33  H.  VI.  Tressham's  case:  the  King  granteth  a 
wardship,  before  it  fall ;  good,  because  it  cannot  inure 
by  covenant,  and  if  it  should  not  be  good  by  plea,  as 
the  book  terms  it,  it  were  void;  so  that,  no,  not  in  the 
King*s  case,  the  law  wiO  not  admit  words  to  be  void. 

So  then  the  intent  appears  most  plainly,  that  this 
act  of  Sir  John  should  be  actus  geminus,  a  kind  of 
twine  to  take  back,  and  to  give  back,  and  to  make  an 
exchange,  and  not  a  resumption;  and  therefore  upon 
a  conceit  of  repugnancy,  to  take  the  one  part,  w  hich 
is  the  privation  of  my  lady's  jointure,  and  not  the 
other,  which  is  the  restitution  or  compensation,  were 
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L&  thing  utterly  injurious  in  matter,  and  absurd  in 
tconstruction. 

The  fourth  reason  is  out  of  the  nature  of  tlie  convoy- 
tnce,  which  is  by  way  of  use,  and  therefore  ou^ht  to 
I'be  construed  more  favourably  according  to  the  intent, 
kond  not  literally  or  strictly:  for  although  it  be  sal«i  in 
[Frene  and  Dillons  case,  and  in  Fitz-\ViUiams*s  case, 
that  it  is  safe  so  to  construe  the  statute  of  27  H.  VIII, 
jBS  that  uses  may  be  made  subject  to  the  niles  «»f  the 
I  common  law,  which  the  professors  of  the  law  do  know» 
Land  not  leave  tjieuj  to  be  extravagant  and  irregular; 
lyet  if  the  late  authorities  he  well  marked,  and  the  rea- 
jfion  of  them,  you  shall  find  this  difference,  that  usea  in 
[point  of  operation  are  reduced  to  a  kind  of  conformity 
I  with  the  rules  (tf  the  common  law,  but  that  in  point 
L  ^f  exixisition  of  words,  they  retain  somewhat  of  their 
[ancient  nature,  and  are  expounded  more  liberally  ao 
li:ording  to  the  intent;  for  with  that  part  the  statute  of 
1^7  doth  not  meddle.  And  therefore  if  the  question 
[be,  whether  a  bargain  and  sale  upon  condition  be  good 
[to  reduce  the  state  back  without  an  entry?  or  whe* 
I  ther  if  a  man  make  a  feoffment  in  fee  to  the  use  of 
Llohn  a  Style  for  years,  the  remainder  to  the  right 
I  heirs  of  John  a  Downe,  tlds  remainder  be  good  or  no? 
[these  cases  will  follow  the  grounds  of  the  common  law 
lor  possessions,  in  point  of  operation;  but  so  will  it  not 
[|>e  in  point  of  exposition. 

For  if  I  have  the  manor  of  Dale  and  the  manor  of 
Sale  lying  both  in  Vale,  and  I  make  a  lease  for  life  of 
[them  both,  tlie  remainder  of  the  manor  of  Dale,  and 
all  other  my  lands  in  Vale  to  John  a  Style,  the  re- 
mainder of  the  manor  of  Sale  to  John  a  Downe,  this 
latter  remainder  is  void,  because  it  comes  too  late,  the 
general  words  having  carried  it  before  to  John  a  Style. 
But  put  it  by  way  of  use  a  man  makes  a  feoffment  in 
fee  of  both  manors,  and  limits  the  use  of  the  manor  of 
Dale,  and  all  other  the  lands  in  Vale,  to  the  use  of  him- 
self, and  his  wife  for  her  jointure,  and  of  the  manor  of 
ThefwetifSale  to  the  use  of  himself  alone.  Now  his  wife  shall 
iroSi!  ^i**^*e  no  jointure  in  the  manor  of  Sale,  and  so  was  it 
judged  in  the  case  of  the  manor  of  Odiam. 
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And  therefore  our  case  is  more  strong,  lacing  by 
way  of  use,  and  you  may  well  construe  the  latter  part 
to  control  and  qualify  the  first,  and  to  make  it  attend 
and  expect :  nay,  it  is  not  amiss  to  see  the  case  of 
Peryman  41  Eliz.  Coke  p.  5.  f.  84.  where  by  a  custom  *}  Eiiz. 
a  livery  may  expt^ct ;  for  the  case  was,  that  in  the  f  ^4^'  * 
manor  of  Portchester,  the  custom  was,  that  a  feoff- 
jnent  of  land  should  not  be  j^ood,  except  it  were  pre- 
sented within  a  year  in  the  court  of  the  manor,  and 
there  ruled  that  it  was  but  actus  i/icfioaf  us,  till  it  was 
presented ;  now  if  it  be  not  merely  against  reason  of 
law,  that  so  solemn  a  conveyance  as  livery,  which 
keeps  state,  I  tell  you,  and  will  not  wait,  should  ex- 
pect a  farther  perfection,  n  fortiori  may  a  conveyance 
in  use  or  declaration  of  use  receive  a  consummation  by 
deg^-ees,  and  several  acts.  And  thus  much  for  the 
main  point. 

Now  for  the  objection  of  the  word  immediate,  it  is 
but  light  and  a  kind  of  sophistry.  They  say  that  the 
words  are,  that  the  uses  sliall  rise  immediately  after 
the  declaration,  and  we  would  have  an  interposition 
of  an  act  between,  namely,  that  tlicre  should  be  a 
declaration  tirst,  then  a  new  assurance  within  the  six 
months ;  and  lastly,  the  uses  to  rise  :  whcrciuito  the 
answer  is  easy ;  for  we  have  shewed  before,  that  the 
declaration  and  the  new  assurance  are  iu  the  intent  of 
him  that  made  tiie  conveyance,  and  likewise  in  eye  of 
law,  but  as  one  compounded  act.  So  as  immediately 
after  the  declaration  must  be  understood  of  a  perfect 
and  effectual  declaration,  with  the  adjuncts  and  ac- 
couplements  expressed. 

So  we  see  in  49  E.  III.  f.  1 1.  if  a  man  be  attainted 49  e.  3.  f. 
of  felony,  that  holds  lands  of  a  common  person,  the"' 
Ring  sliall  Iiave  his  year,  day  and  waste  :  but  when? 
Not  before  an  office  found  :  and  yet  the  words  of  the 
statute  of  pnerogativa  regis  are,  re.v  habebit  catalla 
felonum,  et .«  ipsi  habeut  liberum  tcjiementum,  statim 
capiatur  in  jtianu^  domini,  et  rev  habebit  annum, 
diem  et  vast  urn :  and  here  the  word  statim  is  under- 
stood of  the  etlcctual  and  lawful  time,  that  is,  after 
office  found. 
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So  in  2  H.  IV.  f.  \1,  it  appears  that  by  tlie  statute 
of  Acton  Burnell,  if  the  debt  be  acknowled^^ed,  and 
the  day  past  that  the  gootls  of  the  debtors  shall  be  sold 
^tatim,  in  French  maintenant ;  yet  nevertheless  this 
statim  shall  not  be  understood,  before  the  process  of 
law  requisite  passed,  that  is,  the  day  comprised  in  the 
extent. 

So  it  is  said  27  H.  VIIL  f.  19.  by  Audley  the  chan. 
cellor,  that  the  present  tense  shall  be  taken  for  the  fu- 
ture ;  a  fortiori,  say  I,  the  immediate  future  tense 
may  be  taken  for  a  distant  future  tense  ;  as  if  I  be 
bound  that  my  son  being  of  the  age  of  twenty  one  years 
shall  marry  your  daughter,  and  that  he  be  now  of 
twelve  years ;  yet  this  shall  be  understood,  when  he 
shall  be  of  the  age  of  twenty  one  years.  And  so  in 
our  case  immediately  after  the  declaration  is  intend- 
ed when  all  things  shall  be  peiformcd,  that  are  coupled 
with  the  said  declaration. 

But  in  this  I  doubt  I  labour  too  much  ;  for  no  man  I 
will  be  of  opinion,  that  it  was  intended  that  the  lady 
Stanhope  should  be  six  whole  months  without  either 
the  old  jointure  or  the  new  ;  but  that  the  old  should 
expect  until  the  new  were  settled  without  any  interim* 
And  so  I  conclude  this  course  of  atonements,  as  Fitz- 
Williams's  case  calls  it,  whereby  I  have  proved,  that 
all  the  words,  by  a  true  marshalling  of  the  acts,  may 
stand  according  to  the  intent  of  the  parties. 

I  may  add  tanquam  e.v  abundant i^  that  if  both 
clauses  do  not  live  together,  they  must  both  die  toge- 
ther ;  for  the  law  loves  neither  fractions  of  estates,  nor 
fractions  of  constructions;  and  therefore  in  Jermin  and 
Askew*s  case,  37  Eliz.  a  man  did  devise  lands  in  tail 
with  proviso,  that  if  the  devisee  did  attempt  to  alien, 
his  estate  should  cease,  as  if  he  were  naturally  dead. 
Is  it  said  there,  that  the  words,  as  if  he  were  Jiaturall^ 
deady  shall  be  void,  and  the  words,  that  his  estate 
shall  cease,  good  ?  No,  but  the  whole  clause  shall  be 
void.  And  it  is  all  one  reason  of  a  so  that,  as  of  an 
as  if,  for  they  both  suspend  the  sentence. 

So  if  I  make  a  lease  for  life,  upon  condition  he  shall 
not  alien,  nor  take  the  profits,  shall  this  be  good  for 
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])art,  and  void  for  the  second  ?  No,  but  it 
shall  be  void  for  both. 

So  if  the  power  of  declaration  of  uses  had  l^een  thus 
penned,  that  Sir  Joiin  Stanhope  mi^ht  by  his  deed 
indented  declare  new  uses,  so  that  the  deed  were  in- 
rolled  before  the  mayor  of  St.  Albans,  who  hath  no 
power  to  take  inrollnients ;  or  so  that  the  deed  were 
made  in  such  sort,  as  might  not  be  made  void  by  par- 
liament ;  in  all  these  and  the  like  cases  the  impossibi- 
lity of  the  last  part  doth  strike  upwards,  and  infect, 
and  destroy  the  whole  clause.  And  therefore,  that 
all  the  words  may  stand,  is  the  first  and  tnie  course ; 
that  all  the  words  be  void,  is  the  second  and  probable ; 
but  that  the  revoking  part  should  be  good,  and  the 
assuring  part  void,  hath  neither  truth  nor  probability. 

Now  come  I  to  the  second  point,  how  this  value 
should  be  measured,  wherein  methinks  you  are  as  ill  a 
measurer  of  values,  as  you  are  an  expounder  of  words ; 
whicli  point  I  will  divide,  first  considering  what  the 
law  doth  generally  intend  by  the  word  value  ;  and 
secondly  to  see  what  special  words  may  be  in  these 
clauses,  either  to  draw  it  to  a  value  of  a  present  arren- 
tatiou,  or  to  undei-stand  it  of  a  just  and  true  value. 

The  word  value  is  a  word  well  known  to  the  law, 
and  therefore  cannot  be,  except  it  be  willingly,  mis- 
understood. By  the  common  law  there  is  upon  a 
warranty  a  recovery  in  value.  I  put  the  case  there- 
fore that  I  make  a  feoffment  in  fee  with  warranty  of 
the  manor  of  Dale,  being  worth  20/.  per  annum,  and 
then  in  lease  for  20.y.  The  lease  expires,  for  that  is 
our  case,  though  I  hold  it  not  needful,  the  question  is, 
whether  upon  an  eviction  there  sliall  not  be  recovered 
from  me  land  to  the  value  of  20/, 

So  if  a  man  give  land  in  frank-marriage  then  rented 
at  40/,  and  no  more  worth ;  there  descendeth  other 
lands,  lett  perhaps  for  a  year  or  two  for  20/.  but  worth 
80/.  shall  not  the  donee  be  at  liberty  to  put  this  land 
in  hotchpotch  ? 

So  if  two  parceners  be  in  tail,  and  they  make  parti- 
tion of  lands  equal  in  rent,  but  far  unequal  in  value, 
shall  this  bind  their  issues  ?  By  no  means ;  for  there  is 
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no  calendar  so  false  to  judge  of  values  as  the  rent*  be- 
ing' sometimes  improved,  sometimes  ancient,  some- 
times where  great  fines  have  been  taken,  sometimes 
wJiere  no  fines;  so  as  in  point  of  I'ecompense  you 
were  as  good  put  false  weights  into  the  hands  of  the 
law,  as  to  bring  in  this  interpretation  of  value  by  a 
present  arrentation.  But  this  is  not  worth  the  speak- 
ing  to  in  general ;  that  which  giveth  colour  is  the 
special  words  in  the  clause  of  revocation,  that  the  20/» 
value  should  be  according  to  the  rents  then  answered; 
and  therefore  that  there  should  be  a  correspondence  in 
the  computation  likewise  of  the  recompense.  But 
this  is  so  far  from  countenancing  that  exposition,  as, 
well  noted,  it  crosseth  it ;  for  oppositajujota  seposita 
magis  elucescunt :  first,  it  may  be  the  intent  of  Sir 
Thomas,  in  the  first  clause,  was  double,  partly  to  ex- 
clude any  land  in  demesne,  paitly  knowing  the  land 
was  double,  and  as  some  say  quadruple,  better  than 
the  rent,  he  would  have  the  more  scope  of  revocation 
under  his  20/.  value. 

But  what  is  this  to  the  clause  of  recompense  ?  first, 
are  there  any  words  secundum  cf^niputat'wnefn prcedic* 
tarn  ?  There  are  none.  Secondly,  doth  the  clause  rest 
upon  the  words  simiiis  natoris  ?  No,  btit  joineth  tan' 
turn  et  simiiis  valor  is :  confound  not  predicaments ; 
for  they  are  the  mere-stones  of  reason.  Here  is  both 
quantity  and  quality ;  nay  he  saith  farther,  within  the 
same  towns.  Why,  marry,  it  is  somewhat  to  have 
mens  possessions  lie  about  them,  and  not  dispersed. 
So  it  must  be  as  much,  as  good,  as  near;  so  plainly 
doth  the  intent  appear,  that  my  lady  should  not  be  a 
loser. 

[For  the  point  of  the  notice*  it  was  discharged  by 
the  court.] 
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'       JURISDICTION  OF  THE  MARCHES. 

Hi^  ^.ff'ect  of  the  first  argument  of  the  King's  Soli^ 
c'ttor-generaly  in  maintaimng  the  jurisdiction  of 
the  Council  of  the  Marches  over  the  four  Shires. 


!^HE  question  for  the  present  is  only  upon  the  sta- 
tute of  32  H.  V^III,  and  thout^h  it  be  a  great  question, 
a|||  it  is  contracted  into  small  room ;  for  it  is  but  a 
|Be  construction  of  a  monosyllable,  the  word  march. 
*  I  he  exposition  of  all  words  resteth  upon  three 
proofs,  the  propriety  of  the  word,  and  the  matter  pre- 
Itedent,  and  subsequent. 

■  Matter  precedent  concerning  the  intent  of  those 
that  speak  the  words,  and  matter  subsequent  touching 
Ihe  conceit  and  understanding  of  those  that  construe 
»nd  receive  them. 

First  therefore  as  to  vis  termini^  the  force  and  pro- 
priety of  the  word ;  this  word  marches  signifieth  no 
inore  but  limits,  or  confines,  or  borders,  in  Latin 
limites,  or  conjinia,  or  contermina  ;  and  thereof  was 
derived  at  the  first  marchioy  a  n^quiss,  which  was 
comes  limitaneus. 

\  Now  these  limits  cannot  be  Vmea  imaginaria,  but  it 
Inust  have  some  contents  and  dimension,  and  that  can 
be  no  other  but  the  counties  adjacent :  and  for  this 
construction  we  need  not  wander  out  of  our  own  state, 
for  we  see  the  counties  of  Northumberland,  Cumber- 
land, and  Westmoreland,  lately  the  borders  upon 
Scotland.  Now  the  middle  shires  were  commonly 
called  the  east,  west,  and  middle  marches. 
»  To  proceed  therefore  to  the  intention  of  those  that 
made  the  statute,  in  the  use  of  this  word ;    I  shall 

trove  that  the  parliament  took  it  in  this  sense  by  three 
jveral  arguments. 

VOL.  IV  f! 
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The  first  is,  that  otherwise  the  word  should  be  idle; 
and  it  is  a  rule,  'ccrba  sunt  accipienda,  ut  sortientwr 
effect lan :  for  this  word  marches,  as  is  confessed  on  the 
other  side,  must  be  either  for  the  counties  marcheSr 
which  is  our  sense,  or  the  lordships  marchers,  which  ii 
theirs ;  that  is,  such  lurdships,  as  by  reason  of  the  in- 
cursions and  infestation  of  the  Welsh,  in  ancient  tinae^ 
were  not  under  the  constant  jwssession  of  either  do- 
minion, but  like  the  bateable  ^ound  where  the  war 
played.  Now  if  this  latter  sense  be  destroyed,  then 
all  equivocation  ceaseth. 

That  it  is  destroyed,  appears  manifestly  by  the  sta- 
tute of  27  H.  VIIL  made  seven  years  before  the  sta- 
tute of  which  we  dispute  :  for  by  that  statute  all  the 
lordships  marchers  are  made  shire  ground,  being  either 
annexed  to  the  ancient  counties  of  Wales,  or  to  the 
ancient  counties  of  England,  or  erected  into  new 
counties,  and  made  parcel  of  the  doTuinion  of  Wales, 
and  so  no  more  marches  after  the  statute  of  37:  so  a* 
there  were  no  marches  in  that  sense  at  the  time  of  the 
making  of  the  statute  of  34. 

The  second  argument  is  from  the  compaiing  of  the 
place  of  the  statute,  whereupon  our  doubt  risetli, 
namely,  that  Uiere  shall  be  and  remain  a  lord  presi- 
dent and  council  in  the  dominion  of  Wales  and  the 
marches  of  the  same,  etc.  with  another  place  of  the 
same  statute,  where  the  word  marches  is  left  out ;  for 
the  rule  is,  oppositajuxta  se  posita  magis  clucescunt* 
There  is  a  clause  in  the  statute*  which  gives  power 
and  autliority  to  the  King  to  make  and  alter  laws 
for  the  weal  of  his  subjects  of  his  dominion  of  Wales; 
there  the  word  matches  is  omitted,  because  it  was 
not  thouglit  reasonable  to  invest  the  King  with  a 
power  to  alter  the  laws,  which  is  the  subjects  buth- 
right,  in  any  part  of  the  reahn  of  Evglaiid ;  aiui 
therefore  by  the  omission  of  the  word  iriarches  in 
that  place,  you  may  manifestly  collect  the  significa- 
tion of  the  word  in  the  other,  that  is  to  be  meant 
©f  the  four  counties  of  England. 

The  third  argument  which  we  will  use  is  this :  the 
council  of  the  marches  was  not  erected  by  the  act  of 
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parliament,  but  confirmed ;  for  there  was  a  president 
and  council  long  before  in  E.  IV.  his  time,  by  matter 
yet  appearing- ;  and  it  is  evident  upon  the  statute  it- 
self, that  in  the  very  ^^lause  which  we  now  handle,  it  re- 
ftrreth  twice  to  the  usage,  ^^  htretojorehath  heen  used* 

This  then  I  infer,  that  whatsoever  was  the  King's 
intention  in  the  first  erection  of  this  court,  was  like- 
wise the  intention  of  the  parliament  in  tlie  establish- 
ing thereof,  because  the  parliament  builded  upon  an 
old  foundation. 

The  King's  intention  appeareth  to  have  had  three 
branches,  whereof  every  of  them  doth  manifestly  com- 
prehend the  four  shires. 

The  fiirst  was  the  better  to  bndle  the  subject  of 
Wales,  which  at  that  time  was  not  reclaimed :  and 
therefore  it  was  necessary  for  the  president  and  council 
there  to  liave  jurisdiction  and  command  over  the  Eng- 
lish shires;  because  that  by  the  aid  of  them,  which 
were  undoubted  good  subjects,  they  might  the  better 
govern  and  suppress  those  that  were  doubtful  subjects. 

And  if  it  be  said,  that  it  is  true,  that  the  four  shires 
were  comprehended  in  the  commission  of  oyer  and 
terminer,  for  the  suppression  of  riots  and  misdemean^ 
ors,  but  not  for  the  jurisdiction  of  a  court  ol' equity;  to 
that  I  answer,  that  their  commission  of  oyer  and  ter* 
miner  was  but  gladius  in  vagina,  for  it  was  not  put 
in  practice  amongst  them ;  for  even  in  punishment  of 
riots  and  misdemeanors,  they  proceed  not  by  their 
commission  of  oyer  and  terminer  by  way  of  jury,  but 
as  a  council  by  way  of  examination.  And  again  it 
was  necessary  to  strengthen  that  court  for  their  l>etter 
countenance  wath  both  jurisdictions,  as  well  civil  as 
criminal,  for  gladius  gladiiimjuvat. 

The  second  branch  of  the  King's  intention  was  to 
make  a  better  equality  of  commerce,  and  intercourse 
in  contracts  and  dealings  between  the  subjects  of 
Wales  and  the  subjects  of  England ;  and  this  of  ne- 
cessity must  comprehend  the  four  shires:  for  otherwise, 
if  the  subject  of  England  had  been  wronged  by  the 
Welsh  on  the  sides  of  Wales,  he  might  take  his  remedy 
nearer  hand.     But  if  the  subject  of  Wales,  for  whose 
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weal  and  benefit  the  statute  was  chiefly  made,  had 
been  wronged  by  the  English  in  any  of  the  shires,  he 
mi^ht  have  snuj^ht  his  remedy  at  Westminster. 

The  third  branch  of  the  King*s  intent  was  to  make 
a  convenirnt  di;^nity  and  state  of  the  mansion  and  re- 
siance  of  his  eldest  son,  when  he  should  be  created 
Piince  of  Wales,  which  likewise  must  plainly  include 
the  four  shires :  for  otherwise  to  have  sent  primogeni- 
turn  Jiegis  to  a  g'overnment,  which  without  the  mix- 
ture of  the  four  shires,  as  things  then  were,  had  more 
pearl  than  honour  or  command ;  or  to  have  granted 
him  only  a  power  of  lieutenancy  in  those  shires,  where 
he  was  to  keep  his  state,  not  adorned  with  some  au- 
thority civil,  had  not  lieen  convenient. 

Sothat  here  I  conclude  the  second  part  of  that  I  am  to 
say  touching  the  intention  of  the  parliament  precedent 

Now  touching  the  construction  subsequent,  the  nile 
is  good,  optimus  legiim  interpres  consuetudo;  for  our 
labour  is  not  to  maintain  an  usage  against  a  statute, 
but  by  an  usage  to  expound  a  statute ;  for  no  man 
will  say,  but  the  word  marches  will  bear  the  sense  that 
we  give  it. 

This  usage  or  custom  is  fortified  by  four  notable  ci^ 
cumstances;  first,  that  it  is  ancient  and  not  late  or 
recent ;  secondly,  it  is  authorised  and  not  popular  or 
vulgar;  thirdly,  that  it  hath  been  admitted  and  quiet, 
and  not  litigious  or  interrupted ;  and  fourthly,  when  it 
was  brought  in  question,  wMch  was  but  once,  it  hath 
been  affirmed  J// r//cio  controverso. 

For  the  first,  there  is  record  of  a  president  and 
Council,  that  hath  exercised  and  practised  jurisditlior 
in  these  shires,  as  well  sixty  years  before  the  statute. 
namely,  since  18  E.  IV.  as  the  like  number  of  years 
since:  so  that  it  is  Janus  bifrorfs,  it  hath  a  face  back- 
ward from  the  statute,  as  well  as  forwards. 

For  the  second,  it  hath  received  these  allowances 
by  the  practice  of  that  court,  by  suits  originally  com- 
menced there,  by  remanding  from  the  courts  of  We^i- 
minster,  when  causes  within  those  shires  have  been 
commenced  here  above;  sometimes  in  chancery, 
sometimes  in  the  star-chamber,  by  the  admittana* 
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ef  divers  great  learned  men  and  great  judges,  that 
have  been  of  that  council  and  exercised  that  ju- 
risdiction ;  as  at  one  time  Bromley,  Morgan,  and 
Brook,  being  the  two  chief  justices,  and  chief  baron, 
and  divei's  othei-s;  by  the  King's  learned  council, 
which  always  were  called  to  the  penning  of  the  King's 
instructions;  and  lastly,  by  the  King's  instructions 
themselves,  which  though  they  be  not  always  extant, 
yet  it  is  manifest  that  since  17  li.  VIII.  when  Prin- 
cess iSTary  went  down,  that  the  four  shires  were  ever 
comprehended  in  the  instructions,  either  by  name,  or 
by  that  that  amounts  to  so  much.  So  as  it  appears 
that  this  usage  or  practice  hath  not  been  an  obscure 
custom  practised  by  the  multitude,  which  is  many 
times  erroneous,  but  authorised  by  the  judgment  and 
consent  of  the  state :  for  as  it  is  vera  vox  to  say,  inajr- 
imus  error  is  populus  magistcr ;  so  it  is  dura  vox  to  say, 
maximus  en  oris  princeps  magistcr. 

For  the  third,  it  was  never  brought  in  question  till 
16  Eliz.  in  the  case  of  one  Wynde. 

And  for  the  fourth,  the  controversy  being  moved  in 
that  case,  it  was  refeired  to  Gerrard  attoniey,  and 
Bromley  solicitor,  who  was  afterwards  chancellor  of 
England,  and  liad  his  whole  state  of  living  in  Shrop- 
shire and  Worcester,  and  by  them  reported  to  the  lords 
of  the  council  in  tlie  star-chamber,  and  upon  their 
report  decreed,  and  the  junsJiction  affirmed. 

Lastly,  I  will  conclude  with  two  manifest  badges 
and  tokens,  though  but  external  yet  violent  in  demon- 
stration, that  these  fom*  shires  were  understood  by  tlie 
word  marches ;  the  one  the  denomination  of  that 
council,  wliich  was  ever  in  common  appellation  termed 
and  stiled  the  council  of  the  marchcs^QY  in  the  7narches, 
rather  than  the  council  of  Wales,  or  in  Walee,  and 
denominatio  est  a  digniore.  If  it  had  been  intended 
of  lordships  mai'chers,  it  had  been  as  if  one  should 
have  called  my  lord  mayor,  my  lord  mayor  of  the 
suburbs.  But  it  was  plainly  intended  of  the  four 
English  shires,  w  hich  indeed  were  the  more  worthy. 

And  the  other  is  of  the  perpetu<al  resiance  and  man- 
sion of  the  council,  which  was  evermore  in  the  shires ; 
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and  to  imagine  that  a  court  should  not  hare  jurisdic- 
tion where  it  sitteth,  is  a  thing  utterly  improbable,  for 
they  should  be  tanquam  piscis  in  arido. 

So  as  upon  the  whole  matter,  1  conclude  that  the 
word  marches  in  that  place  by  the  natural  sense,  and 
true  intent  of  the  statute,  is  meant  the  four  shires. 


Tlie  effect  of  that  ^  that  ivas  spoken  by  serjeant  Hutton 
and  Serjeant  Harria,  in  answer  of  the  former 
argument,  and  for  the  excluding  (f  the  jurisdio 
tion  of  the  marches  in  the  Jour  shires. 

That,  which  they  both  did  deliver,  was  reduced 
to  three  heads : 

The  first  to  prove  the  use  of  the  word  marches  for 
lordships  marchers. 

The  secnnd  to  prove  the  continuance  of  that  use 
of  the  word,  after  the  statute  of  27,  that  made  the 
lordships  marchers  shire-gTouiids;  whereupon  it  wjm 
inferred,  that  though  the  marches  were  destroyed  in 
nature,  yet  they  remained  in  name. 

The  third  was  some  collections  they  made  upon  the 
statute  of  y4  ;  whereby  they  inferred,  that  that  statut* 
intended  that  word  in  that  signification. 

For  the  first,  they  did  alledge  divers  statutes  before 
27  Hen.  VIII.  and  divers  book-cases  of  law  in  print, 
and  divers  offices  and  records,  wherein  the  word 
marches  of  Wales  was  understood  of  the  lordsliips 
marchei-s. 

They  said  farther,  and  concluded,  that  whereas  we 
shew  our  sense  of  the  word  but  rare,  they  shew  theirs 
common  and  frequent :  and  whereas  we  shew  it  but 
in  a  vulgar  use  and  acceptation,  they  shew  theirs  in  < 
legal  use  in  statutes,  authorities  of  books,  and  ancient 
records. 

They  said  farther,  that  the  example  we  brought  of 
marches  upon  Scotland,  was  not  like,  but  rather  eon- 
traiy ;  for  they  were  never  called  marches  of  Scotland, 
but  the  Tnarches  of  England :  whereas  the  statute  of 
34  doth  not  speak  of  the  inarches  of  England,  but  of 
the  marches  of  Wales. 
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They  said  farther,  that  the  county  of  Worcester  did 
in  no  place  or  point  touch  upon  Wales,  and  therefore 
that  county  could  not  be  termed  marches. 

To  the  second  they  produced  three  proofs;  first,  some 
words  in  the  statute  of  3a  H.  VIII.  where  the  statute, 
providing  for  a  form  of  trial  for  treason  committed 
in  Wales,  and  the  marches  thereof,  doth  use  that  word, 
which  was  in  time  after  the  statute  of  27 ;  whereby 
they  prove  the  use  of  the  word  continued. 

The  second  proof  was  out  of  two  places  of  the  sta- 
tute, whereupon  we  dispute,  where  the  word  marches 
is  used  for  the  lordships  marchers. 

The  third  proof  was  the  stile  and  foiTn  of  the  com- 
mission of  oyer  and  terminer  even  to  this  day,  which 
run  to  give  power  and  authority  to  tlie  president  and 
council  there,  infra  principalitat,  U^aUicEi  and  infra 
the  four  counties  by  name,  with  this  clause  farther,  ct 
marchias  fVaUi(eeiidemcomitatibusadjac€nf:  whereby 
they  infer  two  things  strongly,  the  one  that  the  marches 
of  Wales  must  needs  be  a  distinct  thing  from  the  four 
counties ;  the  other  that  the  word  marches  was  used 
for  the  lordships  marchers  long  after  both  statutes. 

They  said  farther,  that  otherwise  the  proceeding, 
which  had  been  in  the  four  new  erected  counties  of 
Wales  by  the  commission  of  oi/er  and  terminer,  by 
force  whei'eof  many  had  been  proceeded  with  botli  for 
life,  and  otherways,  should  be  called  in  question,  as 
coram  nonjudicey  insomuch  as  they  neither  were  part 
of  the  principality  of  Wales,  nor  part  of  the  four 
shires ;  and  therefore  must  be  contained  by  the  word 
marches,  or  not  at  all. 

For  the  third  head,  they  did  insist  upon  the  statute 
of  34,  and  upon  tlie  preamble  of  the  same  statute. 

The  title  being  an  act  for  certain  ordinances  in  the 
Ring's  Majesty's  doniinion  and  principality  of  Wales ; 
and  the  preamljlc  being  for  the  tender  zeal  and  affec- 
tion that  the  King  bears  to  his  subjects  of  Wales ;  and 
again,  at  the  humble  suit  and  petition  of  his  subjects 
of  Wales :  whereliy  they  infer  tliat  tlie  statute  bad  no 
purpose  to  extend  or  intenneddle  with  any  part  of  the 
King's  dominions  or  subjects  but  only  within.  Wales. 
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And  for  usage  and  practice,  they  said,  it  was  no- 
tiling  against  an  act  of  parliament. 

And  for  the  instructions,  they  pressed  to  see  the 
instructions  immediately  after  the  statute  made. 

And  for  the  certificate  and  opinions  of  Gerrard  and 
Bromley,  they  said  they  doul:>ted  not,  but  that  if  it 
were  now  referred  to  the  attorney  and  solicitor,  they 
would  certify  as  they  did. 

And  la>tly,  they  relied,  as  upon  their  principal 
strength,  upon  the  precedent  of  that,  which  was  done 
of  the  exempting  of  Cheshire  from  the  late  jurisdiction 
of  the  said  council ;  for  they  said,  that  from  34  of 
R  VEIL  until  11  of  Queen  EUz.  the  court  of  the 
marches  did  usurp  jurisdiction  upon  that  county,  be- 
ing likewise  adjacent  to  Wales,  as  the  other  four  are; 
but  that  in  the  eleventh  year  of  Queen  Elizabeth  afore- 
said, the  same  l>eing  questioned  at  the  suit  of  one 
Radfbrde,  was  referred  to  the  lord  Dyer,  and  three 
other  judges,  m  ho,  by  their  certificate  at  large  remain- 
ing of  record  in  the  chanceiy,  did  pronounce  the  said 
shire  to  be  exempted,  and  that  in  the  conclusion  of 
their  certificate  they  gave  this  reason,  because  it  was 
no  part  of  the  principality  or  marches  of  Wales.  By 
which  reason,  they  say,  it  should  appear  their  opinion 
was,  that  the  word  marches  could  not  extend  to 
coitnties  adjacent.  This  was  the  substance  of  their 
defence. 


The  repli/  of  the  King's  Solicitor  to  the  arguments 
(f  the  ttvo  Serjeants. 

Having  divided  the  substance  of  their  arguments 
tit  Httpra,  he  did  pursue  tlie  same  division  in  his  reply, 
observing  nevertheless  both  a  great  redundancy  and  a 
great  defect  in  that  which  was  spoken.  For  touching 
the  use  of  the  word  marches^  great  labour  had  been 
taken,  which  was  not  denied :  but  touching  the  in- 
tent of  the  parliament,  and  the  reasons  to  demonstrate 
the  same,  which  were  the  lite  of  the  question,  little 
nothing  had  been  spoken. 

And  therefore  as  to  the  first  head,  that  the  wc 
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marches  bad  been  often  applied  to  tbe  lordships 
marchers,  he  said  it  was  the  sophism  which  is  called 
sciomachia,  fightinj^  with  their  shadows ;  and  that  the 
sound  of  so  many  statutes,  so  many  printed  book 
cases,  so  many  records,  were  nomina  magna,  but  Lhey 
did  not  press  the  question  ;  for  we  grant  that  the  word 
marches  had  significations,  sometimes  for  the  coun- 
ties, sometimes  for  the  lordships  marchers,  like  as 
Northampton  and  VV^arwick  are  sometimes  taken  for 
the  towns  of  Northampton  and  Warwick,  and  some- 
times for  the  counties  of  Northampton  and  Warwick. 
And  Dale  and  Sale  are  sometimes  taken  for  the  vil- 
lages or  hamlets  of  Dale  and  Sale,  and  sometimes 
taken  for  the  parishes  of  Dale  and  Sale :  and  there- 
fore that  the  most  part  of  that  they  had  said,  went 
not  to  the  point. 

To  that  answer,  which  was  given  to  the  example  of 
the  middle  shires  upon  Scotland,  it  was  said,  it  was  not 
ad  idem ;  for  we  used  it  to  prove  that  the  word  marches 
may  and  doth  refer  to  whole  counties ;  and  so  much 
it  doth  manifestly  prove ;  neither  can  they  deny  it. 
Bwt  then  they  pinch  upon  the  addition,  because  the 
Eng^lish  counties  adjacent  upon  Scotland  are  called 
the  marches  of  England,  and  the  English  counties 
adjai^ent  upon  Wales  are  called  the  marches  of  Wales ; 
which  is  but  a  difference  in  phrase :  for  sometimes 
limits  and  borders  have  their  names  of  the  inward 
country,  and  sometimes  of  the  outward  country ;  for 
the  distinction  of  ed'clasivk  and  inciusiv^  is  a  distinc- 
tion both  in  time  and  place;  as  we  see  that  that  which 
we  call  this  day  fortnight,  excludinisr  the  day,  the 
French  and  the  law-phrase  calls  this  day  fifteen  days, 
or  (juindena^  including  the  day.  And  if  they  had 
been  called  the^  marches  upon  Wales  or  the  marches 
against  Wales,  then  it  had  been  clear  and  plain  ;  and 
what  difference  between  the  hanks  of  the  sea  and  the 
banks  against  the  sea?  So  that  he  took  this  to  be 
but  a  toy  or  cavillatinn,  for  that  phrases  of  speech  are 
ad  placitiwh  et  recipiunt  casum. 

As  to  the  reason  of  the  map,  that  the  county  of 
Worcester  doth  no  way  touch  upon  Wales,  it  is  true; 
and  I  do  find  when    the   lordships   marchers  weie 
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annexed,  some  were  laid  to  every  other  oi  the  three 
shires,  but  none  to  Worcester.  And  no  doubt  but 
this  emboldened  Wynde  to  make  the  claim  to  Worces- 
ter, M^hich  he  durst  not  iiave  thought  on  for  any  of 
the  other  three.  But  it  falls  out  well  that  that,  which 
is  the  weakest  in  probability,  is  stron^st  in  proof;  for 
there  is  a  ca:^  ruled  in  that  more  than  in  the  rest 
But  the  true  reason  is,  that  usage  must  over- 
rule propriety  of  siieech;  and  therefore  if  all  com- 
missions, and  instructions,  and  practices,  have  coupled 
these  four  shires,  it  is  not  the  map  that  will  sever 
them. 

To  the  second  head  he  gave  this  answer.  First  \tt 
observed  in  general  that  they  had  not  shewed  one 
statute,  or  one  book-case,  or  one  record,  the  com- 
missions of  oyer  and  terminer  only  excepted,  wherein 
the  word  marches  was  used  for  lordships  marchers 
since  the  statute  of  34.  So  that  it  is  evident,  that 
as  they  granted  the  nature  of  tbose  marches  was 
destroyed  and  extinct  by  27 ;  so  the  name  was  dis- 
continued  soon  after,  and  did  but  remain  a  very  small 
while,  like  the  sound  of  a  bell,  after  it  hath  been  rung; 
and  as  indeed  it  is  usual  when  names  are  altered,  that 
the  old  name,  which  is  expired,  will  continue  for  a 
small  time. 

Secondly,  he  said,  that  whereas  they  had  made  the 
comparison,  that  our  acceptation  of  the  word  was 
popular,  and  theirs  was  legaJ,  because  it  was  extant 
in  book-cases,  and  statutes,  and  records,  they  must 
needs  confess  that  they  are  beaten  fi-oni  that  hold: 
for  the  name  ceased  to  be  legal  cleaily  by  the  law  of 
27,  which  made  the  alteration  in  the  thing  itself, 
whereof  the  name  is  but  a  shadow ;  and  if  the  name 
did  remain  afterwards,  then  it  was  neither  legal,  nor 
so  much  as  vulgar,  but  it  was  only  by  abuse,  and  by 
•   «  trope  or  catackrcsis. 

Thirdly,  he  shewed  the  impossibility  how  that  sig- 
nification should  continue,  and  be  intended  by  the 
•;tatute  of  34.  For  if  it  did,  it  must  be  in  one  of  these 
two  senses,  either  that  it  was  meant  of  the  lordships 
marchers  made  part  of  Wales,  or  of  the  lordships 
marchers  annexed  to  the  four  shires  of  England. 


The  Jurisdiction  of  the  Marches. 

For  the  first  of  these,  it  is  plainly  impugned  by  the 
statute  itself :  for  the  first  clause  of  the  statute  doth 
set  forth  that  the  principality  and  dominion  of  Wales 
shall  consist  of  twelve  shires  :  wherein  the  four  new- 
erected  counties,  which  were  formerly  lordships 
marchers,  and  whatsoever  else  was  lordships  marchers 
annexed  to  the  ancient  counties  of  Wales,  is  coryipre- 
hended ;  so  that  of  necessity  all  that  territory  or  border 
must  be  Wales  :  then  folioweth  the  clause  immediate* 
ly,  whereupon  we  now  differ,  namely,  that  there  shall 
be  and  remain  a  president  and  council  in  the  princi- 
pality of  Wales*  and  the  marches  of  the  same ;  so  that 
the  parliament  coidd  not  forget  so  soon  what  they  had 
said  in  the  clause  next  before :  and  therefore  by  the 
marches  they  meant  somewhat  else  besides  that  which 
was  Wales.  Then  if  they  fly  to  the  second  significa* 
tion,  and  say  that  it  was  meant  by  the  lordships 
marchers  annexed  to  the  four  English  shires  ;  that  de» 
vice  is  merely  nuper  nata  oraiio,  a  mere  fiction  and 
invention  of  wit,  crossed  by  the  whole  stream  and  cur- 
rent of  practice  ;  for  if  that  were  so,  the  jurisdiction 
of  the  council  should  be  over  part  of  those  shires,  and 
in  part  not ;  and  then  in  the  suits  commenced  against 
any  of  the  inhabitants  of  the  four  shires,  it  ought  to 
!  hare  been  laid  or  shewed  that  they  dwelt  within  the 
ancient  lordships  marchers,  whereof  there  is  no  sha- 
dow that  can  be  shewed. 

Then  he  proceeded  to  the  three  particulars.  And 
for  the  statute  of  32,  for  trial  of  treason,  he  said  it  was 
necessary  that  the  woid  marches  should  be  added  to 
Wales,  for  which  he  gave  this  reason,  that  the  statute 
did  not  only  extend  to  the  trial  of  treasons,  which 
should  be  committed  after  tlie  statute,  but  did  also 
look  back  to  treasons  committed  before :  and  therefore 
this  statute  l^eing  made  but  five  years  after  the  statute 
of  27,  that  extinguished  the  lordships  marchers,  and 
looking  back,  as  was  said,  was  fit  to  be  penned  with 
words  that  might  include  the  preterperfect  tense,  as 
well  as  the  present  tense  ;  for  if  it  had  rested  only 
upon  the  word  fVales.  then  a  treason  committed  be- 
fore the  loi-dships  marchers  were  made  part  of  Wales, 
might  have  escaped  the  law. 
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To  this  also  another  aiiswer  was  given,  which  was, 
that  the  word  marches  as  used  in  that  statute,  could 
not  be  referred  to  the  four  shires,  because  of  the 
words  foUowiDg-,  wherewith  it  is  coupled,  namely,  in 
Wales,  and  the  marches  of  the  same,  where  the  King's 
writ  runs  not. 

To  t}ie  two  places  of  the  statute  of  34  itself,  where- 
in the  word  marches  is  used  for  lordships  marchers; 
if  they  be  diligently  marked,  it  is  merely  sophistry  to 
alledge  them ;  for  both  of  them  do  speak  by  way  of 
recital  uf  the  time  past  before  the  statute  of  ii7,  as 
the  words  themselves  being  read  over  will  shew  with- 
out any  other  inforcement ;  so  that  this  is  still  to  use 
the  almanack  of  the  old  year  with  the  new. 

To  the  commissions  of  oj^er  and  terminer,  which 
seemeth  to  be  the  best  evidence  they  shew  tor  the  can- 
timtance  of  the  name  in  that  tropical  or  abused  sense, 
it  might  move  somewhat,  if  this  form  of  penning  those 
Commissions  had  been  begun  since  the  statute  of  27* 
But  we  shew  forth  the  commission  in  17  H.  VIII. 
when  the  Princess  Mary  went  down,  running  in  the 
Same  manner  verbatim,  and  in  that  time  it  was  pro- 
per, and  could  not  otherwise  be.  So  that  it  appeareth 
that  it  was  but  merely  a.  fac  simile^  and  that  notwith- 
standing tlie  case  was  altered,  yet  the  clerk  of  the 
crown  pursued  the  former  precedent;  hurt  it  did  none, 
for  the  word  marches  is  there  superfluous. 

And  whereas  it  was  said,  that  the  words  in  those 
commissions  were  effectual,  because  else  the  proceed- 
hig  in  the  four  new-erected  shires  of  Wales  should  be 
coram  twnjudice,  that  objection  carriethno  colour  at 
all ;  for  it  is  plain,  they  have  fiutliority  by  the  word 
principality^  of  Wales ^  without  adding  the  word 
marches  ;  and  that  is  proved  by  a  number  of  places  in 
the  statute  of  34,  where  if  the  word  IVales  should  not 
comprehend  those  shires,  they  should  be  excluded  in 
effect  of  the  whole  lienefit  of  that  statute ;  for  the 
word  marches  is  never  added  in  any  of  these  places. 

To  the  third  head  touching  the  true  intent  of  the 
statute,  he  first  noted  how  naked  their  proof  was  in 
that  kind,  which  was  the  life  of  the  question,  for  all 
the  rest  was  but  in  litera  et  in  cortice. 


The  Jurisdiction  of  the  Marches, 

He  observed  also  that  all  the  strength  of  our  proof, 
that  concerned  that  point,  they  had  passed  ovei'  in 
silence,  as  belike  not  able  to  answer :  for  they  had 
said  nothing  to  the  first  intentions  of  the  erections  of 
the  court,  whereupon  the  parliament  built ;  nothing 
to  the  diversity  of  penning-,  which  was  observed  in  the 
Statute  of  34,  leaving  out  the  word  marches^  and  rest- 
«ii)g  upon  the  word  IF  ales  alone;  nothing  to  the  resiance, 
nothing  to  the  denomination,  nothing  to  the  continual 
practice  bett)re  the  statute  and  after,  nothing  to  the 
King's  instructions,  etc. 

As  for  that,  that  they  gather  out  of  the  title  and  pre- 
amble, that  the  statute  was  made  for  Wales,  and  for 
the  weal  and  government  of  Wales,  and  at  the  peti- 
tion of  the  subjects  of  Wales,  it  was  little  to  the  pur- 
Ipose;  for  no  man  will  affirm  on  our  part  the  four 
i  English  shires  were  brought  under  the  jurisdiction  of 
L  that  council,  either  first  by  the  King,  or  after  by  the 
I  parliament,  for  their  own  sakes,  l^eing  in  parts  no 
farther  remote  ;  but  it  was  for  congruity's  sake,  and  for 
the  good  of  Wales,  that  that  commixture  was  requi- 
site :    and  turpis  est  pars,  qu(B  non  congruit  cum 
toto.     And  therefore  there  was  no  reason,  that  the 
statute  should  be  made  at  their  petition,  considering 
they  were  not  primi  in  intentionCy  but  came  ea:  con- 
sequent i. 

And  whereas  they  say  that  usage  is  notliing  against 
an  act  of  parliament,  it  seems  they  do  voluntaiily  mis- 
take, when  they  cannot  answer  ;  for  we  do  not  bring 
usage  to  cross  an  act  of  parliament,  where  it  is  clear, 
but  to  expound  an  act  of  parliament,  where  it  is  doubt- 
ful, and  evermore  cvfifemporarfea  inter pretat to,  whe- 
ther it  be  of  statute  or  Scripture,  or  author  whatsoever, 
is  of  great  est  credit:  for  to  come  now^  above  sixty  years 
aft^r,  by  subtilty  of  wit  to  expound  a  statute  other- 
wise than  the  ages  immediately  succeeding  did  con- 
ceive it,  is  e.rpositio  coiiteniiosa^  and  not  natit^ 
Talis,  And  whereas  they  extenuate  the  opinion  of 
the  attorney  and  solicitor,  it  is  not  so  easy  to  do  r  for 
first  they  were  famous  men,  and  one  of  them  had  his 
patrimony  in  the  shires;   secondly,    it  was  of  such 
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weight,  as  a  decree  of  the  council  was  grounded  upon 
it ;  and  thirdly,  it  was  not  unlike,  but  that  they  had 
conferred  with  the  judges,  as  the  attorney  and  solicitor 
do  often  use  in  like  cases. 

Lastly,  for  the  exemption  of  Cheshire  he  gave  tliis 
answer.  First,  that  the  certificate  in  the  whole  body 
of  it,  till  within  three  or  four  of  the  last  lines,  doth 
rely  wholly  upon  that  reasoTi,  because  it  was  a  county 
Palatine :  and  to  speak  truth,  it  stood  not  with  any 
great  sense  or  proportion,  that  that  place  which  was 
privileged  and  exempted  from  the  jurisdiction  of  the 
courts  of  Westminster,  should  be  meant  by  the  parlia- 
ment to  be  su])jected  to  the  jurisdiction  of  that  council. 

Secondly,  he  said  that  those  reasons,  which  we  do 
ranch  insist  upon  for  the  four  shires,  hold  not  for 
Cheshire,  for  we  say  it  is  fit  the  subject  of  Wales  be 
not  forced  to  sue  at  Westminster,  but  have  his  justice 
near  hand ;  so  may  he  have  in  Chesliire,  because 
there  is  both  a  justice  for  common  law  and  a  chancer)' : 
we  say  it  is  convenient  for  the  Prince,  if  it  please  the 
King  to  send  him  down,  to  have  some  jurisdiction  civil 
as  well  as  for  the  peace ;  so  may  he  have  in  Cheshire, 
as  earl  of  Chester.  And  therefore  tiiose  grave  men  had 
great  reoson  to  conceive  that  the  parliament  did  not 
intend  to  include  Cheshire, 

And  whereas  they  pinch  upon  the  last  words  in  the 
certificate,  namely,  that  Cheshire  was  no  part  of  the 
dominion,  nor  of  the  marches,  they  must  supply  it 
with  this  sense,  not  within  the  meaning  of  the  statute; 
for  otherwise  the  judges  could  not  have  discerned  of  it; 
for  they  were  not  to  try  the  fact,  but  to  expound  the 
statute ;  and  that  they  did  upon  those  reasons,  which 
were  special  to  Cheshire,  and  have  no  affinity  with  the 
four  shires. 

And  therefore,  if  it  be  well  weighed,  that  certificate 
makes  against  them  ;  for  as  exceptiojinuat  legem  in 
cusibus  non  e.rccptis,  so  the  excepting  of  that  shire  by 
itself  doth  fortify,  that  the  rest  of  the  shires  were  in- 
cluded in  the  very  point  of  difference. 

After  this  he  shewed  a  statute  in  18  Eliz,  by  which 
provision  is  made  for  the  repair  of  a  bridge  called 
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Chepstow- bridge  between  Monmouth  and  Glocester, 
Und  the  charge  lay  in  part  upon  Glocestershiie ;  in 
which  statute  there  is  a  clause,  that  if  the  justices  of 
peace  do  not  their  duty  in  levying  of  the  money,  they 
shall  forfeit  five  pounds  to  be  recovered  by  information 
before  tlie  council  of  the  marches ;  whereby  he  inferred 
that  the  parliament  would  never  have  assigned  the  suit 
to  that  court,  but  that  it  conceived  Glocestershire  to 
be  within  the  jurisdiction  thereof.  And  tJicrefure  he 
concluded  that  here  is  in  the  nature  of  a  judgment  by 
parliament,  that  the  shkes  are  within  the  jurisdiction. 
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The  third  and  last  argtrment  of  the  King's  Solicitor  in 
the  case  oj  the  marches  in  reply  to  serjeant  Harris* 

This  case  groweth  now  to  some  ripeness,  and  I 
am  glad  we  have  put  the  other  side  into  the  right  way ; 
for  in  former  arguments  they  laboured  little  upon  the 
intent  of  the  statute  of  34  tL  VIII.  and  busied  them- 
selves in  effect  altogether  about  the  force  and  use  of 
the  word  marches:  but  now  finding  that  lit  era  mortua 
nonprodest,  they  offer  at  the  true  state  of  the  question, 
"Which  is  the  intent :  I  am  determined  therefore  to  re- 
ply to  them  in  their  own  order,  ut  manifestum  sit,  as 
ie  saith,  me  niliil  aiit  subterfuge  re  voluisse  7'eticendo, 
iUut  obscurare  dlcendo. 

All  which  hath  been  spoken  on  their  part  consisteth 
"  upon  three  proofs. 

The  first  was  by  certain  inferences  to  prove  the  in» 
tent  of  the  statute. 

The  second  was  to  prove  the  use  of  the  word 
marches  in  their  sense  long  after  lx»th  statutes ;  both 
that  of  27*  which  extinguished  the  lordships  marchers, 
and  that  of  34,  whereupon  our  cpiestion  aiiseth. 

The  thii'd  was  to  prove  an  interruj)tion  of  that  prac- 
tice and  use  of  jurisdiction,  upon  which  we  mainly 
insist,  as  the  best  exposition  of  the  statute. 

For  the  fii'st  of  these,  concerning  the  intention,  they 
brought  five  reasons. 

The  first  was  that  this  statute  of  34,  was  grounded 
upon  a  platform,  or  preparative  of  certain  ordinances 
made  by  the  King  two  years  before,    namely,  32; 
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in  which  ordinances  there  is  the  very  clause,  where- 
I  upon  we  dispute,  namely,  That  there  should  be  and 

( remain  in  the  dominion  and  principality  of  Wales  a 
president  and  a  council :  in  wliich  clause  nevertheless 
the  word  rfiarches  is  left  out,  whereby  they  collect 
that  it  came  into  the  statute  of  31,  hut  as  a  slip,  with* 
out  any  farther  reach  or  nieaiiin^. 

The  second  was,  that  the  mischief  before  the  statute, 

I  fvhich  the  statute  means  to  remedy,  was,  that  Wale* 
was  not  governed  according  to  similitude  or  conformltT 
with  the  laws  of  England.    And  therefore,  that  it  ww 

1  a  cross  and  perverse  construction,  when  the  statute 
laboured  to  draw  Wales  to  the  laws  of  England,  to 
construe  it,  that  it  should  abridge  the  ancient  subjects 

,  of  England  of  their  own  laws. 

The  third  was,  that  in  a  case  of  so  great  importance 

rlt  is  not  like  that  if  the  statute  had  meant  to  include 
the  four  shires,  it  would  have  carried  it  in  a  dark  ge- 
neral word,  as  it  were  tioctanter^  but  would  have 
named  the  shires  to  be  comprehended. 

The  fourth  was»  the  more  to  fortify  the  third  reason^ 
they  observed  that  the  four  shires  are  remcmbewd 
and  named  in  several  places  of  tlie  statute,  three  in 
number;  and  therefore  it  is  not  like  that  they  would 
have  been  forgotten  in  the  principal  place,  il  ihey  had 
been  meant. 

The  fifth  and  last  was,  that  thei*e  is  no  clause  of  at- 
tendance, that  thesheriffs  of  the  four  shiresshould  attend 
the  lord  president  and  the  council;  wherein  there  was 
urg-ed  the  exampleof  the  acts  of  parliament,  whicherect- 
ed  courts;  as  the  court  of  augmentations,  the  court  of 
wards,  the  court  of  survey ;  in  all  which  there  are  clauses 
of  attendance;  whereupon  they  inferred  that  evennnrf. 
where  a  statute  givesa  court  juiisdiction, it  strengthen- 
ethitwith  a  clause  of  attendance;  and  therefoR' no 
such  clause  being  in  this  statute,  it  is  like  there  was  no 

jurisdiction  meant.  Nay,  farther  they  noted,  that  in 
this  very  statute  for  the  justices  of  Wales,  there  is  a 
clause  of  attendance  from  the  sheriffs  of  Wales. 

In  answer  to  their  first  reason,  they  do  very  well, 
in  my  opinion,  to  consiiler  Mr.  Attorney's  busincsi 
and  mine,  and  therefore  to  find  out  for  us  evidence 
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and  proofs,  which  we  have  no  time  to  search ;  for 
Certainly  nothing  can  make  more  for  us  than  these 
ordinances,  wliich  they  produce ;  for  the  diversity  of 
penning  of  that  clause  in  the  ordinances,  where  the 
[Word  7?iarches  is  omitted,  and   that  clause  in  the 
btatute  where  the  word  marches  is  added,  is  a  clear 
and  perfect  direction  w  hat  was  meant  by  that  word. 
pThe  ordinances  were  made  by  force  and  in  pursuance 
lof  authority  given  to  the  King  by  the  statute  of  27; 
(to  what  did  the  statute  extend?     Only  to  Wales. 
^And  therefore  the  word  maj'ches  in  the  ordinances  is 
'left  out ;  but  the  statute  of  St  respected  not  only 
IWales,  but  the  commixed  government,  and  therefore 
the  word  marches  was  put  in.     They  might  have 
remembei-ed  that  we  built  an   argument  upon   the 
difference  of  penning  of  that  statute  of  34  itself  in 
the  several  clauses  of  the  same ;  for  that  in  all  other 
clauses,  which  concern  only  Wales,  the  woixi  marches 
is  ever  omitted ;  and  in  that  clause  alone  that  con- 
cerneth  the  jurisdiction  of  the  president  and  council, 
it  is  inserted.     And  this  our  argument  is  notably 
fortified  by  that  they  now  shew  of  the  ordinances, 
Where  in  tlie  very  self-same  clause  touching  the  pre- 
sident and  council,  because  the  King  had  no  autho- 
rity to  meddle  but  with  Wales,  the  word  marches  is 
omitted.     So  that  it  is  most  plain   that  tliis  ^vord 
comes  not  in  by  chance  or  slip,  but  with  judgment 
and  purpose,  as  an  effectual  woi-d;  for,  as  it  was 
formerly  said,   opposita  juMa  se  posita  magis  du- 
cescuTit;  and  therefore  I   may  likewise  urge  another 
place  in  the  statute  which  is  left  out  in  the  ordinance; 
for  1  find  there  is  a  clause  that  the  town  of  Ecwdley, 
Which  is  confessed  to  be  no  lordships  marcher,  but  to 
lie  within  the  county  of  Worcestei*;  yet  because  it 
was  an  exempted  jurisdiction,  is  by  the  statute  an- 
nexed unto  the  body  of  the  said  county.     First,  this 
shews  that  the  statute  of  34  is  not  confined  to  Wale?, 
and  the  lordships  marchers,  but  that  it  intermeddles 
with  Worcestershire.     Next,  do  you  find  any  such 
clause  in  the  ordinance  of  32  ?     No.     Why  ?     Be- 

Ehey  were  appropriated  to  Wales      So  that  in 
.  IV.  T 
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my  opinion  nothing  coukl  inforce  our  exposition  Liei- 
ter  than  the  collating  of  the  ordinance  of  32  with  tk 
statute  of  34. 

In  answer  to  the  second  reason,  the  course,  that  I 
see  often  taken  in  this  cause,  makes  me  think  of  tk 
phrase  of  the  Psalm,  starting  aside  like  a  broken 
bow :  so  when  they  find  their  reasons  broken,  thej 
start  aside  to  things  not  in  question.  For  now  they 
speak,  as  if  we  went  about  to  make  the  four  shira 
Wales,  or  to  take  from  them  the  benefit  of  the  laws 
of  England,  or  their  being  accounted  amongst  the 
ancient  counties  of  England :  doth  any  man  say  that 
those  shires  are  mA  within  the  circuits  of  England, 
but  subject  to  the  justices  of  Wales  ?  or  that  ihsf 
should  send  but  one  knight  to  the  parliament,  as  tIJA 
shires  of  W^des  do  ?  or  that  they  may  not  sue  at 
Westminster,  in  chancery,  or  at  common  law,  or  the 
like  ?  No  man  affirms  any  such  things ;  we  take 
nothing  from  them,  only  we  give  them  a  court  of 
summary  justict.*  in  certahi  causes  at  their  own  doors- 

And  thiwS  is  7iova  doctrina  to  make  such  an  opposi- 
tion between  law  and  equity,  and  between  formal  jus* 
lice  and  summary  justice.  For  there  is  no  law  under 
heaven  which  is  not  supi»lied  with  equity ;  for  suiih 
mum  jus,  siimma  injuria^  or,  as  some  have  it,  summa 
/e.r,  summa  crux.  And  therefore  all  nations  have 
equity ;  but  some  have  law  and  equity  mixed  in  the  i 
same  court,  which  is  the  worse;  and  some  have  il 
distinguished  in  several  courts,  which  is  the  better. 
Look  into  any  cpunties  Palatine,  which  are  small 
models  of  the  great  government  of  kingdoms,  and  ynu 
shall  never  find  any  but  had  a  chancery. 

Lastly,  it  is  strange  that  all  other  places  do  ref|uire 
courts  of  summary  justice,  and  esteem  them  to  he  pri- 
vileges and  graces ;  and  in  this  cause  only  they  are 
j  thought  to  he  servitudes  and  loss  of  birth -riglU.  The 
^universities  have  a  court  of  summary  justice,  and  yft 
never  heard  that  scholars  complain  their  birth-riglU 
was  taken  from  them.  The  stannaries  have  them,  and 
you  have  lately  affirmed  the*jurisdiction :  and  yet  you 
^"ve  taken  away  no  man's  birth>nght.    The  court  at 


orfc,  whosoever  looks  into  it,  was  erected 
tion  of  the  people,  and  yet  the  people  did  not  mean 
cast  away  their  birtli-right.  The  coui-t  of  wards 
mixed  with  discretion  and  equity ;  and  yet  I  never 
fard  that  infants  and  innocents  were  deprived  of  their 
^h-right,  London,  which  is  the  seat  of  the  kingdom, 
ith  a  court  of  equity,  and  holdeth  it  for  a  grace  and 
vour;  how  then  cometh  this  case  to  be  singulai'? 
nd  therefore  these  be  new  phrases  and  conceits  pro- 
leding  of  en-or  or  worse ;  and  it  makes  me  think  that 
few  do  make  their  own  desires  the  desires  of  the 
►untry,  and  that  this  court  is  desired  by  the  greater 
mber,  though  not  by  the  greater  stomachs. 
In  answer  to  the  thu'd  reason,  if  men  be  conversant 
the  statutes  of  this  kingdom,  it  will  appear  to  be 
I  new  thing  to  caiTy  great  matters  in  general  words 
Ithout  other  particular  expressing.  Consider  but  of 
le  statute  of  26  H.  VIII.  which  hatli  carried  estates 
uls  under  the  general  words  of  estates  of  inheritance. 
Jonsider  of  the  statute  of  16  R.  II.  of  pratnunire, 
id  see  what  great  matters  are  thought  to  be  carried 
nder  the  word  alibi.  And  therefore  it  is  an  ignorant 
jsertion  to  say  that  the  statute  would  have  named  the 
lires,  if  it  had  meant  tliem. 

Secondly,  the  statute  had  more  reason  to  pass  it 
Jtv  in  general  words,  because  it  did  not  ordain  a  new 
latter,  but  referreth  to  usage :  and  though  the  statute 
peaks  generally,  yet  usage  speaks  plainly  and  parti- 
julai'ly,  which  is  the  strongest  kind  of  utterance  or 
ixpressing.  Quid  verba  audiam,  cum  facia  videam. 
And  thirdly,  this  argument  of  theirs  may  be  strongly 
etorted  against  them,  for  as  they  infer  that  the  shires 
vere  not  meant,  because  they  were  not  included  by 
feame ;  so  we  infer  that  they  are  meant,  because  they 
are  not  excepted  by  name,  as  is  usual  by  way  of  pro- 
^so  in  like  cases :  and  our  inference  hath  far  greater 
''eason  than  theirs,  because  at  the  time  of  the  making 
^f  the  statute  they  were  known  to  be  under  the  juris- 
<Jiction :  and  therefore  that  ought  to  be  most  plainly 
expressed,  which  should  work  a  change,  and  not  that 
Viiich  shoidd  continue  things  as  they  were. 

T   S 


276  ^^^^^P    ^^^  Juritdlciion  of  the  Marches. 

'  In  answer  to  their  fourth  reason,  it  makes  likeT^isc 
plainly  against  thcni ;  for  there  be  three  places  where 
the  shires  be  named,  the  one  for  the  extinguishing  of 
the  custom  of  Gavelkind ;  the  second  for  the  abo- 
lishing of  Certain  forms  of  assurance  which  were  too 
light  to  carry  inheritance  and  freehold  ;  the  third  for 
the  restraining  of  certain  franchises  to  that  state  they 
were  in  by  a  former  statute.  In  these  three  places 
the  words  of  the  statute  are.  The  lordships  niarchei-s 
annexed  unto  the  counties  of  Hereford,  Salop,  etc. 

Now  mark,  if  the  statute  conceived  the  wonf 
marches  to  signify  lordships  marchers,  what  needeth 
this  long  circumlocution  ?  It  had  been  easier  to  have 
said,  witliin  the  marches.  But  because  it  was  con- 
ceived that  the  word  marches  would  have  compre- 
hended the  whole  counties,  and  the  statute  meant  but 
of  the  lordships  marchers  annexed;  therefore  they  wea' 
inforced  to  use  that  peiiphtasis  or  length  of  speech. 

in  answer  to  tlie  fifth  reason,  I  give  two  several 
ariswers ;  the  one,  that  tlie  clause  of  attendance  is  sup- 
plied by  the  word  incidents;  for  the  clause  of  esU- 
blishment  of  the  court  hath  that  word,  with  all  inci- 
dents to  the  same  as  heretofore  hath  been  med:  for 
execution  is  ever  incident  to  justice  or  jurisdiction. 
The  other  because  it  is  a  couit,  that  standeth  not  by 
the  act  of  parliament  alone,  but  by  the  King*s  instruc- 
tions, whereto  the  act  refers.  Now  no  man  wiU  doubt 
but  the  King  may  supply  the  clause  of  attendance; 
for  if  the  King  grant  forth  a  commission  of  oyer  and 
terminer,  he  may  coijimand  what  .sheriflf  he  will  lu 
attend  it ;  and  therefore  there  is  a  plain  diversity  be- 
tween this  case  and  tlie  cases  they  vouch  of  the  court 
of  wards,  survey,  and  augmentations :  for  they  were 
courts  erected  de  novo  by  parliament,  and  had  no 
manner  of  reference  either  to  Usage  or  instruct!* 
and  therefore  it  was  necessary  that  the  whole  frann 
those  courts,  and  their  authority  both  for  judicatiMt 
and  execution,  should  be  described  and  expressed  by 
parliament.  So  was  it  of  the  authority  of  the  justice? 
of  Wales  in  the  statute  of  34  mentioned,  because 
there  ai-e  many  ordinances  de  novo  concerning  them; 
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so  that  it  was  a  new  erection,  and  not  a  confirmation 
of  them. 

Thus  have  I,  in  confutation  of  their  reasons,  greatly, 
as  I  conceive,  confirmed  our  own,  as  it  were  with 
new  matter;  for  most  of  that  they  hav^said  made 
for  us.  But  as  I  am  willing  to  clear  your  judgments, 
in  taking  away  the  objections ;  so  I  must  farther  pray 
in  aid  of  your  memory  for  those  things  whicli  we 
have  said,  whereunto  they  have  offered  no  manner 
of  answer ;  for  unto  all  our  proofs  which  we  made 
touching  the  intent  of  the  statute,  which  they  grant 
to  be  the  spirit  and  life  of  this  question,  they  said 
notliing :  as  not  a  word  to  this ;  That  otherwise  the 
word  marches  in  the  statute  should  be  idle  or  super- 
fluous: not  a  word  to  this;  That  the  statute  doth 
always  omit  the  word  marches  in  things  that  concern 
only  Wales :  not  a  word  to  this ;  That  tlie  statute  did 
not  mean  to  innovate  but  to  ratify,  and  therefore  if 
the  shires  were  in  before,  they  are  in  still :  not  a  word 
to  the  reason  of  the  commixed  government,  as  that  it 
was  necessary  for  the  reclaiming  of  Wales  to  have 
them  conjoined  with  the  shires ;  that  it  was  necessary 
for  commerce  and  contracts,  and  properly  for  the  ease 
of  the  subjects  of  Wales  against  the  inhabitants  of  the 
shires  ;  that  it  was  not  probable  that  the  parliament 
meant  the  Prince  should  have  no  jurisdiction  civil  in 
that  place,  where  he  kept  his  house.  To  all  these 
things,  which  we  esteem  the  weightiest,  there  is  alium 
silent  ium,  after  the  manner  of  children  that  skip  over 
where  they  cannot  spell. 

Now  to  pass  from  the  intent  to  the  word ;  first,  I 
will  examine  the  proofs  they  have  brought  that  the 
word  was  used  in  their  sense  after  the  statute  27  and 
J{4 ;  then  I  will  consider  what  is  gained,  if  they  should 
prove  so  much ;  and  lastly,  I  will  briefly  state  our  own 
proofs,  touching  the  use  of  the  word. 

For  the  first,  it  hath  been  said,  that  whereas  I  called 
the  use  of  the  word  marches  after  the  statute  of  27, 
but  a  Uttle  chime  at  most  of  an  old  word,  which  soon 
after  vanished,  they  wiU.  now  ring  us  a  peal  of  sta- 
tutes to  prove  it ;  but  if  it  be  a  peal,  I  am  sure  it  is  a 
peal  of  l>ells,  and  not  a  peal  of  shot :  for  it  clatters,  but 
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In  answer  to  their  foui-th  reasoii»i^  ,^    , 
plainly  against  tfiem ;  for  there  be^   \ 
the  shires  be  named,  the  one  for  t)^      \' 
the  custom  of  Gavelkind ;  the  |.  ^       ^ 
lishing  of  €ertain  forms  of  as^  ^  "^ 
light  to  carry  inheritance  anc^  ^  ^'      ^^' 
the  restraining  of  certain  frf  'r  ^ 
were  in  by  a  former  statv        ^ 
tlie  words  of  the  statute 
annexed  unto  the  cour 

Now  mark,  if  ll 
marches  to  signify  ' 
tliis  long  circumlf 
said,  within  the 
ceivcd  that  th  a 

bended  the  v    ^_  ^ 

ofthelordsV  :  •  ^^^'\ 

inforced  t    -  ^ ^^-^^ 

In  an  ^  me«^^  {^ 

answe*  .,es  committee^    /^ 

plied  ,.nat  court  as  well  a^^     a 

bll?^  .  V I.  and  the  clause  thereir^    i/i 

i         .  marriage-portions  in  Wales  ar?^  ^^ 

,  should  it  not  be  meant  of  countie:?-^    i* 

^„iij  customs  had  crept  and  iucroached  W^o  | 

jjf  the  sliires  out  of  the  lordships  march(?rs,  j] 

tlic  statute  meant  to  restrain  them  as  well  (h<; 

the  other  places. 

And  so  for  the  statute  of  32  H,  VIII.  which 
that  the  benefit  of  that  statute  for  distress  to 
by  executors,  should  not  extend  to  any  lord( 
Wales,  or  the  marches  of  the  same  where  mi 
paid,  because  that  imports  a  general  release 
absurdity  is  there,  if  there  the  marches  be  me 
the  whole  shires?  for  if  any  such  custom  had 
so  far,  the  reason  of  the  statute  is  alike. 

As  for  the  statutes  of  :37  H.  VIII.  and  4 
for  the  making  and  appointing  of  the  custos  rott 
there  the  word  ?uajxhe>t  must  needs  be  taken  fur 
according  to  tlie  etymology  and  derivation : 
words  refer  not  to  Wales,  but  are  thus,wiV/p/>j^ 
andfFaks,  and  other  the  King's  dornimons,  m 


7%e  Jurisdiction  of  the  Marches* 

Rt  doth  not  strike :  for  of  all  the  catalogue  of  statutes 

II  find  scarcely  one,  save  those  that  were  answered  m 

liny  former  argument;  but  we  may  with  as  good  reason 

I  affirm  in  every  of  them  the  word  marches  to  be  meant 

^  of  the  coimties  marches,  as  they  can  of  the  lordships 

Diardiers:  for  to  begin  upwards: 

J  ^    The  statute  39  I^Hz.  for  the  repair  of  Wilton-bridge 

rno  doubt  doth  mean  llie  word  inarches  for  the  coun- 

l^ies ;  for  the  bridge  itself  is  in  HtTcfordsliire,  and  the 

]  statute  imposeth  the  charge  of  reparation  upon  Here* 

librdshirc  hy  compulsory  means,  and  permitteth  bene- 

iTolence  to  be  tiilven  in  Wales,  and  the  marches  ;  who 

|doubts,  but  tliis  meant  of  the  other  three  shires,  which 

iiave  far  greater  use  of  the  bridge  than  the  remote 

counties  of  Wales  ? 

For  the  statute  5  Eliz.  concerning  perjury,  it  hath 

V».  proviso,  that  it  shall  not  be  prejudicial  to  the  council 

of  the  marches  for  punishing  of  peijury ;  who  can 

pdoubt  but  that  here  marches  is  meant  of  the  sliires, 

consldei-ing  the  ]>eTJnries  committed  in   thi'ni   have 

been  punished  in  that  court  as  well  as  in  Wales  ? 

For  2  Ed.  VI.  and  the  clause  therein  for  restraining 
titlics  of  marriage-portions  in  Wales  and  the  marches, 
why  should  it  not  be  meant  of  counties?  For  if  any 
such  customs  had  crept  and  incroached  into  the  body 
of  the  shires  out  of  the  lordships  marchers,  no  doulrt 
the  statute  meant  to  restrain  them  as  well  there  as  in 
.  the  other  places. 

And  so  for  the  statute  of  32  H.  VIII.  which  ordains 
that  the  benefit  of  that  statute  for  distress  to  be  had 
by  executors,  should  not  extend  to  any  lordship  in 
Wales,  or  the  marches  of  the  same  where  wises  are 
paid,  because  that  imports  a  general  release;  what 
absurdity  is  there,  if  there  the  marches  be  meant  for 
the  whole  sliires?  for  if  any  such  custom  had  spread 
so  far,  the  reason  of  the  statute  is  alike. 

As  for  the  statutes  of  :37  H.  VIII.  and  4  Ed.  IV. 
for  the  making  and  appointing  of  the  cuslos  ro/uhrunh 
there  the  word  maj'ches  must  needs  be  taken  for  limits, 
according  to  the  etymology  and  derivation :  for  the 
words  refer  not  to  W'ales,  but  are  ihns.withiyi England 
and  I y ales i  and  other  the  King's  dominions,  marches 
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and  territories^  tliat  is,  limits  and  territories  ;  so  aaf 
I  see  no  reason,  but  I  may  truly  maintain  my  former 
assertion,  that  after  the  lordships  marchers  were  extinct 
by  the  statute  of  37,  the  name  also  of  marches  was 
discontinued,  and  rarely  if  ever  used  in  that  sense. 

But  if  it  should  be  granted  that  it  was  now  and 
then  used  in  that  sense,  it  helps  them  little  ;  for  first 
it  is  clear  that  the  legal  use  of  it  is  gone,  when  the 
thing  was  extinct,  for  nomeii  esl  7'ci  nomeri ;  so  it  re- 
mains but  abusivhi  as  if  one  should  call  Giiktta, 
Carthage,  because  it  was  once  Carthage  ;  and  next, 
if  the  word  should  liave  both  senses,  and  that  we  ad- 
mit an  equivocation,  yet  we  so  overweigh  them  upon 
the  intent,  as  the  balance  is  soon  cast. 

Yet  one  thing  1  will  note  more,  and  that  is,  that 
there  is  a  certain  confusion  of  tongues  on  the  other 
side,  and  that  they  cannot  well  tell  themselves  what 
they  would  have  to  be  meant  by  the  word  marches;  for 
one  while  they  say  it  is  meant  for  the  lordships  march- 
ers generally^  another  while  they  say  that  it  is  meant 
for  the  inward  marches  on  JVales  side  only  ;  and  now 
at  last  they  are  driven  to  a  poor  shift,  that  tlicre  should 
be  left  some  little  lordship  marcher  in  the  dark,  as 
casus  omissus,  not  annexed  at  all  to  any  county ;  but 
if  they  would  have  the  statute  satisfied  upon  that  only, 
I  say  no  more  to  them,  but  aquila  ?ion  capit  miiscas. 

Now  I  will  briefly  remember  unto  you  the  state  of 
our  proofs  of  the  word. 

First,  according  to  the  laws  of  speech  we  prove  it 
by  the  etymology  or  derivation,  because  march  is  the 
Saxon  word  for  limit,  and  marchio  is  comes  limit aneus; 
this  is  the  opinion  of  Camden  and  others. 

Next  we  jjrovc  the  use  of  the  word  in  the  like  case 
to  be  for  counties,  by  the  example  of  the  marches  of 
Scotland  :  for  as  it  is  prettily  said  in  Walker's  case  by 
Gawdy,  if  a  case  have  no  cousin,  it  is  a  sign  it  is  a 
bastard,  and  not  legitimate;  therefore  we  have  shewed 
you  a  cousin,  or  rather  a  brother,  here  within  our  own 
island  of  the  like  use  of  the  word.  And  whereas 
a  great  matter  was  made  tliat  the  now  middle  shires 
were  never  called  the  marches  oF  Scotland,  but  the 
marches  of  England  against  Scotland,  or  upon  Scot- 
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land  ;  it  was  fu'st  answered  that  that  made  no  differ- 
ence; because  sometimes  the  marches  take  their  name 
of  the  inwaid  country,  and  sometimes  of  tlie  out. 
country ;  so  that  it  is  but  inclusivh  and  ejccluisix^k :  as 
for  example,  that  which  we  call  in  vulgar  speech 
this  day  fortnight j  excluding  the  day,  that  the  law 
calls  quifidmo,  including  the  day ;  and  so  likewise, 
who  will  make  a  diflerence  between  the  banks  of  the 
sea,  and  the  banks  against  the  sea,  or  upon  the  sea? 
But  now  to  remove  all  scruple,  we  shew  them  Little- 
ton in  his  chapter  Of  grand  serjcanty^  where  he 
Faith,  there  is  a  tenure  by  cornage  in  the  marches  of 
Scotland  :  and  we  shew  them  likewise  the  statute  of 
S5  Edw.  III.  Of  lubourerSf  where  they  are  also  cafi- 
ed  the  marches  of  Scotland. 

Then  we  shew  some  number  of  bills  exhibited  t« 
the  council  there  fjefore  the  statute,  where  the  plain- 
tiffs liave  the  addition  of  place  confessed  within  the 
l>odies  of  the  shires^  and  no  lordships  marchers^  and 
yet  are  laid  I o  be  in  the  marches. 

Then  we  shew  divers  accounts  of  auditors  in  tbf 
Duchy  from  H.  IV.  downwards,  where  the  indorse* 
roent  is  in  fnarchiis  JViiliicE,  and  the  contents  are  pos- 
sessions only  of  Hereford  and  Glocestershire,  (for 
in  Shropshire  and  Worcestershire  the  Duchy  hath  no 
lands  ;)  and  whereas  they  would  put  it  off  with  fl 
cuiqne  in  sua  arte  credendiuii,  they  woidd  believe 
them,  if  it  were  in  matter  of  accounts  ;  we  do  not  Bi> 
iedge  tliem  as  auditors,  but  as  those  that  speak 
English  to  prove  the  common  use  of  the  word,  logucn- 
dum  lit  vnigus. 

\Vi^  shew  likewise  an  ancient  record  of  a  patent  to 
Herbert  in  15  E.  IV.  where  Ivilpeck  is  laid  to  be  in 
com.  Hereford  in  marchiis  fFatlico ;  and  lastly,  we 
shew  again  the  statute  of  S27  E.  III.  where  ])ro vision 
is  made,  that  men  shall  labour  in  the  summer  where 
they  dwell  in  tlie  winter ;  and  there  is  an  exception  of 
the  people  of  the  counties  of  Stafford  and  Lancashire. 
etc.  and  of  the  marches  of  Wales  and  vScotland;  where 
it  is  most  plain,  that  the  marches  of  Wales  are  meant 
for  counties,  because  they  are  coupled  both  w  ith  Staf- 
ford and  Lancashire,  which  are  counties,  and  with  the 
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marches  of  Scotland,  which  are  likewise  counties: 
and  as  it  is  informed,  the  labourei's  of  those  four  shires 
do  come  forth  of  their  shires,  and  ai'e  known  by  the 
name  of  Cokers.  to  this  day. 

To  this  we  add  two  things,  which  are  worthy  con- 
sideration ;  the  one,  that  there  is  no  reason  to  put  us  to 
the  proof  of  the  use  of  this  word  viarches  sixty  years 
ago,  considering  that  usage  sj>eaks  for  us ;  the  other, 
that  there  ought  not  to  be  required  of  us  to  shew  so 
frequent  an  use  of  the  word  marches  of  ancient  time 
in  our  sense,  as  they  shewed  in  tlieirs,  because  there 
was  not  the  like  occasion:  for  when  a  lordship  marcher 
was  mentioned  it  was  of  necessity  to  lay  it  in  the 
marches,  because  they  were  out  of  all  counties  ;  but 
when  land  is  mentioned  in  any  of  tliese  coimties,  it 
is  supei*iluous  to  add,  in  the  marches ;  so  as  there 
was  no  occasion  to  use  the  word  7narches,  but  either 
for  a  more  brief  and  compendious  speech  to  avoid  the 
naming  of  the  four  shires,  as  it  is  in  the  statute  of  25 
E.  III.  and  in  the  indorsement  of  accounts  ;  or  to  give 
a  court  cognisance  and  jurisdiction,  as  in  the  bills  of' 
complaint;  or  ex  ahundaniit  as  in  the  record  ofj 
K.jlpeck. 

Tliere  resteth  the  third  main  part,  whereby  they 
endeavour  to  weaken  and  extenuate  the  proofs  which 
we  offer  touching  practice  and  possession,  wherein 
they  alledge  five  things. 

First,  that  Bristol  was  in  nntU  7  Eliz.  and  then 
exempted. 

Secondly,  that  Cheshire  was  in  until  11  Ehz.  and 
then  went  out. 

Thirdly,  they  alledge  certain  words  in  the  instruc- ' 
tions  to  Cholroley  vice-president  in  11  Eliz.  at  which! 
time  the  shires  were  first  compi-ehended  in  the  in- ' 
striictions  by  name,  and  in  these  words,  annexed  by  I 
(^ur  commission :  thereupon  they  would  infer  that , 
they  were  not  brought  in  the  statute,  but  only  came 
in  by  instructions,  and  do  imagine  that  when  I 
Cheshire  went  out  they  came  in. 

Fourthly,  they  say,  that  tlie  intermeddling  with! 
those  four  shirts  before  tlie  statute  was  but  aii  \x%\vi^ 


)>ation  and  toleration,  rather  than  any  lawful  sxid 
settled  jurisdiction  ;  and  it  was  compared  to  that, 
which  is  done  by  the  judges  in  their  circuits,  who  end 
many  causes  upon  petitions. 

Fifthly,  they  allodgc  Sir  John  Mullen's  case,  where 
it  is  said,  consuetudo  non  pntjudicat  veritati. 

There  was  moved  also,  though  it  were  not  by 
the  council,  but  from  the  judges  themselves,  as  an 
extenuation,  or  at  least  an  obscuring  of  the  proofs  of 
the  usage  and  practice,  in  that  we  shew  forth  no  in- 
structions from  17  H.  VIII.  to  1  Mana?. 

To  these  six  points  I  will  give  answer,  and,  ai 
I  conceive,  with  satisfaction. 

For  Bristol,  I  say  it  teaclicth  them  the  right  way, 
if  they  can  follow  it;  for  Bristol  was  not  exempt  by 
any  opinion  of  law,  but  was  left  out  of  the  instnictioiu 
upon  supplication  made  to  the  Queen. 

For  Cheshire,  we  have  answered  it  before,  that  the 
reason  was,  because  it  was  not  probable  that  tbt 
statute  meant  to  make  that  shire  suljject  to  the  juris- 
diction of  that  council,  considering  it  was  not  subject 
to  the  high  courts  at  Westminster,  in  regard  it  was  a 
county  Palatine.  And  whereas  they  said,  that  so  was 
Flintshire  too,  it  matcheth  not,  because  Flintshire  is 
named  in  the  statute  for  one  of  the  twelve  shires  cf 
Wales. 

We  shewed  you  likewise  effectual  differences  be- 
tween Cheshire  and  these  other  shires :  for  that 
Cheshire  hath  a  chancery  in  itself,  and  over  Cheshire 
the  Princes  claim  jurisdiction,  as  earl  of  Chester ;  to 
all  which  you  reply  nothing. 

Therefore  I  will  add  this  only,  that  Cheshire  went 
out  secujidojiitmmey  with  the  good-will  of  the  state; 
and  this  is  souglit  to  be  evicted  adverso  ftmniney  cross 
the  state;  and  as  they  have  opinion  of  four  judges  for 
the  excluding  of  Cheshire,  so  we  have  the  opinions  of 
two  great  learned  men,  Gerrard  and  Bromley,  for  the 
including  of  Worcester;  wliose  opinions,  consider- 
ing it  was  but  matter  of  opinion,  and  came  rot 
judicially  in  question,  are  not  inferior  to  any  two 
of  the   other ;    but  we  say  that  there  is  no  oppo- 
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BitioTi  6r  repugnancy  between  them,  but  both  may 
stand. 

For  Cholmley's  instructions,  the  words  may  well 
Btand,  that  those  shires  are  aimexed  b}/  commission; 
toT  the  King's  commission  or  instructions,  for  those 
Words  are  commonly  confounded,  must  co-operate 
with  the  statute,  or  else  they  cannot  be  annexed.  But 
for  that  conceit  that  they  should  come  in  but  in  11, 
When  Cheshire  went  out,  no  man  that  is  in  his  wits 
pan  be  of  that  opinion,  if  he  mark  it :  for  we  see  that 
the  town  of  Glocester,  etc,  is  named  in  the  instruc- 
ons  of  1  Mar,  and  no  man,  I  am  sure,  will  think 
:hat  Glocester  town  should  be  in,  and  Glocester- 
ihii'e  out. 

For  the  conceit,  that  they  had  it  hwi  jurisdictionem 

hrecariam,  the  precedents  shew  plainly  the  contrary; 

for  they  had  coercion,  and  they  did  fine  and  imprison, 

which  the  judges  do  not  upon  petitions;  and  besides, 

they  must  remember  that  many  of  our  precedents, 

which  we  did  shew  forth,  were  not  of  suits  originally 

commenced  there,  but  of  suits  remanded  from  hence 

out  of  the  Ring's  courts  as  to  their  proper  jurisdiction. 

For  Sir  John  Midlen*s  case,  the  rule  is  plain  and 
sound,  that  where  the  law  appears  contrary,  usage 
cannot  control  law ;  which  doth  not  at  all  infringe 
the  rule  of  optima  legitm  interpres  cojisueiudo  ;  for 
usage  may  expound  law,  though  it  cannot  over-rule 
law. 

But  of  the  other  side  I  could  shew  you  many  cases, 
where  statutes  have  been  expounded  directly  against 
their  express  letter  to  uphold  precedents  and  usage,  as 
2  and  3  Phil,  et  Mar.  upon  the  statute  of  Westmin- 
ster, that  ordained  that  the  judges  coram  quibus  for- 
matum  erit  appeUum  shall  enquire  of  the  damages, 
and  yet  the  law  ruled  that  it  shall  be  inquired  before 
^  the  judges  of  Nisi  prius.     And  the  great  reverence 
(given  to  precedents  appeareth  in  39  H.  VI.  3  E.  IV. 
'and  a  number  of  other  books ;  and  the  difTerence  is 
bMeedingly  well  taken  in  Slade's  case.  Coke's  Reports 
^■hat  is,  where  the  usage  runs  but  amongst  clerks, 
Sfitt  where  it  is  in  the  eye  and  notice  of  the  judge;  for 
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[  ,there  it  ahall  be  presumed,  saith  the  book,  that  if  the 
law  were  otherwise  than  the  usage  hath  gone,  that 
[jeiUier  the  council  or  the  parties  would  have  excepted 
[.to  it,  or  the  judges  €,v  officio  would  have  discerned  of 
[,it,  and  found  it ;  and  we  have  ready  for  you  a  calendar 
of  judges  more  than  sit  at  this  tabic,  that  have  exer- 
cised jurisdiction  over  the  shires  in  that  county. 

As  for  exception,  touching  the  want  of  certain  m- 

stnictions,  I  could  wish  we  had  them ;  but  the  want 

of  them,  in  my  undei'standing,  obscureth   the  case 

, little.     For  let  me  observe  uoto  you,  tliat  we  have 

I  three  forms  of  instructions  conceniing  these   shires 

.extant ;  the  fiist  names  them  not  expressly,  but  by 

reference  it  doth,  namely,  that  they  shall  hear  and  de- 

.terraine,  etc.  within  any  the  places  or  counties  within 

.any  of  their  commissions ;  and  we  have  one  of  the 

commissions,  wherein  they  were  named  ;  so  as  upon 

the  matter  they  are  named.    And  of  this  form  ai*ethe 

f^^cient  instructions  before  the  statute  17  H.  VIU. 

when  the  Princess  Mary  went  down. 

The  second  form  of  insti'uctions  go  farther,  for  they 
have  the  towns,  and  exempted  places  witliin  thecoun- 
i  rties  namedj  with  ianquam  as  well  within  the  city  of 
L  Glocester,  the  liberties  of  the  Duchy  of  Lancaster,  c^C. 
I .  as  within  any  of  tlie  counties  of  any  of  their  commi)^ 
Lsions ;  which  clearly  admits  the  counties  to  be  in  U- 
f ,  ibre.  And  of  this  form  are  the  instructions  1  Mariff, 
and  so  long  until  1 1  Eliz. 

And  the  tliii'd  form,  which  hath  been  continued  ever 

since,  hath  the  shires  comprehended  by  name.     Nov 

\.it  is  not  to  be  thought,  but  the  instructions  which  are 

I ,  wanting,  are  according  to  one  of  these  three  forms 

which  are  extant.     Take  even  your  choice,  for  any  of 

them  will  serve  to  prove  that  the  practice  there  was 

^eve^  authorised  by  the  instructions  here.     And  so 

upon  the  whole  matter,  I  pray  report  to  be  made  to 

his  Majesty,  that  the  president  and  the  council  hati) 

^jurisdiction,  according  to  liis  instructions,  over  the  four 

I, shires,  by  the  tine  construction    of  the  statute  ol 

SAH.Vill. 
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DRAUGHT  OF  AN  ACT 

Against  an  usurious  shift  of  gain,  in  de liver ingi 
commodit ies  instead  of  money.  ' 


ll^^^<d!l*lE'Hs§  it  is  an  usual  practice,  to  the  undoing 
and  overthrowing  many  young  gentlemen  and  others, 
that  when  men  are  in  necessity,  and  desire  to  borrow 
money,  they  are  answered,  that  money  cannot  be  had, 
but  that  they  may  have  commodities  sold  unto  them 
upon  credit,  whereof  they  may  make  money  as  they 
can :  in  which  course  it  ever  comes  to  pass,  not  only 
that  such  commodities  are  bought  at  extreme  high 
rates,  and  sold  again  far  under  foot  to  a  double  loss ; 
but  also  that  the  party  which  is  to  borrow  is  wrapt  in 
bonds  and  counter-bonds ;  so  tliat  upon  a  httle  money 
which  he  receiveth,  he  is  subject  to  penalties  and  suits 
of  great  value. 

53t  it  tl^Crcforc  eiWCttti,  by  the  authority  of  this  pre- 
sent parliament,  that  if  any  man,  after  forty  days 
from  the  end  of  this  present  session  of  parliament  to 
be  accounted,  shall  sell  in  gross  sale  any  quantity  of 
wares  or  commodities  unto  such  a  one  as  is  no  retailer, 
chapman,  or  known  broker  of  the  same  commodities, 
and  knowing  that  it  is  bought  to  be  sold  again,  to 
help  and  furnish  any  person,  that  tradeth  not  in  the 
same  commodity,  with  money,  ho  shall  be  without  all 
remedy  by  law,  or  custom,  or  decree,  or  otherwise,  to 
recover  or  demand  any  satisfaction  for  the  said  wares 
or  commodities,  what  assurance  soever  he  shall  have 
by  bond,  surety,  pawn  or  promise  of  the  party,  or  any 
other  in  his  behalf.  And  that  all  bonds  and  assur- 
ances whatsoever,  made  for  that  purpose  directly  or 
indirectly,  shall  be  utterly  void. 
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3llt^  iteit  fmtfiet  enacted,  by  the  authority  afoiesaid, 
that  every  person,  which  shall  after  the  time  aforesaid 
be  used  or  employed  as  a  broker,  mean  or  procurer, 
for  the  taking  up  of  such  commodities,  shall  forfeit  for 
every  such  offence  the  sum  of  one  hundred  pounds, 
the  same  to  be  and  shall  be  farther 

punished  by  six  months  imprisonment,  without  bail 
or  mainprise^  and  by  the  pillory. 
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A 

PREPARATION 

TOWilBO   THE 

UNION  OF  THE  LAWS 

or 

ENGLAND  AND  SCOTLAND. 


otm  Majesty's  desire  of  proceeding  towards  the 
lunion  of  this  whole  island  of  Great  Britain  under  one 
'law,  is,  as  far  as  I  am  capable  to  make  any  opinion  of 
iBo  g;i*eat  a  cause,  very  agreeable  to  policy  and  justice. 
jTo  policy,  because  it  is  one  of  the  best  assurances,  as 
[human  events  can  be  assured,  that  there  will  be  never 
any  relapse  in  any  future  ages  to  a  separation.     To 
justice,  because  dulcis  tractus  pari j ago :  it  is  reason- 
able that  communication  of  pnvilege  draw  on  commu- 
Jiication  of  discipUne  and  nile.     This  work  being  of 
greatness  and  difficulty,  needeth  not  to  embrace  any 
greater  compass  of  designment,  than  is  necessary  to 
your  Majesty's  main  end  and  intention.     I  consider 
therefore,  that  it  is  a  true  and  received  division  of  law 
ixAo  jus  publicum  and  privatum,  the  one  being  the 
sinews  of  property,  and  the  other  of  government;  for 
that  which  concemeth  private  interest  of  vieuin  and 
iuum,  in  ray  simple  opinion,  it  is  not  at  this  time  to  be 
Uieddled  with ;  men  love  to  hold  theii'  own  as  they 
have  Jield,  and  the  difference  of  this  law  carrieth  no 
mark  of  separation  ;  for  we  see  in  any  one  kingdom, 
which  is  most  at  unity  in  itself,  there  is  diversity  of 
customs  for  the  guiding  of  property  and  private  rights : 
in  veste  varietas  sit,  scissura  non  sit.  All  the  labour 
IB  to  be  spent  in  the  other  part;  though  perhaps  not  in 
the  other  part ;  for,  it  may  be,  your  INIajcsty,  in 
^Knu  high  wisdom,  will  discern  that  even  in  that  part 
will  not  be  requisite  a  conformity  in  all  joints. 
gh  such  conformity  were  tp.  be  ivif he<^^;0 
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perchance  it  will  be  scarcely  possible  in  many  points 
to  pass  them  for  the  present  by  assent  of  parliament 
But  because  we  that  serve  your  Majesty  in  the  ser- 
vice of  our  skill  and  piofession,  cannot  judge  what 
your  Majesty,  upon  reason  of  state,  will  leave  and 
take ;  therefore  it  is  fit  for  us  to  give,  as  neat  as  we 
can,  a  general  information :  wherein  I,  for  my  part, 
think  good  to  hold  myself  to  one  of  the  parallels,  I 
mean  that  of  the  English  laws.  For  although  I  have 
read,  and  read  with  delight,  the  Scotish  statutes,  and 
some  other  collection  of  their  laws ;  with  delight  I  say, 
partly  to  see  their  brevity  and  propriety  of  speech, 
and  partly  to  see  them  come  so  near  to  our  laws ;  yet 
I  am  unwilling  to  ])ut  my  sickle  in  anotli^r's  harvest, 
but  to  leave  it  to  the  lawyers  of  the  Scotish  nation ; 
the  rather,  because  I  imagine  with  myself  that  if  a 
Scotisli  lawyer  should  undeitake,  by  reading  of  the 
English  statuteSj  or  other  our  books  of  law,  to  set 
down  positively  in  articles  what  the  law  of  England 
were,  he  might  oftentimes  err  :  and  the  like  erroi'S,  I 
make  account,  I  might  incur  in  theirs.  And  there- 
fore, as  I  take  it,  the  right  way  is,  that  the  lawyers  of 
either  nation  do  set  down  in  brief  articles  what  tlie 
law  is  of  their  nation,  and  then  aftei*,  a  book  of  two 
columns,  either  having  the  two  laws  placed  resptfo 
lively,  to  be  offered  to  your  IMajcsty,  that  your  Ma- 
jesty may  by  a  ready  view  sec  the  diversities,  and  » 
judge  of  the  reduction,  or  leave  it  as  it  is. 

Jus  puMiann  I  will  divide,  as  I  hold  it  fittest  for  the 
present  purpose,  into  four  parts.  The  first,  concerning 
criminal  causes,  which  with  us  are  truly  accounted 
ptibllci  juris,  hecmxsfihiAh  the  prejudice  and  the  pro- 
secution principally  pertain  to  the  crown  and  public 
estate.  The  second,  concerning  the  causes  of  the 
Church.  The  third,  concerning  magistrates,  offices, 
and  courts :  wherein  falleth  the  consideration  of  your 
Majesty's  regal  prerogative,  whereof  the  rest  are  but 
streams.  And  the  fourth,  concerning  certain  spcdal 
politic  laws,  usages,  and  constitutions,  that  do  import 
the  public  peace,  strength,  and  wealth  of  the  king* 
dom.     In  which  part  I  do  comprehend  not  only  coo* 


A  Preparation  for  the  Union  of  Laws. 

stant  ordinances  of  law,  but  likewise  forms  of  adminis- 
tration of  law,  such  as  are  the  commissions  of  the 
peace,  the  visitations  of  the  provinces  by  the  judges 
of  the  circuits,  and  the  liice.  For  these  in  my  opinion, 
for  the  purpose  now  in  hand,  deserve  a  special  ob- 
servation, because  they  being  matters  of  that  tempo- 
rary nature,  as  they  may  be  altered,  as  I  suppose,  in 
either  kingdom,  without  parliament,  as  to  your  Ma- 
jesty's wisdom  may  seem  best;  it  may  be  the  most 
profitable  and  ready  part  of  this  labour  will  consist  in 
the  introducing  of  some  uniformity  in  them. 

To  begin  therefore  with  capital  crimes,  and  first 
that  of  treason. 

CASES  OF   TREASON. 

Where  a  man  doth  compass  or  imagine  the  death 
of  the  King,  if  it  appear  by  any  overt  act,  it  is 
treason. 

Where  a  man  doth  compass  or  imagine  the  death 
of  the  King's  wife,  if  it  appear  by  any  overt  act,  it  is 
treason. 

Where  a  man  doth  compass  or  imagine  the  death  of 
the  King's  eldest  son  and  heir,  if  it  appear  by  any 
overt  act,  it  is  treason. 

Where  a  man  doth  violate  the  King's  wife,  it  is 
treason. 

Where  a  man  doth  violate  the  King's  eldest  daugh- 
ter unmarried,  it  is  treason. 

Where  a  man  doth  violate  the  wife  of  the  King's 
eldest  son  and  heir,  it  is  treason. 

Where  a  man  doth  levy  war  against  the  King  and 
his  realm,  it  is  treason. 

Where  a  man  is  adherent  to  the  King's  enemies, 
giving  them  aid  and  comfort,  it  is  treason. 

Where  a  man  counterfeiteth  the  King's  great  seal, 
it  is  treason. 

Where  a  man  counterfeiteth  the  King's  privy  seal, 
it  is  treason. 

Where  a  man  counterfeiteth  the  King*s  privy  signet, 
it  is  treason. 
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Where  a  man  doth  counterfeit  the  King's  sign  ma- 
nual,  it  is  treason. 

Where  a  man  counterfeits  the  King's  money,  it  is 
treason. 

Where  a  man  bringeth  into  the  realm  false  money, 
counterfeited  to  the  likeness  of  tlie  coin  of  England, 
with  intent  to  merchandise  or  make  jiayinent  there- 
with, and  knowing  it  to  he  false,  it  is  ti-eason. 

Where  a  man  connterfeiteth  any  foreign  coin  cur- 
rent in  payment  within  this  realm,  it  is  treason. 

Where  a  man  dotli  bring  in  foreign  money,  bein^ 
current  within  the  realm,  the  same  being  false  and 
counterfeit,  with  intent  to  utter  it,  and  knowing  the 
same  to  be  false,  it  is  treason. 

Where  a  man  doth  clip,  wash,  round,  or  file  any  of 
the  King's  money,  or  any  foreign  coin  current  by  pro- 
clamation, for  gain's  sake,  it  is  treason. 

Where  a  man  doth  any  ways  impair,  diminish,  fal- 
sify, scale,  or  lighten  the  King's  money,  or  any  foreign 
moneys  current  by  proclamation,  it  is  treason. 

Where  a  man  kiileth  the  Chancellor,  being  in  his 
place  and  doing  his  office,  it  is  treason. 

Where  a  man  kiileth  the  Treasurer,  being  in  his 
place  and  doing  his  office,  it  is  treason. 

Where  a  man  kiileth  tlie  King's  Justice  in  eyre, 
being  in  his  place  and  doing  his  office,  it  is  treason. 

Wliere  a  man  kiileth  the  King^s  Justice  of  assise, 
heing  in  his  place  and  doing  his  office,  it  is  treason. 

Where  a  man  kiileth  the  King's  Justice  of  Oytr 
and  Terminer^  l>eing  in  his  place  and  doing  his  office, 
it  is  treason. 

Where  a  man  doth  persuade  or  withdraw  any  of  the 
King's  subjects  from  his  obedience,  or  from  the  reli- 
gion by  his  Majesty  established,  with  intent  to  with- 
draw him  from  the  King's  obedience,  it  is  treason. 

Where  a  man  is  absolved,  reconciled,  or  withdrawn 
from  his  obedience  to  the  King,  or  promiseth  his  obe* 
dience  to  any  foreign  power,  it  is  treason. 

Where  any  Jesuit,  or  other  priest  ordained  since 
the  first  year  of  the  reign  of  Queen  EUzabeth,  shall 
come  into,  or  i"eniain  in  any  part  of  this  realm,  it  ^ 
tivason. 
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Where  any  person  being  brouglit  up  in  a  college  of 
Jesuits,  or  seminary,  shall  not  return  within  six  months 
after  proclamation  made,  and  within  two  days  after 
his  return  submit  himself  to  take  the  oath  of  supre- 
macy, if  otherwise  he  do  return,  or  be  within  the 
realm,  it  is  treason. 

"Where  a  man  doth  affirm  or  maintain  any  authority 
of  juristliction  spiritual,  or  doth  put  in  use  or  execute 
any  thing  for  the  advancement  or  setting  forth  thereof, 
such  offence,  the  third  time  committed,  is  treason. 

Where  a  man  refuseth  to  take  the  oath  of  supremacy, 
being  tendred  by  the  bishop  of  the  diocese,  if  he  be  an 
ecclesiastical  person;  or  hy  commission  out  of  the 
chancery,  if  he  be  a  temporal  person ;  such  offence, 
the  second  time,  is  treason. 

Where  a  man  committed  for  treason  doth  voluntarily 
break  prison,  it  is  treason. 

^Vhere  a  jailor  doth  voluntarily  permit  a  man  com- 
mitted for  treason  to  escape,  it  is  treason. 

Where  a  man  procureth  or  consenteth  to  a  treason, 
it  is  treason. 

Where  a  man  relieveth  or  comforteth  a  traitor, 
knowing  it,  it  is  treason. 

The  pufiishment,  trial,  and  proceedings  in  cases  of 
treason. 

In  treason,  the  corporal  punishment  is  by  drawing 
on  a  hurdle  from  the  place  of  the  prison  to  the  place 
of  execution,  and  by  hanging  and  being  cut  down 
alive,  bowelling,  and  quartering :  and  in  women  by 
burning. 

In  treason,  there  ensueth  a  corruption  of  blood  in 
the  line  ascending  and  descending. 

In  treason,  lands  and  goods  are  forfeited,  and  inhe- 
ritances, as  well  intailed  as  fee  simple,  and  the  profits 
of  estates  for  life. 

In  treason,  the  escheats  go  to  the  King,  and  not  to 
the  lord  of  the  fee. 

In  treason,  the  lands  forfeited  shall  be  in  the  Ring*s 
actual  possession  without  office. 
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In  treason  there  be  no  accessaries,  but  all  are  prin- 
cipals. 

In  treason,  no  benefit  of  clergy,  or  sanctuary,  or 
peremptory  challenge. 

In  treason,  if  the  party  stand  mute,  yet  nevertheless 
judgment  and  attainder  shall  proceed  all  one  as  upon 
verdict. 

In  treason,  bail  is  not  permitted. 

In  treason,  no  counsel  is  to  be  allowed  to  the  party. 

In  treason,  no  witness  shall  be  received  upon  oath 
for  the  party's  justification. 

In  treason,  if  the  fact  be  committed  beyond  tfie 
seas,  yet  it  may  be  tried  in  any  county  where  the  King 
will  award  his  commission. 

In  treason,  if  the  party  be  non  sana  memories,  yet 
if  he  had  formerly  confessed  it  before  the  King's 
council,  and  that  it  be  certified  that  he  was  of  good 
memory  at  the  time  of  his  examination  and  confes- 
sion, the  couit  may  proceed  to  judgment  without  call- 
ing or  arraigning  the  party. 

In  treason,  the  death  of  the  party  before  conviction 
dischargeth  all  proceedings  and  forfeitures. 

In  treason,  if  the  party  be  once  acquitted,  he  shall 
not  be  brought  in  question  again  for  the  same  fact. 

In  treason,  no  new  case  not  expressed  in  the  statute 
of  25  Ed.  III.  nor  made  treason  by  any  special  statute 
since,  ought  to  be  judged  treason,  without  consulting 
with  tlie  parliament. 

In  treason,  there  can  be  no  prosecution  but  at  the 
King's  suit,  and  the  King's  pardon  dischargeth. 

In  treason,  the  King  cannot  grant  over  to  any  sub- 
ject power  and  authority  to  pardon  it. 

In  treason,  a  trial  of  a  peer  of  the  kingdom  is  to  be 
by  special  commission  before  the  Lord  High  Steward, 
and  those  that  pass  upon  him  to  be  none  but  peers; 
and  the  proceeding  is  with  great  solemnity,  the  Lord 
Steward  sitting  under  a  cloth  of  estate  with  a  white 
rod  of  justice  in  his  hand  r  and  the  peers  may  confer 
together,  but  are  not  any  ways  shut  up  :  and  are  de- 
manded by  the  Lord  Steward  their  voices  one  by  one, 
and  the  plurality  of  voices  canieth  it.     In  treason,  't 
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hath  been  an  ancient  use  and  favour  from  the  Kings 
of  this  realm  to  pardon  the  execution  of  hanging-, 
drawing,  and  quartering ;  and  to  make  warrant  for 
their  beheading. 

The  proceeding  in  case  of  treason  with  a  common 
subject  is  in  the  King's  bench,  or  by  commission  of 
Oyer  and  Terminer. 
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MISPRISION   OF   TREASON. 

Cases  of  misprision  of  treason. 

HEREamanconcealeth  high  treason  only, without 

any  comforting  or  abetting,  it  is  misprision  of  treason. 

Where  a  man  count erfeiteth  any  foreign  coin  of  gold 

or  silver  not  current  in  the  realm,  it  is  misprision  of 

treason. 
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punishment,  trialj  and  proceeding  in  cases  of 
misprision  of  treason. 


The  punishment  of  misprision  of  treason  is  by  |)er- 
petua!  imprisonment,  loss  of  the  issues  of  their  lands 
dijiiog  life,  and  loss  of  goods  and  chattels. 

The  proceeding  and  trial  is,  as  in  cases  of  treason. 

In  misprision  of  treason  bail  is  not  admitted. 
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PETIT    TREASON. 
Cases  of  petit  treason. 


Where  the  servant  kilieth  the  master,  it  is  petit 
treason. 

Where  the  wife  kilieth  her  husband,  it  is  petit 
treason. 

Where  a  spiritual  man  kiUeth  his  prelate,  to  whom 
he  is  subordinate,  and  oweth  faith  and  obedience,  it  is 
petit  treason. 

Where  the  son  kilieth  the  father  or  mother,  it  hath 
been  questioned  whether  it  be  petit  treason,  and  the 
late  experience  and  opinion  seemeth  to  weigh  to 
the  contrary,  though  against  law  and  reason  in  my 
judgment. 
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The  punishment,  trial,  and  proceeding  in  cases  of 
petit  treason. 

In  petit  treason,  the  corporal  punishment  is  by  draw- 
ing on  an  hurdle,  and  hanging,  and  in  a  woman 
buining. 

In  petit  treason,  the  forfeiture  is  the  same  with  the 
case  of  felony. 

In  petit  treason,  all  accessaries  arc  but  in  case  of 
felony. 

FELONY. 

Cases  offelonif. 

Where  a  man  cammitteth  murder,  that  is,  homi- 
cide of  prepensed  malice,  it  is  felony. 

Where  a  man  comniitteth  manslaughter,  that  is,  ho- 
micide of  sudden  heat,  and  not  of  malice  prepensed^ 
it  is  felony. 

Where  a  man  committeth  burglary,that  is,  breaking 
of  an  house  with  an  intent  to  commit  felony,  it  i? 
felony. 

Where  a  man  rideth  armed,  with  a  felonious  intent, 
it  is  felony. 

Where  a  man  doth  mahciously  and  feloniously  bum 
a  house,  it  is  felony. 

Where  a  man  doth  mahciously  and  feloniously  bum 
com  upon  the  ground,  or  in  stacks,  it  is  felony. 

Where  a  man  doth  maliciously  cut  out  another's 
tongue,  or  put  out  his  eyes,  it  is  felony. 

Where  a  man  robbeth  or  stealeth,  that  is,  taketh 
away  another  man's  goods,  above  the  value  of  twelve- 
pence,  out  of  his  possession,  with  an  intent  to  conceal 
it,  it  is  felony. 

Where  a  man  inibezzlcth  or  "wdthdraweth  any  of  the 
King's  records  at  Westminster,  whereby  any  judg- 
ment is  reversed,  it  is  felony. 

T^Hiere  a  man  that  hathcustodyof  the  Ring's  armour, 
munition,  or  other  habiliments  of  war,  dotli  maliciously 
convey  away  the  same,  to  the  value  of  twenty  shillings, 
it  is  felony. 
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Where  a  servant  hath  goods  of  liis  master's  delivered 
unto  him,  andgoetli  away  with  them,  it  is  felony. 

Where  a  man  conjures,  or  invocates  wicked  spirits, 
it  is  felony. 

Where  a  man  doth  use  or  practise  any  manner  of 
witchcraft,  whereby  any  jx^rson  shall  be  killed,  wasted, 
or  lamed  in  Iiis  body,  it  is  felony. 

Where  a  man  practiseth  any  witchcraft,  to  discover 
treasure  hid,  or  to  discover  stolen  goods,  or  to  provoke 
unlawful  love,  or  to  impair  or  hurt  any  man's  cattle  or 
goods,  the  second  time  liaving  been  once  before 
convicted  of  like  offence,  it  is  felony. 

Where  a  man  useth  the  craft  of  multiplication  of 
gold  or  silver,  it  is  felony. 

Where  a  man  committeth  rape,  it  is  felony. 

Where  a  man  taketh  away  a  woman  against  her  will, 
not  claiming  her  as  his  ward  or  bondwoman,  it  is 
felony. 

Where  any  person  marrieth  again,  her  or  his  former 
husband  or  wife  being  alive,  it  is  felony. 

Where  a  man  committeth  buggery  ^vith  man  or 
beast,  it  is  felony. 

Where  any  persons,  above  the  number  of  twelve, 
shall  assemble  themselves  with  intent  to  put  down  in- 
dosures,  or  bring  down  prices  of  victuals,  etc*  and  do 
not  depart  after  proclamation,  it  is  felony. 

Where  a  man  shall  use  any  words  to  encourage  or 
idraw  any  people  together,  itt  supra,  and  they  do  as- 
I  semble  accordingly,  and  do  not  depart  afler  proclama- 
\  tion,  it  is  felony. 

I  Where  a  man  being  the  Ring's  sworn  servant,  con- 
j  spireth  to  murder  any  lord  of  the  realm  or  any  of  the 
\  privy  council,  it  is  felony. 

Where  a  soldier  hath  taken  any  parcel  of  the  king's 
Wages,  and  departeth  without  licence,  it  is  felony. 
!     Where  a  man  receiveth  a  seminary  priest,  knowing 
I  him  to  be  such  a  priest,  it  is  felony. 

Where  a  recusant,  which  is  a  seducer,  and  i>ersuader, 
Jind  inciter  of  the  King's  subjects  against  the  Ring's 
authority  in  ecclesiastical  causes,  or  a  persuader  of 
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L  conventicles,  Sgc.  shall  refuse  to  abjure  the  realm,  iti« 
I  felony. 

Where  vagabonds  be  found  in  the  realm,  calling 
\  themselves  Egyptians,  it  is  felony. 

Where  a  purveyor  taketh  wthout  warrant,  or  other- 
\  wise   doth  ofi'end  against  certain  special  laws,  it  ia 
felony. 

Wliereamau  huiiteth  in  any  forest,  pai-k,  or  warren, 
,  by  night  or  by  day,  with  vizards  or  other  disguise- 
ments,  and  is  examined  thereof  and  concealeth  his 
fact,  it  is  felony. 

Where  a  man  stealeth  certain  kinds  of  hawks,  it  is 
felony. 

Wliere  a  man  conimitteth  forgery  the  second  time, 
having  been  once  before  convicted,  it  is  felony. 

Where  a  man  transporteth  rams  or  other  sheep  out 
of  the  King's  dominions,  the  second  time,  it  is  felony. 

Where  a  man  being  imprisoned  for  i'elony,  breaks 
prison,  it  is  felony. 

W^here  a  man  procureth  or  consenteth  to  a  felony  to 
be  committed,  it  is  felony,  as  to  make  him  accessary 
before  the  fact. 

Where  a  man  receiveth  or  relieveth  a  felon,  know- 
ing thereof,  it  is  felony,  as  to  make  liiui  accessary  after 
the  fact. 

Where  a  woman,  by  the  constraint  of  her  hushandU 
in  his  presence,  jouietli  with  him  in  committing  <>^ 
felony,  it  is  not  felony,  neither  as  principal,  nor  » * 
accessary. 

The  punishment,  trials  and  proceeding  in  cases  o^ 
felont/. 

In  felony,  the  corporal  punishment  is  by  hanging':^ 
and  it  is  doubtful  whether  the  King  may  turn  it  intc^ 
beheading  in  the  case  of  a  Peer  or  other  person  of  diff^ 
nity,  because  in  treason  the  striking  off  the  head  i* 
part  of  the  judgment,  and  so  the  King  pardoneth  tb^ 
rest:  but  in  felony  it  is  no  part  of  the  judgment,  and 
the  King  cannot  alter  the  execution  of  law ;  yet  pre- 
cedents have  been  both  ways. 
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In  felony,  there  folio weth  corruption  of  blood,  ex- 
cept it  be  in  cases  made  felony  by  special  statutes, 
with  a  proviso  that  there  shall  be  no  corruption  of 
blood. 

In  felony,  lands  in  fee  simple  and  goods  are  for- 
feited, but  not  lands  intailed,  and  the  profits  of  estates 
for  life  are  likewise  forfeited :  And  by  some  customs 
lands  in  fee  simple  are  not  forfeited  ; 

The  father  to  the  bough,  son  to  the  plough  ; 
BS  in  Gavelkind  in  Kent,  and  other  places. 

In  felony,  the  escheats  go  to  the  lord  of  the  fee. 
Bud  not  to  the  King,  except  he  be  lord :  But  the  profits 
of  estates  for  lives,  or  in  tail  during  the  life  of  tenant 
in  tail,  go  to  the  King ;  and  the  King  hath  likewise, 
in  fee  simple  lands  holden  of  common  lords,  annum, 
diem,  et  vastum. 

In  felony,  the  lands  are  not  in  the  King  before 
office,  nor  in  the  lord  before  entry  or  recovery  in  writ 
of  escheat,  or  death  of  the  party  attainted. 

In  felony,  there  can  be  no  proceeding  with  the  ac- 
cessary before  there  be  a  proceeding  with  the  princi- 
pal ;  which  principal  if  he  die,  or  plead  his  pardon,  or 
liave  his  clergy  before  attainder,  the  accessaries  can 
lever  be  dealt  mth. 

In  felony,  if  the  party  stand  mute,  and  will  not  put 
iimself  upon  his  trial,  or  challenge  peremptorily 
l'l:30ve  the  number  that  the  law  allows,  he  shall  have 
M^dgment  not  of  hanging,  but  of  penance  of  pressing 
Cfc  death ;  but  then  he  saves  his  lands,  and  forfeits 
^xily  his  goods. 

In  felony,  at  the  common  law,  the  benefit  of  clergy 
^x»  sanctuary  was  allowed ;  but  now  by  statutes  it  is 
«lken  away  in  most  cases. 

In  felony,  bail  may  be  admitted  where  the  fact  is 
^ot  notorious,  and  the  person  not  of  evil  fame. 

In  felony,  no  counsel  is  to  be  allowed  to  the  party, 
^o  more  than  in  treason. 

In  felony,  no  witness  shall  be  received  upon  oath 
fcfcr  the  party's  justification,  no  more  than  in  treason. 

In  felony,  if  the  fact  be  committed  beyond  the  seas, 
c»r  upon  the  seas,  super  altum  mare,  there  is  no  tiial 
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at  all  in  the  one  case,  nor  by  course  of  jury  in  Ihe 
other  case,  but  by  the  jurisdiction  of  the  Admiralty. 
In  felony,  if  the  party  be  non  same  memorue^  al- 
though  it  be  after  the  fact,  he  cannot  be  tried  nor  ad- 
.  judf^ed,  except  it  be  in  course  of  outlawiy,  and  that 
is  also  erroneous. 

In  felony,  the  death  of  the  paiiy  before  convici 
dischargcth  all  |iroceedings  and  forfeitures. 

In  felony,  if  the  party  be  once  acquitted,  or  in 
I  of  judgment  of  life  lawfully,  he  shall  never'  be  brought 
in  question  again  for  the  same  fact. 

In  felony,  the  prosecution  may  be  either  at 
j  King's  suit,  by  way  of  indictment,  or  at  the  pa 
suit,  by  way  of  appeal ;  and  if  it  be  by  w  ay  of  ap| 
the  defendant  shall  have  his  counsel,  and  \m 
I  witnesses  upon  oath,  as  in  civil  causes. 

In  felony,  the  King  may  grant  hault  justice 
I  subject,  with  the  regality  of  pow  er  to  pardon  it. 

In  felony,  the  trial  of  Pt^rs  is  all  one  as  in  case  of 
I  treason. 

In  felony,  the  proceedings  are  in  the  King's  l^encli, 
or  before  Commissioners  of  Oi^er  and  TermineVy  ord* 
gaol  delivery,  and  in  some  cases  before  justices  of 
peace. 

Cases  o/"Felonia  de  se,  xvith  the  punishment^  trud* 
and  proceeding  therein. 

In  the  civil  law,  and  other  laws,  they  make  a  dif- 
ference of  cases  ofjelonia  dc  se :  for  where  a  man  is 
called  in  question  upon  any  capital  crime,  and  killelli 
himself  to  prevent  the  law,  they  give  the  same  judg- 
ment in  all  jjoints  of  forfeiture,  as  if  they  had  hotni 
attainted  in  their  life-time :  And  on  the  otlier  side, 
where  a  man  kitletli  himself  upon  impatience  of  sickw 
ness  or  the  Hke,  they  do  not  punish  it  at  all :  but  th^^ 
law  of  England  taketh  it  all  in  one  degree,  and  pun- 
isheth  it  only  with  loss  of  goods  to  be  forfeited  to  llit' 
King,  who  generally  granteth  them  to  his  iVIu»oiut> 
wheie  they  be  not  formerly  granted  unto  specii»l 
liberties.  ..<... 


A  Preparation  for  the  Union  of  Laws. 

OFFENCES  OF  PR^MUNIRE, 

Cases  of  Prcemunire. 

There  a  man  purchaseth  or  accepteth  any  pro- 
sion,  that  is,  collation  of  any  spiritual  benefice  or 
^ing,  from  the  see  of  Rome,  it  is  case  of  praemu- 
Te. 

Where  a  man  shall  purchase  any  process  to  draw 
ij  people  of  the  Ring's  allegiance  out  of  the  realm, 

plea,  whereof  the  cognisance  pertains  to  the  King's 
urt,  and  cometh  not  in  person  to  answer  his  con- 
tnpt  in  tliat  behalf  before  the  King  and  his  council, 

in  his  chancery,  it  is  ease  of  praemunire. 

Where  a  man  doth  sue  in  any  court  which  is  not 
e  King's  court,  to  defeat  or  impeach  any  judgment 
ven  in  the  Ring's  court,  and  doth  not  appear  to  an- 
fer  his  contempt,  it  is  case  of  pra?oninire. 

Where  a  man  doth  purchase  or  pursue  in  the  court 
'  Rome,  or  elsewhere,  any  process,  sentence  of  ex- 
•mmunication,  buU,  instrument,  or  other  thing  which 
uches  the  Ring  in  his  regality,  or  his  realm  in  pre- 
dice,  it  is  case  of  priemunire. 

"Where  a  man  doth  affirm  or  maintain  any  foreign 
ithority  of  jurisdiction  spiritual,  or  doth  put  in  use 

execute  any  thing  for  the  advancement  or  setting 
f^h  thereof;  such  offence,  the  second  time  commit- 
d,  is  case  of  praemunire. 

Where  a  man  rcfuseth  to  take  the  oath  of  supre- 
acy,  being  tendered  by  the  bishop  of  the  diocese,  if 
■  be  an  ecclesiastical  person ;  or  by  commission  out 

the  chancery,  if  he  be  a  temporal  person,  it  is  case 

praemunire. 

^Vhere  the  dean  and  chapter  of  any  church,  upon 
e  CofjgS  d'elire  of  an  arclibishop  or  bishop,  doth 
^se  to  elect  any  such  archbishop  or  bishop  as  is 
^niinated  unto  them  in  the  Ring's  letters  missive,  it 
Case  of  praemunire. 

Where  a  man  doth  contribute  or  give  relief  unto  any 
^uit  or  seminary  priests,  or  to  any  college  of  Jesuits 
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or  seminaiy  piiests,  or  to  any  person   brought  up 
I  therein,  and  called  horae,  and  not  returning,  it  is  case 

of  praemunire. 

Where  a  man  is  broker  of  an  usurious  contract 
\  above  ten  in  the  hundred,  it  is  case  of  praemunire. 

The  punishment y  trial,  and  proceedings  in  cases  oj 
prcemufiire. 

The  punishment  is  by  imprisonment  during  life, 

\  forfeiture  of  goods,  forfeiture  of  lands  in  fee-simple, 

and  forfeiture  of  the  profit:?  of  lands  intailed,  or  for  \ik. 

The  trial  and  proceeding  is  as  in  cases  of  misprision 

,  of  treason  ;  and  tlie  trial  is  by  peers,  where  a  peer  of 

the  realm  is  the  offender. 

OFFENCES  OF  ABJURATION  AND  EXILE. 

Cases  of  ahjuraiion  and  exiki  and  the  proceedings 
therein. 

Where   a  man  committeth  any  felony,  for  the 
which  at  this  day  he  may  have  privilege  of  sanctuar)% 
and  taketli  sanctuary,  and  confesscth  the  felony  before 
the  coroner,  he  shaU  abjure  tlie  liberty  of  the  realm» 
and  choose  his  sanctuary ;  and  if  he  commit  any  newr 
offence,  or  leave  his  sanctuary,  he  shall  lose  the  pri- 
vilege thereof,  and  suffer  as  if  he  had  not  taken  sanc- 
tuary. 

Where  a  man  not  coming  to  the  church,  and,  bein^ 
a  popish  recusant,  doth  persuade  any  of  the  Kin^'^ 
subjects  to  impugn  his  Majesty's  authority  in  caused 
ecclesiastical,  or  shall  persuade  any  subject  from  com- 
ing to  church,  or  receiving  the  communion,  or  per^ 
suade  any  subject  to  come  to  any  unlawful  convene 
tides,  or  shall  be  present  at  any  such  unlawfiil  coii^ 
venticles,  and  shall  not  afler  conform  himself  withir» 
a  time,  and  make  his  submission,  he  shall  abjure  the^ 
realm,  and  forfeit  his  goods  and  lands  during  life;  antf 
if  he  depart  not  within  the  time  }irefixcd,  or  returUy 
he  shall  be  in  the  degree  of  a  felon. 
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!'  'Where  a  man  being  a  popish  recusant,  and  not  hav- 
Hg  lands  to  the  value  of  twenty  marks  per  annum, 
jor  gi>ods  to  the  value  of  40/.  shall  not  repair  to  his 
iwelling  or  place  where  he  was  bom,  and  there  con- 
Ine  himself  A\dthin  the  compass  of  five  miles,  he 
jhall  abjure  the  realm  ;  and  if  he  return,  he  shall  be 
b  the  degree  of  a  felon. 

Where  a  man  kills  the  King's  deer  in  chases  or  fo- 
rests, and  can  find  no  sureties  after  a  year  s  imprison- 
ment, he  shall  abjure  the  realm. 

Where  a  man  is  a  trespasser  in  parks,  or  in  ponds 
pf  fish,  and  after  three  years  imprisonment  cannot 
find  sureties,  he  shall  abjure  the  realm. 

Where  a  man  is  a  ravisher  of  any  child  within  age, 
whose  marriage  belongs  to  any  person,  and  marrieth 
the  said  child  after  yeai's  of  consent,  and  is  not  able  to 

Jisfy  for  the  marriage,  he  shall  abjure  the  realm. 

OFFENCE  OF  HERESY. 

s  of  heresy  y  and  the  trial  and  proceeding  therein. 

The  declaration  of  heresy,  and  likewise  the  pro- 
ceeding and  judgment  upon  heretics,  is  by  the  com- 
mon laws  of  this  realm  referred  to  the  jurisdiction 
ecclesiastical,  and  the  secular  arm  is  reached  unto  them 
by  the  common  laws,  and  not  by  any  statute  for  the 
execution  of  them  by  the  Ring's  writ  de  h(Eretico 
S^burendo, 


.CASES  OF  THE  RING'S  PREROGATIVE. 

^r      The  King's  prerogative  in  Parliament, 

1.  The  Ring  hath  an  absolute  negative  voice  to 

^U  bills  that  pass  the  parliameut,  so  as  without  his 

^^ydX  assent  they  have  a  mere  nullity,  and  not  so 

l^uch  as  author  it  as  prescript  a,  as  senatus  consult  a 

l^ad,  notwithstanding  the  intercession  of  tribunes, 

2.  The  Ring  may  summon  parliaments,  dissolve 
^liem,  adjourn  and  prorogue  them  at  his  pleasure. 
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3.  The  King  may  add  voices  in  parliament  at  his 
pleasure,  for  lie  niay  give  privileges  to  borough  towns, 
and  call  and  create  barons  at  his  pleasure. 

4.  No  man  can  sit  in  parliament  unless  he  take  the 
oath  of  allegiance. 

The  Kifig's  prerogative  in  war  and  peace. 

1.  The  King  hath  power  to  declare  and  proclaim 
war,  and  make  and  conclude  peace. 

2.  The  Khjg  hath  power  to  make  leagues  and  con- 
federacies with  foreign  estates,  more  or  less  strait,  and 
to  revoke  and  disannul  them  at  his  pleasure. 

3.  The  King  hath  power  to  command  the  bodies  of 
his  subjects  for  service  of  his  wars,  and  to  muster, 
train,  and  levy  men,  and  to  transport  them  by  sea  or 
land  at  his  pleasure. 

4.  The  King  hath  power  in  time  of  war  to  execute 
martial  law,  and  to  appoint  aD  officers  of  war  at  his 
pleasure. 

5.  The  King  hath  power  to  grant  his  letters  of  mart 
and  reprisal  for  remedy  to  his  subjects  upon  foreign 
wrongs. 

6.  The  King  may  give  knighthood,  and  thereby 
enable  any  subject  to  perform  knight's  service. 

The  King's  prerogative  in  matter  of  money* 

1.  The  King  may  alter  his  standard  in  baseness  of 
fineness. 

2.  The  King  may  alter  liis  stamp  in  the  form  of  it. 
.  8.  The  King  may  at  his  pleasure  alter  the  valua- 
tions, and  raise  and  fall  monies. 

4.  The  King  may  by  proclamation  make  monies  of 
his  own  current  or  not. 

5.  The  King  may  take  or  refuse  the  subjects  bul- 
lion, or  coin  for  more  or  less  money. 

6.  The  King  by  proclamation  may  make  foreigfl 
nvoney  current,  or  not. 


The  King's  prerogative  in  matters  of  trade  and 
^K  traffick. 

^J.  The  King  may  consti-ain  tlie  person  of  any  of 
his  subjects  not  to  go  out  of  the  realm. 

a.  The  King  may  restrain  any  of  his  subjects  to  go 
out  of  the  realm  in  any  special  part  foreign. 

3.  The  King  may  forbid  the  exportation  of  any 
commodities  out  of  the  realm. 

4.  The  King  may  forbid  the  importation  of  any 
commotlities  into  this  realm. 

5.  The  King  may  set  a  reasonable  impost  upon  any 
foreign  wares  that  come  into  the  realm,  and  so  of 

Uive  wares  that  go  out  of  the  reahn. 
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The  King's  prerogative  in  the  persons  of  his  subjects. 

|,  1 .  The  King  may  create  any  corporation  or  body 
politic,  and  enable  them  to  purchase,  to  grant,  to  sue, 
and  be  sued ;  and  with  such  restrictions  and  limita- 
tions  as  he  pleases. 

2.  The  King  may  denizen  and  enable  any  foreigner 
for  him  and  his  descendents  after  the  charter ;  though 
lie  cannot  naturalise,  nor  enable  him  to  make  pedigree 
from  ancestors  paramount. 

3.  The  King  may  enable  any  attainted  person,  by 
his  charter  of  pardon,  and  purge  the  blood  for  time  to 
come,  though  he  cannot  restore  the  blood  for  the  time 
past. 

I      4.  Tlie  King  may  enable  any  dead  persons  in  the 
law,  as  men  professed  in  religion,  to  take  and  purchase 
,  to  the  King's  benefit. 

^M  A  twofold  power  of  the  law. 

1.  A  Direction  :  In  this  respect  the  King  is  under- 
neath the  law ;  because  his  acts  are  guided  thereby. 

2.  Correction :  In  this  respect  the  King  is  above  the 
law  ;  for  it  may  not  correct  him  for  any  offence. 
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A  twofold  power  in  the  King. 

1.  His  absolute  power,  whereby  he  may  levy  ion 
against  any  nation. 

2.  His  limited  power,  which  is  declared  and  e 
pressed  in  the  laws  what  he  may  do. 


[    ior>    ] 

AS 

EXPLANATION 

f  WHAT  MANNER  OF  PERSONS  THOSE  SHOULD  BE, 

Tli-ii  nr<»  (i>  pvrrinr  (lip  PiHvcr  or  OrJinaiirc  i»f  (tie 
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rSAT  absolute  prerogative,  according  to  the 
Jig's  pleasure,  revealed  by  his  laws,  may  be  exer- 
ed  and  executed  by  any  subject,  to  whom  power 
ly  be  given  by  the  King,  in  any  place  of  judgment 
jpmmission,  which  the  King  by  his  law  hath  or- 
■kI  :  in  which  the  judge  subordinate  cannot  wrong 
'  people,  the  law  laving  down  a  measure  by  which 
Ty  judge  should  govern  and  execute ;  a<^ainst  which 
r  if  any  judge  proceed,  he  is  by  the  law  question- 
e,  and  punishalile  for  his  transgression. 
In  this  nature  are  all  the  judges  and  commissioners 
the  land,  no  otherwise  than  in  their  courts,  in  which 
»  King  in  person  is  supposed  to  sit,  who  cannot 
ike  that  trespass,  felony,  or  treason,  which  the  law 
th  not  made  so  to  be,  neither  can  punish  the  guilty 
other  punishment  than  the  laws  have  appointed. 

ilhis  prerogative  or  power  as  it  is  over  all  the  sub- 
If  so  being  known  by  the  subjects,  they  are  with- 
excuse  if  they  offend,  and  suffer  do  wn'ong  if  they 
F'ly  punished;  and  by  this  prerogative  the  King 
eth  all  sorts  of  people  according  unto  known 

M.  The  absolute  prerogative,  which  is  in  Kings  ac- 
Bng  to  their  private  will  and  judgment,  cannot  be 
Ruted  by  any  subject ;  neither  is  it  possible  to  give 
^  power  by  commission  ;  or  fit  to  subject  the  people 
same ;  for  the  King,  in  that  he  is  the  substitute 
immediately,  the  father  of  his  people,  and  head 
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of  the  commonwealth,  hath,  by  participation  with 
God,  and  with  his  subjects,  a  discretion,  judgment, 
and  feeling;  love  towards  those,  over  whom  he  reigneth» 
only  proper  to  himself,  or  to  his  place  and  person  ;  whOj 
seeini:^  he  cannot  in  any  others  infuse  his  wisdom, 
power,  or  gifts,  which  God,  in  respect  of  his  place 
and  charge,  hath  enabled  him  withal,  can  neither 
subordinate  any  other  judge  to  govern  by  that  know* 
ledge,  which  the  King  can  no  otherwise,  than  by  bis 
known  wiU,  participate  unto  him :  and  if  any  such 
subordinate  judge  shall  obtain  commission  according 
to  the  discretion  of  such  judge  to  govern  the  people, 
that  judge  is  bound  to  think  that  to  be  his  soundest 
discretion,  which  the  law,  in  which  is  the  Kin^'i 
known  will,  sheweth  unto  him  to  be  that  justice 
which  he  ought  to  administer;  otherwise  he  might 
seem  to  esteem  himself  above  the  King's  law,  who 
will  not  govern  by  it,  or  to  have  a  power  derived  from 
other  than  from  the  King,  which  in  the  kingdom  will 
administer  justice  contraiyunto  the  justice  of  the  land: 
neither  can  such  a  judge  or  commissioner  under  the 
name  of  the  King's  authority  shroud  his  own  high 
action,  seeing  the  conscience  and  discretion  of  every 
man  is  particular  and  private  to  himself,  so  as  the  dis- 
cretion of  the  judge  cannot  be  pro|>erly  or  possibly  the 
discretion  or  the  conscience  of  the  King ;  and  if  not 
his  discretion,  neither  the  judgment  that  is  ruled  by 
another  man's  only. 

Therefore  it  may  seem  they  rather  desire  to  \t 
Kings,  than  to  rule  tlie  people  under  the  King,  which 
will  not  administer  justice  by  law,  but  by  their  own 
will. 

3.  This  administration  in  a  subject  is  derogative  to 
the  King's  prerogative ;  for  he  administereth  justice 
out  of  a  private  direction,  being  not  capable  of  a  ge- 
neral direction  how  to  use  the  King's  subjects  at  plea- 
surej  in  causes  of  particular  respect ;  which  if  no  other 
than  the  King  himself  can  do,  how  can  it  be  so  that 
any  man  should  desire  tliat  wliich  is  unfit  and  impossi- 
ble, but  that  it  must  proceed  out  of  some  exorbitant 
affection?  the  rather,  seeing  such  places  be  full  of 
trouble  and  altogetlier  unnecessary,  no  man  will  seek 


Of  Svbwrdmatt  Magutrates.  807 

to  tfanurt;  himself  into  them  but  for  hopes  of  gain.  Then 
is  not  an}*^  prerogative  oppugned,  but  maintained, 
though  it  be  desired,  that  every  subordinate  magistrate 
may  not  be  made  supreme,  whereby  he  may  seize 
upon  the  hearts  of  the  people,  take  from  the  King  the 
reelect  due  unto  him  only,  or  judge  the  people  other- 
wise than  the  King  doth  himself. 

4w  And  although  the  Prince  be  not  bound  to  render 
any  account  to  the  law,  which  in  person  he  admihis- 
treth  himself  yet  every  subordinate  judge  must  Pender 
an  account  to  the  King,  by  his  laws,  how  he  hath 
administered  justice  in  his  place  where  he  is  set.  But 
if  he  hath  power  to  rule  by  private  direction,  for  which 
there  is  no- law,  how  can  he  be  questioned  by  a  law, 
if  in  his  private  censure  he  offends  ? 

5.  Therefore,  it  seemeth,  that  in  giving  such  autho- 
rity, the  King  ordaineth  not  subordinate  magistrates, 
but  absolute  Kings :  and  what  doth  the  King  leave  to 
himself,  who  giveth  so  much  to  others,  as  he  hath  him- 
self? Neither  is  there  a  greater  bond  to  tie  the  sub- 
ject to  his  Prince  in  particular,  than  when  he  shall 
have  recourse  unto  him,  in  his  person,  or  in  his  power, 
for  relief  of  the  wrongs  which  from  private  men  be  of- 
fered ;  or  for  reformation  of  the  oppressions  which  any 
■abordinate  magistrate  shall  impose  upon  the  people. 
There  can  be  no  offence  in  the  judge,  who  hath  power 
to  execute  according  to  his  discretion,  when  the  dis- 
cretion of  any  judge  shall  be  thought  fit  to  be  limited, 
and  therefore  there  can  be  therein  no  reformation; 
whereby  the  King  in  this  useth  no  prerogative  to  gain 
his  subjects  right ;  then  the  subject  is  bound  to  suffer 
helpless  wrong ;  and  the  discontent  of  the  people  is 
cast  upon  the  King ;  the  laws  being  neglected,  which 
with  their  equity  in  all  other  causes  and  judgments, 
saving  this,  interpose  themselves  and  yield  remedy. 

6.  And  to  conclude,  custom  cannot  confirm  that 
which  is  any  ways  unreasonable  of  itself. 

Wisdom  will  not  allow  that,  which  is  many  ways 
dangerous,  and  no  ways  profitable. 

Justice  will  not  approve  that  government,  where  it 
cannot  be  but  wrong  must  be  committed. 

x2 
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Neither  can  there  be  any  rule  by  which  to  try  it, 
nor  means  of  reformation  of  it. 

7.  Therefore,  whosoever  desireth  government  must 
seek  such  as  he  is  capable  of,  not  such  as  seemeth  to 
himself  most  easy  to  execute ;  for  it  is  apparent,  that 
it  is  easy  to  him  that  knoweth  not  law  nor  justice,  to 
rule  as  he  listeth,  his  will  never  wanting  a  power  to 
itself :  but  it  is  safe  and  blameless,  both  for  the  judge 
and  people,  and  honour  to  the  King,  that  judges  be 
appointed  who  know  the  law,  and  that  they  be  lunited 
to  govern  according  to  the  law. 
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COURTS  LEET,   SHERIFFS  TURN,  etc 


he  Answers  to  the  Questions  propounded  %  Sir 
Ale.vander  Hay,  Knt.  touching  the  Office  of  Con- 
stables.   A.  D,  1608. 


J.  Question.  What  is  the  original  of  constables  ? 

Answer.  To  the  first  question  of  the  original  of 
constables  it  may  be  said,  caput  inter  nubila  condit ; 
for  the  authority  was  granted  upon  the  ancient  laws 
and  customs  of  this  kingdom  practised  long  before 
the  Conquest,  and  intended  and  executed  for  con- 
servation of  peace,  and  repression  of  all  manner 
of  disturbance  and  hurt  of  the  people,  and  that  as 
well  by  way  of  prevention  as  punishment  j  but  yet 
so,  as  they  have  no  judicial  power,  to  hear  and  de- 
termine any  cause,  but  only  a  ministerial  power,  as 
in  the  answer  to  the  seventh  article  is  demonstrated. 

As  for  the  office  of  high  or  head  constable,  the 
original  of  that  is  yet  more  obscure ;  for  though  the 
high-constable's  authority  hath  the  more  ample  cir- 
cuit, he  being  over  the  hundred,  and  the  petty-con- 
stable over  the  village;  yet  I  do  not  find  that  the 
petty-constable  is  subordinate  to  the  high-constable, 
or  to  be  ordered  or  commanded  by  him ;  and  there- 
fore, I  doubt,  the  higli-con stable  was  not  ab  oingine  ; 
but  that  when  the  business  of  the  county  increased, 
the  authority  of  justices  of  peace  was  enlarged  by 
rdivere  statutes,  and  then,  for  conveniency  sake,  the 
office  of  high-constable  grew  in  use  for  the  receiving 
of  the  commandments  and  prescripts  from  the  jus- 
tices of  peace,  and  distributing  them  to  the  petty* 
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constables :  and  in  token  of  this,  the  election  of  high. 
constable  in  most  parts  of  the  king-doni  is  by  the  ap- 
pointment of  the  justices  of  the  peace,  whereas  the 
election  of  the  petty-constable  is  by  the  people. 

But  there  are  two  thin^  unto  which  the  office  of 
constables  hath  special  reference,  and  which  of  neces- 
sity, or  at  least  a  kind  of  coogruity,  must  pi-ecede  the 
jurisdiction  of  that  office ;  either  the  things  themselves, 
or  something  that  hath  a  similitude  or  analogy  towards 
them. 

1.  The  division  of  the  territory,  or  pYiss  of  the 
shires,  into  hundi'eds,  villages^  and  towns;  for  the 
high-constable  is  officer  over  the  hundred,  and  the 
petty-constable  is  over  the  town  or  village. 

2.  The  court-leet,  unto  which  the  constable  is  at- 
tendant and  minister;  for  there  the  constables  are 
chosen  by  the  jury,  there  sworn,  and  there  that  part 
of  their  office  which  concerneth  information  is  prin- 
cipally to  be  performed :  for  the  jury  lieing  to  present 
ofiena^s  and  offenders^  are  chiefly  to  take  light  frooJ 
the  constable  of  all  matters  of  disturbance  and  nuisance 
of  the  people:  which  they,  in  respect  of  their  officet 
are  presumed  to  have  best  and  most  particulai'  know* 
l^edge  of. 

The  jurisdiction  of  the  court-leet,  is  to  three  ends. 

1.  To  take  the  ancient  oath  of  allegiance  of  all 
males  above  twelve  years. 

2.  To  inquire  of  all  offences  against  the  peace; 
and  for  those  that  are  against  the  crown  and  peace 
both,  to  inquire  of  only,  and  certify  to  the  justices  of 
gaol  delivery ;  but  those  that  are  against  Uie  peace 
simply,  they  arc  to  inquire  of  and  [tunish. 

3.  To  inquire  of,  punish,  and  remove  all  public 
nuisances  and  grievances  concerning  infection  of  air, 
corruption  of  victuals,  case  of  rhaifer,  and  contract 
of  all  other  things  that  may  hurt  nr  grieve  the  people 
in  general,  in  their  health,  quiet,  and  welfare. 

And  to  these  three  ends,  as  matters  of  policy  sub- 
ordinate, the  court-leet  hath  power  to  call  upon  the 
pledges  that  arc  to  be  taken  of  the  good  bcliaviour  of 
the  resiants  that  are  not  lew?iuU,  \md  to  inquire  oi  all 
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defaults  of  officers,  as  constables,  ale-tasters,  and  the 
like :  and  likewise  for  the  choice  of  constables,  as 
was  said. 

The  jurisdiction  of  these  leeta  is  either  remaining 
in  the  King,  and  in  that  case  exercised  by  the  sheriff 
in  his  Turn,  which  is  the  grand  leet,  or  granted  over 
to  subjects ;  but  yet  it  is  still  the  Ring's  court. 

2.  Quest.  CoiiCi'vning  the  ekctio7i  of  cohsrables? 
Answ.  The  election  of  the  petty-constable,  as  was 

«aid,  is  at  the  court-leet  by  the  inquest  that  make  the 
presentments ;  and  election  of  head  constables  is  by 
"the  justices  of  the  peace  at  their  quarter  sessions. 

3.  Quest.  How  long  is  their  office? 

Atisw.  The  office  of  constable  is  annual,  except 
they  be  removed. 

4.  Quest.  Of  what  rank  or  order  oftnen  are  theyf 
Answ.  They  be  men,  as  it  is  now  used,  of  inferior, 

yea  of  base  condition,  whicli  is  a  mere  abuse  or  de- 
generating from  the  first  institution ;  for  the  petty- 
tonstables  in  towns  ought  to  be  of  the  better  sort  of 
resiants  in  the  same;  save  that  they  be  not  aged  or 
sickly,  but  of  able  bodies  in  respect  of  keeping  watch 
and  toil  of  their  place ;  nor  must  they  be  in  any  man's 
livery.  The  high-constables  ought  to  be  of  the  ablest 
free-holders,  and  substantial  est  sort  of  yeomen,  next 
to  the  degree  of  gentlemen ;  but  should  not  be  in- 
cum  leered  with  any  other  office,  as  mayor  of  a  town, 
tunder-sheriff,  bailiff,  etc. 

5.  Quest.  JVhat  atlonHince  have  the  coiistahles? 
Answ.  They  have  no  allowance,  but  are  bound  by 

Iduty  to  perform  their  office  gratis ;  which  may  the 
ijrather  be  endured  because  it  is  but  annua),  and  they 
iare  not  tied  to  keep  or  maintain  any  servants  or  under- 
ministers,  for  that  every  one  of  the  King*s  people 
within  their  limits  are  bound  to  assist  them. 

6.  Quest.  fVhat  if  they  refuse  io  do  their  office? 
Answ.  Upon  complaint  made  of  their  refusal  to  any 

one  justice  of  peace,  the  said  justice  may  bind 
them  over  to  the  sessions,  where,  if  they  cannot  ex- 
cuse themselves  by  some  allegation  that  is  just,  they 
may  be  fined  and  imprisoned  for  their  contempt. 
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7.  Quest.  What  is  their  authority  or  power? 

Anszv.  The  authority  of  the  constable,  as  it  Ls  sub. 
stantive,  and  of  itself,  or  substituted,  and  astricted  to 
the  warrants  and  commands  of  the  justices  of  tlie 
peace ;  so  again  it  is  original,  or  additional :  for  either 
it  was  given  them  by  the  common  law,  or  else  annexed 
by  divers  statutes.  And  as  for  subordinate  power, 
wherein  the  constable  is  only  to  execute  the  com- 
mands of  the  justices  of  peace,  likewise  the  addi- 
tional power  which  is  g;iven  by  divers  statutes,  it  is 
hard  to  compreliend  in  any  brevity;  for  that  they 
do  correspond  to  the  office  and  authority  of  justices  of 
peace,  which  is  very  large,  and  are  created  by  the 
branches  of  several  statutes  :  but  for  the  original  and 
substantive  power  of  constables,  it  may  be  reduced  to 
three  heads ;  namely, 

1.  For  matter  of  peace  only. 

3.  For  peace  and  the  crown. 

3.  For  matter  of  nuisance,  disturbance,  and  disoixler, 
although  they  be  not  accompanied  with  violence  and 
breach  of  the  peace. 

First,  for  pacifying"  of  quaiTel  begun,  the  constable 
may,  upon  hot  words  given  or  likelihood  of  breach  of 
the  peace  to  ensue,  command  them  in  the  King's  name 
to  keep  peace,  and  depart,  and  forbear :  and  so  he  may, 
where  an  aflray  is  made,  part  the  same,  and  keep  the 
parties  asunder,  and  arrest  and  commit  the  breakers  of 
the  peace,  if  they  will  not  obey ;  and  call  power  to 
assist  him  for  that  purpose. 

For  punishment  of  breach  of  peace  past,  the  law  is 
very  sparing  in  giving  any  authority  to  constables,  be- 
cause they  have  not  power  judicial,  and  the  use  of  his 
office  is  rather  for  preventing  or  staying  of  mischief, 
than  for  punishment  of  oHences ;  for  in  that  part  he 
is  rather  to  execute  the  warrants  of  the  justices ;  or, 
when  sudden  matter  ariscth  upon  his  view,  or  notorious 
circumstances,  to  apprehend  oftenders,  and  to  carry 
them  before  the  justices  of  peace,  and  generally  to 
imprison  in  like  cases  of  necessity,  where  the  case 
will  not  endure  the  present  can*ying  of  the  party  be- 
fore the  justices.     And  so  much  for  peace. 
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,  Secondly,  For  matters  of  the  crown,  the  office  of 
the  constable  consisteth  chiefly  in  these  four  parts : 

1.  To  arrest. 

*    2.  To  make  hue  and  cry. 

S.  To  seai'ch. 

4,  To  seise  goods. 

All  which  the  constable  may  perform  of  his  own 
authority,  without  any  warrant  from  the  justices  of 
the  peace. 

(  1.  For,  first,  if  any  man  wOl  lay  murder  pr  felony 
to  another's  charge,  or  do  suspect  him  of  murder  or 
felony,  he  may  declare  it  to  the  constable,  and  the 
constable  ought,  upon  such  declaration  or  complaint, 
to  carry  him  before  a  justice  of  peace;  and  if  by 
common  voice  or  fame  any  man  be  suspected,  the 
constable  of  duty  ought  to  arrest  him,  and  bring  him 
before  a  justice  of  peace,  though  there  be  no  other 
accusation  or  declaration. 

2.  If  any  house  be  suspected  for  receiving  or  har- 
bouring of  any  felon,  tlie  constable,  upon  complaint 
or  common  fame,  may  search. 

3.  If  any  fly  upon  the  felony,  the  constable  ought 
to  raise  hue  and  cry. 

4.  And  the  constable  ought  to  seise  his  goods,  and 
tkeep  them  safe  without  impairing,  and  inventary  them 

!in  pi^eseuce  of  honest  neighbours. 
Thirdly,  for  matters  of  common  nuisance  and  griev- 
ances, they  are  of  very  vaiiable  nature,  according  to 
I  the  several  comforts  which  man's  life  and  society  re- 
,quireth,  and  the  contraries  w  hich  infest  the  same. 
I      In  ail  which,  be  it  matter  of  corrupting  air,  water, 
,or  victuals,  stopping,   straitening,  or  nidangering  of 
passages,  or  general  deceits  in  weights,  measiu'es,  sizes, 
or  counterfeiting  wares,  and  things  vendible;  the  of- 
fice of  constable  is  to  give,  as  much  as  in  him  lies, 
information  of  them,  aud  of  the  offenders,  in  leets, 
that  they  may  be  presented ;  but  because  leets  are 
kept  but  twice  in  the  year,  and  many  of  those  things 
require  present  and  speedy  remedy,  the  constable,  in 
I  things  notorious  and  of  vulgai*  nature,  ought  to  forbid 
and  repress  them  in  the  mean  time :  if  not,  they  are 
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for  their  contempt  to  be  fined  and  imprisoiied,  or  both, 
by  the  justices  in  their  sessions. 

8,  Quest.  fVhat  is  their  oaih  f 
Answ,  The  manner  of  the  oath  they  take  is  as  fol» 

loweth : 

"  You  shall  swear  that  you  shall  well  and  truly 
**  serve  the  King,  and  the  loM  of  this  law-day ;  and 
•*  yon  shall  cause  the  peace  of  our  sovereign  lord  the 
"  Kin^  well  and  truly  to  be  kept  to  your  power :  and 
**  you  shall  aiTcst  all  those  that  you  see  committing 
•*  riots,  debates,  and  affrays  in  breach  nf  peace  :  and 
•*  you  shall  well  and  truly  endeavour  yourself  to  your 
"  best  knowledge,  that  the  statute  of  Winchester 
**  for  watching»  hue  and  cry,  and  the  statutes  made 
*'  for  the  punishment  of  sturdy  beggars,  vagabonds, 
"  rogues,  and  other  idle  pei-sona  coming  within  youf 
"  office  be  truly  executed,  and  the  offenders  be  pu» 
**  nished :  and  you  shall  endeavour,  upon  complaint 
"  made,  to  apprehend  barrcters  and  riotous  personi 
**  making  affrays,  and  likewise  to  apprehend  felons; 
"  and  if  any  of  them  make  resistance  with  force,  and 
"  multitude  of  misdemeanors,  you  shall  make  out-cry 
"  and  pursue  them  till  they  be  taken ;  and  shall  look 
"  unto  such  persons  as  use  unlawful  games ;  and  you 
"  shall  have  regard  unto  the  maintenance  of  artillery; 
"  and  you  shall  well  and  truly  execute  all  process  and 
*'  precepts  sent  unto  you  from  the  justices  of  the 
"  peace  of  the  county;  and  you  shall  make  good  and 
*'  faithful  presentments  of  all  bloodsheds,  out-cries, 
*'  affrays,  and  rescues  made  within  your  office: 
**  and  you  shall  well  and  tndy,  according  to  your 
"  own  power  and  knowledge,  do  that  which  belongs 
**  eth  to  your  office  of  constable  to  do,  for  this  year  to 
**  come.     So  help,"  ttc. 

9.  Quest.  What  difference  is  there  betwixi  the 
high  const abies  and  pettt^'Conatabiex  ? 

Answ*  Their  authority  is  the  same  in  substance,  dif« 
fering  only  in  the  extent;  the  petty-constable  serving 
only  for  one  town,  parish,  or  borough ;  the  hcad-cont 
stable  for  the  whole  hundred :  nor  is  the  petty-con- 
stable subordinate  to  the  head-^constable  for  any  com- 
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^andment  that  proceeds  from  his  own  authority:  but 
it  is  used,  that  the  precepts  of  the  justices  be  delivered 
Mnto  the  high-constables,  who  being  few  in  number, 
\ms.y  better  attend  the  justices,  and  then  the  head- 
constables,  bv  virtue  thereof,  make  their  precepts  over 
(to  the  petty-constables. 

10.  Quest.  Whether  a  constable  may  appoint  a 
deputy  f 

Aiisxo.  In  case  of  necessity  a  constable  may  appoint 
p,  deputy,  or  in  default  thereof,  the  steward  of  the 
court-leet  may ;  which  deputy  ought  to  be  sworn  be- 
fore the  said  steward, 

The  constable's  office  consists  in  three  things : 

1.  Conservation  of  the  peace. 

S.  Serving  precepts  and  warrants. 

S.  Attendance  for  the  execution  of  statutes. 

Of  the  jurisdiction   of  Justices   itinerant   in   the 
principality  of  Wales, 

1.  They  have  power  to  hear  and  determine  all 
criminal  causes,  which  are  called,  in  the  laws  of 
England,  pleas  of  the  crown;  and  herein  they  have 
the  same  jurisdiction  that  the  justices  have  in  the 
court  of  the  King's  bench. 

2.  They  have  power  to  hear  and  determine  all  civil 
causes,  wliich  in  the  laws  of  England  are  called  com- 
tnon-pleas,  and  to  take  knowledge  of  all  fines  levied 
of  lands  or  hereditaments,  without  suing  any  dcdimus 
potestatem ;  and  herein  they  have  the  same  jurisdic- 
tion that  tlie  justices  of  the  common-pleas  do  execute 
Bt  Westminster. 

3.  They  have  power  also  to  hear  and  determine  all 
assizes  upon  disseisin  of  lands  or  hereditaments,  where- 

n  they  equal  the  jurisdiction  of  the  justices  of  assize. 

4.  Justices  of  oyer  and  terminer  therein  may  hear 
lall  notable  violences  and  outrages  perpetrated  within 
their  several  precincts  in  the  said  principality  of  Wales. 

The  Prothonotary's  office  is  to  draw  all  pleadings,  Thrse  of. 
and  entei*eth  and  ingrosseth  all  the  records  and  judg- f,,^^*^^./ 
ments  in  all  trivial  causes.  v^x. 
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The  Clerk  of  the  crown,  his  office  is  to  draw  and 

ingress  all  proceedings,  arraignments,  and  judgmente 

in  criminal  causes. 
Thew  of-        The  Mai-shars  office  is  to  attend  the  persons  of  the 
ti" judges' judges  at  their  coming,  sitting,  and  going  from  their 
di«po»i-     sessions  or  court, 
"^  The  Crier  is  tanquam  piiblicus  pr<PCO,  to  call  for 

such  persons  whose  appearances  are  necessary,  and  to 

impose  silence  to  the  people. 

The  Office  of  Justice  of  Peace. 

The  office  There  is  a  commission  under  the  great  seal  of 
ofjustke  England  to  certain  gentlemen,  giving  them  power  to 
preserve  the  peace,  and  to  resist  and  punish  all  tur* 
bulent  persons,  whose  misdemeanors  may  tend  to  the 
disquiet  of  the  people  ;  and  these  be  called  justices  of 
the  peace,  and  every  of  them  may  well  and  truly  be 
called  Eirenarcha. 

The  chief  of  them  is  called  Castas  rotulonivh  in 
whose  custody  all  the  records  of  their  proceedings  arc 
resident. 

Others  there  are  of  that  number  called  Justices  of 
peace  and  quoritm,  because  in  their  commission  tliev 
have  power  to  sit  and  determine  causes  concemin^ 
breach  of  peace  and  misbehaviour.     Tlie   words  of 
their  commission  are  conceived  thus,  Quorumy  such 
and  such,  ufium  vet  duos,  etc.  esse  volumus;  and  with- 
out some  one  or  more  of  the  (juort/??i,  no  sessions  can 
be  holden ;  and  for  the  avoiding  of  a  superfluous  num* 
ber  of  such  justices,  (for  through  the  ambition  of  many 
Jttsficesof  it  is  counted  a  credit  to  Ix*  hurthened  with  that  aw- 
^Trpdb'  ^*^^''**y')  ^^^  statute  of  38  li.  VI II,  hath  expressly 
fhllZd  ^  prohibited  that  there  shall  be  but  eight  justices  of  the 
kecijcr.      peace  in  every  county.    These  justices  hold  their  ses- 
sions quarterly. 

In  every  shire  where  the  commission  of  the  peace 
is  establi>li(d,  tliere  is  a  Clerk  of  the  peace  for  thp 
entering  and  ingrossing  of  all  procceding-s  before  the 
said  justices.     And  this  officer  is  apiK>inted  by  the 
i:    oust  OS  rotulorum. 


Office  of  Comtabkst  S^x, 

The  Office  of  Sheriffs. 

Every  shire  hath  a  sheriif,  which  word,  being  of 
the  Saxon  English,  is  as  much  as  to  say  sliire-reeve, 
or  Piinister  of  the  county:  liis  function  or  office  is  two- 
fold, namely, 

1.  Ministeiial. 

2.  Judicial. 

1.  He  is  the  minister  and  executioner  of  all  thes4H.  8. 
process  and  precepts  of  the  courts  of  law,  and  there- *^''P'  '^* 
fore  ought  to  niake  return  and  certificate. 

2.  The  sheiifl'  hath  authority  to  hold  two  several 
courts  of  distinct  natures:  1.  The  turfi,  beciiuse  he 
keepeth  his  turn  and  circuit  about  the  shire,  holdeth 
the  same  court  in  several  places,  wherein  he  doth  in- 
quiie  of  all  oflTences  perpetrated  against  the  c(>mnion 
law,  and  not  forbidden  by  any  statute  or  act  of  par- 
liament; and  the  jurisdiction  of  tliia  court  is  derived 
from  justice  distributive,  and  is  for  criminal  ofi'ences, 
and  held  twice  every  year. 

2.  The  County  Court,  wherein  he  doth  determine 
all  petty  and  small  causes  civil  under  the  value  of  forty 
shillings,  arising  within  the  said  county,  and  therefore 
it  is  called  the  county  court. 

The  jurisdiction  of  this  court  is  derived  from  jus- 
tice commutative,  and  is  held  every  month.  The 
office  of  the  sheriff  is  annual,  and  in  the  King's  gift, 
whereof  he  is  to  have  a  patent. 


The  Office  of  Escheator. 

Every  shire  hath  an  officer  called  an  Escheator, 
which  is  to  attend  the  King*s  revenue,  and  to  seize 
into  his  Majesty's  hands  all  lands  escheated,  and  goods 
or  lands  forfeited,  and  therefore  is  called  escheator ; 
and  he  is  to  inquire  by  good  inquest  of  the  death  of 
the  King's  tenant,  and  to  whom  the  lands  are  de- 
scended, and  to  seize  their  bodies  and  lands  for  ^vard, 
if  they  be  w  ithin  age,  and  is  acountable  for  the  same ; 
he  is  named  or  apixjinted  by  the  lord  treasurer  of 
England. 


tt8  Office  of  Constables,  ^c. 

The  Office  of  Coroner, 

Two  other  officers  there  are  in  every  county  called 
Coroners ;  and  by  their  office  they  are  to  inquest  in 
what  manner,  and  by  whom  every  person  dying  of  8 
violent  death,  came  so  to  their  death ;  and  to  enter 
the  same  of  record ;  which  is  matter  criminal,  and  a 
plea  of  the  crowTi :  and  therefore  they  are  called 
coroners,  or  crowners,  as  one  hath  written,  because 
their  inquiry  ought  to  be  in  corona  pojmli. 

These  officers  are  chosen  by  the  freeholders  of  the 
shire,  by  virtue  of  a  writ  out  of  the  chancery  de  coro- 
natore  eligcndo :  and  ol'  them  I  need  not  to  write 
more,  because  these  officers  are  in  use  every  where. 

General  Observations  touching  Constables,  Gaolert, 
and  Bailies. 

FoTtASMucH  as  every  shire  is  divided  into  hun- 
dreds, there  are  also  by  the  statute  of  3 1  H.  VHI. 
cap.  2(i.  ordeiY^d  and  appointed,  that  two  sufficient 
gentlemen  or  yeomen  shall  be  appointed  constables  of 
every  hundred. 

Also  there  is  in  every  shire  a  gaol  ov  prison  ap* 
pointed  for  the  restraint  of  liberty  of  such  pej'sons  as 
for  their  offences  are  thereunto  committed,  until  tbef 
shall  be  deli  veiled  by  course  of  law. 

In  every  hundred  of  every  shire  the  sheriff  thereof 
shall  nominate  sufficient  [)ersons  to  be  bailiffs  of  that 
hundred,  and  undei-nunisters  of  the  sheriffs  :  and  they 
are  to  attend  upon  the  justices  in  every  of  their  court* 
and  sessions. 

Note.  Archbishop  Sancrofl  notes  nn  this  last  chap- 
ter, written,  say  some,  by  Sir  John  Dodderidge,  oae 
of  the  justices  of  the  King*i)-bcQch,  1608. 
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SIR   FRAN-CIS   BACON,    KNIGHT, 

MI9  MAJESTY'S  SOLICITOR  GKNERAL, 


r?f ']  HE  case:  of 


THE  POST-NATI  OF  SCOTLAND, 


^ 


IM  THE  EXCHEQUER  CHAMBER, 


BEFORE   THE   I4ORD   CHANCELLOR,   AND   ALL  THE   JUDGES 
1^^  OF   KNGLAND. 

fc     .      " 

'         Maif  it  please  your  Lordships^ 

IThts  case  your  loixl^hips  do  well  perceive  to  he  of 
Icxceeding  gi'eat  consequence.  For  whether  you  do 
measui'e  that  by  place,  that  reacheth  not  only  to  the 
realm  of  England,  but  to  the  whole  island  of  Great 
Britain ;  or  whether  you  measure  that  by  time,  that 
lextendeth  not  only  to  the  present  time,  but  much 
more  to  future  generations, 

Et  nati  fiatontm,  et  qui  nasce^ilur  ab  ilUs  : 

I  And  therefore  as  that  is  to  receive  at  the  bar  a  full  and 
Ifiree  debate,  so  I  doubt  not  but  that  shall  receive  fi-om 
jyour  lordships  a  sound  an<l  just  resolution  according^ 
to  law,  and  according  to  truth.  For,  my  lords,  though 
he  were  thought  to  have  said  well,  that  said  that  for 
hiaword,  Re.v  fortissimus;  yet  h€  was  thought  to 
have  said  better,  even  in  the  opinion  of  the  King  him- 
self, that  said,  Veritas  for tisaima,  et  prcEvalet :  And 
I  do  much  rejoice  to  observe  such  a  concun*ence  in 
the  whole  carriage  of  this  cause  to  this  end,  that  truth 
may  prevail. 

The  case  no  feigned  or  framed  case ;  but  a  true 
oue  between  true  parties. 


Case  of  the  Post- Nat i  of  Scotland. 

The  title  handled  formerly  in  some  of  the  Kind's 
courts,  and  frce-Jiold  upon  it;  used  indeed  hy  his 
Majesty  in  his  }\\g]\  wisdom  to  give  an  end  to  this 
great  question,  but  not  raised ;  occasion  as  the  school- 
men say,  arrepta,  non  porrccta. 

The  case  argued  in  tlie  King's-bench  by  Mr.  Wal- 
ter with  great  liberty,  and  yet  with  good  approbation 
of  the  court :  the  persons  assigned  to  be  of  counsel  on 
that  side,  inferior  to  none  of  their  quality  and  degret* 
in  learning ;  and  some  of  them  most  conversant  and 
exercised  in  the  question. 

The  judges  in  the  King's  bench  have  adjourned 
it  to  this  place  for  conference  with  the  rest  of  their 
brethren.  Your  lordship,  my  lord  Chancellor,  though 
you  be  absolute  judge  in  the  court  wliere  you  sit,  and 
might  have  called  to  you  such  assistance  of  judges  as 
to  you  had  seemed  good ;  yet  would  not  forerun  or 
lead  in  tliis  case  by  any  opinion  there  to  be  given ;  but 
have  chosen  rather  to  come  yourself  to  this  assembly; 
all  tending,  as  I  said,  to  this  end,  whcreunto  I  for  my 
part  do  heartily  subsciibc,  ut  vincat  Veritas,  that 
truth  may  first  appear,  and  then  prevail.  And  I  do 
firmly  hold,  and  doubt  not  but  I  shall  well  maintain, 
that  this  is  the  truth,  that  C^alvin  the  plaintiff'  is  ipso 
Jure  by  the  law  of  England  a  natural  bora  subject,  to 
purchase  freehold,  and  to  bring  real  actions  within 
England.  Jn  this  case  I  must  so  consider  the  time,  as 
I  must  much  more  consider  the  matter.  And  therefore 
though  it  may  draw  my  speech  into  farther  length; 
yet  I  dare  not  handle  a  case  of  this  nature  confusedly, 
but  purpose  to  observe  the  ancient  and  exact  form  of 
pleadings;  which  is, 

Fust,  to  explain  or  induce. 

Then,  to  confute,  or  answer  objections. 

And  lastly,  to  prove,  or  confirm. 


» 


And  fu'st  for  explanation.  The  outward  question 
in  this  case  is  no  more,  but,  Wliether  a  child,  born  in 
Scotland  since  his  Majesty's  hap])y  coming  to  the 
crown  of  England,  be  naturalized  in  England,  or  no? 
But  the  inward  question  or  state  of  the  question  ever- 


of  Scotland: 

more  beginneth  where  that  which  is  confessed  on  Itoth 
sides  doth  leave. 

It  is  confessed,  that  if  these  two  realms  of  England 
and  Scotland  were  united  under  one  law  and  one  par- 
liament, and  thereby  incorporated  and  made  as  one 
kingdom,  that  the  Po^t-natus  of  such  an  union 
should  be  naturalized. 

It  is  confessed,  that  both  realms  are  united  in  the 
person  of  our  sovereign ;  or,  because  I  wiU  gain  no- 
thing by  surreption,  in  the  putting  of  the  question, 
that  one  and  the  same  natural  person  is  King  of  both 
realms. 

It  is  confessed,  that  the  laws  and  parliaments  are 
several.  So  then,  Whether  this  privilege  and  benefit 
of  naturalization  be  an  accessory  or  dependency  upon 
that  which  is  one  and  joint,  or  upon  that  wliich  is  se- 
veral, hath  been,  and  must  be  the  depth  of  this  ques- 
tion. And  therefore  your  lordships  do  see  the  state 
of  this  question  doth  evidently  lead  me  by  way  of  in- 
ducement to  speak  of  three  things :  The  King,  the 
law,  and  the  privilege  of  naturalization.  For  if  you 
well  understand  the  nature  of  the  two  principals,  and 
again  the  nature  of  the  accessory;  then  shall  you  dis- 
cern, to  whether  principal  the  accessory  doth  properly 
refer,  as  a  shadow  to  a  body,  or  iron  to  an  adamant. 

And  therefore  your  lordships  will  give  mc  leave  in 
a  case  of  this  quality,  first  to  visit  and  open  the  foun- 
dations and  fountains  of  reason,  and  not  begin  with 
the  positions  and  eruditions  of  a  municipal  law;  for 
so  was  that  done  in  the  great  case  of  mines;  and  so 
ought  that  to  be  done  in  all  cases  of  like  nature.  And 
this  doth  not  at  all  detract  from  the  sufficiency  of  our 
laws,  as  incompetent  to  decide  their  own  cases,  but 
rather  addeth  a  dignity  unto  them,  when  their  reason 
appealing  as  well  as  their  authority  doth  shew  them 
to  be  as  fine  moneys,  which  are  current  not  only  by 
the  stamp,  because  they  are  so  received,  but  by  the 
natural  metal,  that  is,  the  reason  and  wisdom  of  them. 

And  master  Littleton  himself  in  his  whole  book 
doth  commend  but  two  things  to  the  professors  of  the 
law  by  the  name  of  his  sons;  the  one,  the  inquiring 
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and  searching  out  the  reasons  of  the  Liw ;  and  the 
other,  the  observing  of  the  forms  of  pleadings.  And 
never  was  there  any  case  tliat  came  in  judgment  that 
required  more,  that  Littleton's  advice  should  be  fol- 
lowed in  those  two  points,  than  doth  the  present  case 
in  question.     And  first  of  the  King. 

It  is  evident  that  all  other  commonwealths,  monar- 
chies only  excepted,  do  subsist  by  a  law  precedent. 
For  where  authority  is  divided  amongst  many  officers, 
and  they  not  perpetual,  hut  annual  or  temporary,  and 
not  to  receive  their  authority  but  by  election,  and 
certain  persons  to  have  voice  only  to  that  election,  and 
the  like;  tliese  are  busy  and  curious  frames,  which  of 
necessity  do  pre-suppose  a  law  precedent,  written  or 
unwritten,  to  guide  and  dii'ect  them :  but  in  monaT" 
chies,  especially  hereditaiy,  tliat  is,  when  several  fa- 
milies, or  lineages  of  people  do  submit  themselves  to 
one  line,  imperial  or  royal,  the  submission  is  more  na- 
tural and  simple,  whicli  afterwards  by  laws  subse* 
quent  is  perfected  and  made  more  formal;  but  that  i* 
grounded  upon  nature.  That  this  is  so,  it  appeareth 
njotably  in  two  things;  the  one  the  platforms  and  jiat- 
tenis  wliich  arc  found  in  nature  of  monarchies;  tlie 
original  submissions,  and  their  motives  and  occasions* 
The  platforms  arc  three : 

The  first  is  that  of  a  father,  or  chief  of  a  family: 
wlio  governing  over  his  wife  by  prerogative  of  sex. 
over  his  children  by  prerogative  of  age,  and  b; 
he  is  author  unto  them  of  being,  and  over  his  scr....]^ 
by  prerogative  of  virtue  and  providence  (for  he  that  is 
able  of  body,  and  improvident  of  mind,  is  natura  ser- 
vus)  that  is  the  very  model  of  a  King.  So  is  the  opi- 
nion of  Aristotle,  lib,  iii.  Pol.  cap.  14.  where  he  saitli. 
Vcrum  autem  regnwn  est,  cum  penes  uman  est  re- 
rum  summa  potest  as:  quod  regniwi  prociuatioHcm 
J}imilice  imitatur. 

And  therefore  Lycurgus,  when  one  counselled  him 
to  dissolve  the  kingdom,  and  to  establish  another  Ibnu 
of  estate,  answered,  "  Sir,  begin  to  do  that  which  jou 
*'  advise  first  at  home  in  your  own  house  :**  notinir. 
that  the  chief  of  a  lamily  is  as  a  King;  and  that  i\\^>^' 
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that  can  least  endure  Kings  abroad,  can  ]ye  content 
to  be  Kings  at  h^me.  And  this  is  the  first  platform, 
which  we  see  is  merely  natural. 

The  second  is  that  of  a  shepherd  and  his  flock; 
which,  Xcnophon  saith,  Cyrus  had  ever  in  his  mouth. 
For  shepherds  are  not  owners  of  the  sheep;  but  their 
office  is  to  feed  and  govern:  no  more  are  Kings  pro- 
prietaries or  owners  of  the  people:  for  God  is  sole 
owner  of  people.  The  nations,  as  the  Scripture  saitli, 
are  his  inheritance:  but  the  office  of  Kings  is  to  go- 
vern, maintain,  and  protect  people.  And  that  is  not 
without  a  mystery,  that  the  first  king  that  was  insti- 
tuted by  God,  David,  for  Saul  was  but  an  untimely 
fruit,  was  translated  from  a  shepherd,  as  you  have  it 
in  Psalm  Ixxviii.  Et  elegit  David  servum  siium,  de 
gregibus ovium  sustul'U  eum, — pascere  Jacob  servum 
suutn,  et  Israel  hareditatem  suam.  Tins  is  the  se- 
cond platform;  a  work  likewise  of  nature. 

The  third  platform  is  the  government  of  God  him- 
self over  the  world,  whereof  lawful  monarchies  are  a 
shadow.  And  therefore  hoth  amongst  the  Heathen, 
and  amongst  the  Christians,  the  word,  sacred,  hath 
been  attrihuted  unto  Kings,  because  of  the  conformity 
of  a  monarchy  with  a  divine  Majesty:  never  to  a 
senate  or  people.  And  so  you  find  it  twice  in  the 
lord  Coke's  Reports;  once  in  the  second  book,  the  bi- 
shop of  Winchester's  case;  and  his  fifth  hook,  Caw- 
drie's  case;  and  more  anciently  in  the  10  of  H.  VII, 
fol.  18.  Re.v  est  persona  mixta  cum  sactrdote;  an  at- 
tribute which  the  senate  of  Venice,  or  a  canton  of 
Swisses,  can  never  challenge.  So,  we  see,  there  be 
precedents  or  platforms  of  monarchies,  both  in  nature, 
and  above  nature;  even  from  the  monarch  of  heaven 
and  earth  to  the  king,  if  you  will,  in  an  hive  of  bees. 
And  therefore  other  states  are  the  creatures  of  law : 
and  this  state  only  subsistetli  by  nature. 

For  the  original  submissions,  they  are  four  in  num- 
ber: I  will  briefly  touch  them:  The  first  is  paternity 
or  patriarchy,  which  was  when  a  family  growing  so 
g'l'eat  as  it  could  not  contain  itself  within  one  habita- 
tion, some  branches  of  the  descendants  were  forced 
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to  plant  themselves  into  new  families,  which  secOTid 
families  could  not  hy  a  natural  instinct  and  inclina- 
tion hut  bear  a  reverence,  and  yield  an  obeisance  to 
the  eldest  line  of  the  ancient  family  from  which  they 
were  derived. 

The  second  is,  the  admiration  of  virtue,  or  gi'atitude 
towartls  merit,  which  is  likewise  naturally  infitsed 
into  all  men.  Of  this  Aristotle  putteth  the  case  well* 
when  it  was  the  fortune  of  some  one  man,  either  to 
invent  some  arts  of  excellent  use  towards  man's  life, 
or  to  congregate  people,  that  dwelt  scattered,  into 
one  place,  where  they  might  cohabit  with  moi^  com- 
fort, or  to  guide  them  from  a  nujre  baiTen  land  to  a 
more  fruitful,  or  the  like:  upon  these  deserts,  and  the 
adnuration  and  recompense  of  them,  people  submitted 
themselves. 

The  third,  which  was  the  most  usual  of  all,  wa* 
conduct  in  war,  which  even  in  nature  induceth  as  great 
an  obligation  as  paternity.  For  as  men  owe  their 
life  and  being  to  their  parents  in  regard  of  genera- 
tion, so  they  owe  that  also  to  saviours  in  the  ware  in 
regard  of  preservation.  And  therefore  we  find  in  chap. 
xviii.  of  the  book  of  Judges,  ver.  22.  Diverunt  om* 
nes  mri  mi  Gideon,  Dominare  nostriy  tu  et  Jilii  iuif 
gifomam  servasti  nos  de  manu  Madian,  And  so  we 
read  when  it  was  brought  to  the  ears  of  Saul,  that 
the  people  sung  in  the  streets,  Saul  hath  kilted  his 
thousands,  and  David  his  ten  thousand  of  enemies, 
he  said  straightways :  Quid  ei  superest  nisi  ipsum 
regnumf  For  whosoever  hath  the  military  depend- 
ence, wants  little  of  being  Ring. 

The  fourth  is  an  inforced  submission,  which  is  con- 
quest, whereof  it  seemed  Nimrod  was  the  first  prec^ 
dent,  of  whom  it  is  said;  Ipse  cwpit  pot  ens  esse  in 
terra,  et  trat  robust  us  venator  coram  Domino.  And 
this  hkewise  is  upon  the  same  root,  which  is  the  sav- 
ing or  gift  as  it  were  of  life  and  being;  for  the  con- 
queror hath  power  of  life  and  death  over  his  captives; 
and  therefore  where  he  giveth  them  themselves,  he 
may  resei-ve  upon  such  a  gift  what  service  and 
subjection  he  will.  All  these  four  submissions  arc 
evident  to  he  natural  and  more  ancient  than  law. 
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To  speak  thei'efore  of  law,  which  is  the  second  part 
of  that  which  is  to  be  spoken  of  by  way  of  induce- 
ment. liRW  no  doubt  is  tlie  great  organ  by  which  the 
sovei'eign  power  doth  move,  and  may  be  truly  com- 
pared to  the  sinews  in  a  natural  body,  as  the  sove- 
reignty may  be  compared  to  the  spirits  r  for  if  the  si- 
news be  without  the  spirits,  they  are  dead  and  without 
motion;  if  the  spirits  move  in  weak  sinews,  it  causeth 
trembling ;  so  tlie  laws,  without  the  Ring's  power, 
are  dead ;  the  King*s  power,  except  the  laws  be  cor- 
roborated, will  never  move  constantly,  but  be  full  of 
staggering  and  trepidation.  But  to^\^rds  the  King 
himself  the  law  doth  a  double  office  or  operation  : 
the  fii'st  is  to  intitle  the  King,  or  design  htm  :  and  in 
that  sense  Bracton  saith  well,  lib.  1.  fol  5.  and  lib.  3, 
fob  107.  Le.v  facit  quod  ipse  sit  Re.v  ;  that  is,  it  de- 
fines his  title ;  as  in  our  law.  That  the  kingdom  shall 
go  to  the  issue  female ;  that  it  shall  not  be  departable 
amongst  daughters ;  that  the  haM-blood  shall  be  re- 
spected, and  other  points  differing  from  the  rules  of 
common  inheritance.  The  second  is,  that  whereof  we 
Deed  not  fear  to  speak  in  good  and  happy  times,  such 
as  these  are,  to  make  the  ordinaiy  power  of  tlie  King 
more  definite  or  regular :  for  it  was  well  said  by  a 
father,  pknititdo  potestatis  est  plenitudo  tcmpcstatis. 
And  althougli  the  King,  in  his  person,  be  so/w^w,?  legi- 
buSy  yet  his  acts  and  grants  are  limited  hy  law,  and 
we  argue  them  every  day. 

But  I  demand.  Do  these  offices  or  operations  of 
law  evacuate  or  frustrate  the  original  submission,  which 
was  natural?  Or  shall  it  be  said  that  aU  allegiance  is  by 
law  ?  No  more  than  it  can  be  said,  that  potestas  pa- 
triSi  the  power  of  the  father  over  the  child,  is  by  law ; 
and  yet  no  doubt  laws  Ao  diversely  define  of  that  also ; 
the  law  of  some  nations  having  given  fathers  power 
to  put  their  children  to  death ;  othei-s,  to  sell  them 
thrice ;  others,  to  disinherit  them  by  testament  at  plea- 
sure, and  the  like.  Yet  no  man  will  affirm,  that  the 
obedience  of  the  child  is  by  law,  though  laws  in  some 
points  do  make  it  more  positive :  and  even  so  it  is  of 
allegiance  of  subjects  to  hereditary  monarchs,  wVkss:\\ 
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is  corroborated  and  confirmed  by  law,  but  is  the  work 
of  the  law  of  nature.  And  therefore  you  shall  find 
the  observation  true,  and  almost  general  in  all  states, 
that  their  lawgivers  were  long  after  their  lu*st  Kings, 
who  govemecl  for  a  time  by  natural  equity  without 
law  :  so  wjis  Theseus  long  before  Solon  in  Athens :  so 
wasEury  tion  and  Sous  long  before  Lycurgus  in  SparU: 
BO  was  Romulus  long  before  the  Decemviri.  And  even 
amongst  ourselves  there  were  more  ancient  Kings  of 
tlie  Saxons ;  and  yet  the  laws  ran  under  the  name  oH 
Edgar's  laws.  And  in  the  rcfounding  of  the  kingdom 
in  tlie  j>erson  of  WHliam  the  Conqueror,  when  the  laws 
were  in  some  confusion  for  a  time,  a  man  may  truly 
say,  that  King  Edward  I.  was  the  first  lawgiver,  who 
enacting  some  laws,  and  collecting  others,  brought 
the  law  to  some  perfection.  And  therefore  I  will  con- 
clude this  point  with  the  stile  which  divers  acts  of 
pai'liaments  do  give  unto  the  King  ;  Which  term  him 
very  effectually  and  truly,  "  our  natural  sovereign  liege 
lord/'  And  as  it  was  said  by  a  principal  judge  here 
present  when  he  served  in  another  place,  and  ques* 
tion  was  moved  by  some  occasion  uf  the  title  of  Bui- 
lein's  lands,  that  he  would  never  allow  that  Queen 
Elizabeth  (I  remember  it  for  the  efficacy  of  the  phrase) 
should  be  a  statute  Queen,  but  a  conmion-law  Queen: 
Bo  surely  I  shall  hardly  consent  that  the  King  shall  be 
esteemed  or  called  only  our  rightful  sovereign,  or  our 
lawful  sovereign,  but  our  natural  liege  sovereign ;  as 
acts  of  parliament  speak  :  for  as  the  common  law  is 
more  worthy  than  the  statute  law ;  so  the  law  of  na- 
ture is  more  worthy  than  them  both.  Having  spoken 
now  of  the  King  and  the  law,  it  remaineth  to  sjieak 
oi"  the  privilege  and  benefit  of  naturalization  itself; 
and  that  according  to  the  rules  of  the  law  of  England* 

Naturalization  is  best  discerned  in  the  degreeswherC' 
by  the  law  doth  mount  and  ascend  thereunto.  For 
it  seemeth  admirable  unto  nie,  to  consider  with  what  a 
measured  hand  and  with  how  true  projKirtions  our  law 
doth  impart  and  confer  the  several  dcgixies  of  this 
benefit.     The  degrees  are  lour. 

The  first  degree  of  persons,  as  to  this  purpose,  that 
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the  law  takes  knowledge  of,  is  an  alien  enemy ;  that 
is,  such  a  one  as  is  born  under  the  obeisance  of  a 
prince  or  state  that  is  in  hostility  with  tlie  Ring  of  Eng- 
land. To  this  person  the  law  giveth  no  benefit  or 
protection  at  all,  but  if  he  come  into  the  realm  after 
war  proclaimed,  or  war  in  fact,  he  comes  at  his  own 
pei-il,  he  may  be  used  as  an  enemy :  for  the  law  ac- 
counts of  him,  but,  as  the  Scripture  saith,  as  of  a  spy 
that  comes  to  sec  the  weakness  of  tlie  land.  And  so 
it  is  in  2  Ric.  III.  fol.  2.  Nevertheless  this  admitteth 
a  distinction.  For  if  he  come  with  safe-conduct  other- 
wise it  is  :  for  then  he  may  not  be  violated,  either  in 
pereon  or  goods.  But  yet  he  must  fetch  his  justice  at 
the  fountain-head,  for  none  of  the  conduit  pipes  are 
open  to  him  ;  he  can  have  no  remedy  in  any  of  the 
King's  courts ;  but  he  must  complain  himself  before 
the  Ring's  privy  council :  there  he  shall  have  a  pro- 
ceeding summary  from  hour  to  hour,  the  cause  shall 
be  determined  by  natural  equity,  and  not  by  rules  of 
law ;  and  the  decree  of  the  council  shall  be  executed 
by  aid  of  the  chancery,  as  in  13  Ed.  IV.  And  this 
is  the  fii'st  degree 

The  second  person  is  an  alien  friend,  that  is,  such 
a  one  as  is  born  under  the  obeisance  of  such  a  King 
or  state  as  is  confederate  with  the  King  of  England, 
or  at  least  not  in  war  with  him.  To  this  person  the 
law  allottcth  this  benefit,  that  as  the  law  accounts 
that  the  hold  it  hath  over  him,  is  but  a  transitory  hold, 
for  he  may  be  an  enemy,  so  the  law  doth  indue  him 
but  with  a  transitory  benefit,  that  is,  of  moveable  goods 
and  personal  actions.  But  for  free-hold,  or  lease,  oi* 
actions  real  or  mixt,  he  is  not  enabled,  except  it  be 
in  autre  droit.  And  so  it  is  9  E.  IV.  fol.  7.  19  E.  IV. 
foL  ().  5  Mar.  and  divers  other  books. 

The  third  person  is  a  denizen,  using  the  word  pro- 
perly, for  sometimes  it  is  confounded  with  a  natural 
born  subject.  This  is  one  that  is  hut  subditus  insitivus, 
or  adoptivuSf  and  is  never  by  buth,  but  only  by  the 
King's  charter,  and  by  no  other  mean,  come  he  never 
so  young  into  the  realm,  or  stay  he  never  so  long. 


327 


328  Case  of  the  Post-Nati  of  Scotland. 

Mansion  or  habitation  will  not  indenize  him,  no,  nor 
swearing  obedience  to  the  King  in  a  leet,  which  doth 
in-law  the  subject ;  but  only,  as  I  said,  the  King's 
gi-ace  and  gift.  To  this  person  the  law  giveth  an 
ability  and  capacity  abridged,  not  in  matter,  but  in 
time.  And  as  there  was  a  time  when  he  was  not  sub- 
ject, so  the  law  doth  not  acknowledge  him  before  that 
time.  For  if  he  purchase  free-hold  after  his  denization, 
he  may  take  it ;  but  if  he  have  purchased  any  before, 
he  shall  not  hold  it  :  so  if  he  have  children  after,  they 
shall  inherit ;  but  if  he  have  any  before,  they  shall  not 
inherit.  So  as  he  is  but  privileged  a  parte  post^  as  the 
schoolmen  say,  and  not  a  parte  ante* 

The  fourth  and  last  degree  is  a  natural  bom  subject, 
which  is  evermore  by  birth,  or  by  act  of  parliament ; 
and  he  is  complete  and  entire.  For  in  the  law  of  Eng- 
land tlierc  is  nii  ultra,  there  is  no  more  subdivision  or 
more  subtile  division  beyond  these:  and  therein  it 
seemeth  to  me  that  the  wisdom  of  the  law,  as  I  said, 
is  to  be  admired  both  ways,  both  because  it  distiii* 
gnisheth  so  far,  and  because  it  dotli  not  distinguish 
farther.  For  I  know  that  other  laws  do  admit 
more  curious  distinction  of  this  privilege ;  for  the  Ro- 
mans had,  besides  J?^5  cwitatis,  which  answeretli  to 
naturalization,  Jus  sujfj^agii.  For  although  a  man 
were  naturalized  to  take  lands  and  inheritance,  yet  he 
was  not  enabled  to  liave  a  voice  at  passing  of  laws,  or 
at  election  of  officei-a.  And  yet  farther  they  havey'w 
petitioniSi  or  jus  honorum.  For  though  a  man  had 
voice,  yet  he  was  not  capable  of  honour  and  office. 
But  these  be  the  devises  commonly  of  popular  or  fiw 
estates,  which  are  jealous  whom  they  take  into  thdr 
number,  and  are  unfit  for  monarchies  ;  but  by  the  law 
of  England,  the  subject  that  is  natural  born  hath  a  ca- 
pacity or  ability  to  all  benefits  whatsoever ;  I  say  capa- 
city or  ability  :  But  to  reduce  potentiam  in  actwnM 
another  case.  For  an  earl  of  Ireland,  though  he  be 
naturalized  in  England,  yet  bath  no  voice  in  the  par- 
liament of  England,  except  he  have  either  a  call  by 
writ,  or  creation  by  patent ;  but  he  is  capable  of  either. 
But  Jupon  this  quadripaitite  division  of  the  ability  of 
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persons  I  do  obsei-ve  to  your  lordships  three  things, 
bein^  all  effectually  pertinent  to  the  question  in  hand. 

The  hi*st  is,  that  if  any  man  conceive  that  the  rea- 
sons for  the  Post'fiati  might  serve  as  well  for  the  An- 
te-nati,  he  may  by  the  distribution  which  we  have 
made  plainly  perceive  his  error.  For  the  law  looketh 
not  back,  and  therefore  cannot,  by  any  matter  e.vpost 
factOy  after  bu'th,  alter  the  state  of  the  birth  ;  wherein 
no  doubt  the  law  hath  a  grave  and  profound  reason ; 
which  is  this,  in  few  words,  Nemo  subito  fmgitur  ; 
aliud  est  nasci,  aliud  fieri :  we  indeed  more  respect 
and  affect  those  worthy  gentlemen  of  Scotland  whose 
merits  and  conversations  we  know  ;  but  the  law  that 
proceeds  upon  general  reason,  and  looks  upon  no  mens 
feces,  affecteth  and  privilegeth  those  which  drew  their 
first  breath  under  the  obeisance  of  the  King  of 
England. 

The  second  point  is,  that  by  the  former  distribution 
it  appeareth  that  there  be  but  two  conditions  by  birth, 
either  alien, or  natural  horrifiiam  tertmmpcmtus  ig7W' 
ramus.  It  is  manifest  then,  that  if  the  Post-?iati  of 
Scotland  be  not  natural  born,  they  arc  alien  born,  and 
in  no  better  degree  at  all  than  FlemingSjjFrench,  Ita- 
lians, Spanish,  Germans,  and  others,  wliich  are  all  at 
this  time  alien  friends,  by  reason  liis  Majesty  is  in 
peace  with  all  the  world. 

The  third  point  seemeth  to  me  very  worthy  the  con- 
sideration ;  which  is,  that  in  all  the  distributions  of 
persons,  and  the  degrees  of  abilities  or  capacities,  the 
King's  act  is  all  in  all,  without  any  manner  of  respect 
to  law  or  parliament.  For  it  is  the  King  that  makes 
an  alien  enemy,  by  proclaiming  a  war,  wherewith  the 
law  or  parliament  intermeddles  not.  So  the  King  only 
grants  safe-conducts,  wherewith  law  and  parliament 
intermeddle  not.  It  is  the  King  likewise  that  makcth 
an  alien  friend,  by  concluding  a  peace,  wherewith  law 
and  parliament  intermeddle  not.  It  is  the  King  that 
makes  a  denizen  by  his  charter,  absolutely  of  his  pre- 
rogative and  power,  wherewith  law  and  parliament 
intermeddle  not.  And  therefore  it  is  strongly  to  be 
inferred,  that  as  all  these  degrees  depend  wholly  w\v«iAv 
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the  King's  act,  and  no  ways  upon  law  or  parliament: 
so  the  fourth,  althoue^h  it  cannot  by  tlie  Kings  patent, 
but  by  operation  of  law,  yet  that  the  law,  in  that 
operation,  resijecteth  only  the  King's  person,  without 
respect  of  subjection  to  law  or  parliament.  And  thus 
much  by  way  of  explanation  and  inducement ;  which 
btung  all  matter  in  eftect  confessed,  is  the  strongest 
ground-work  to  that  which  is  contradicted  or  contro- 
verted. 

There  followeth  the  confutation  of  the  arguments 
on  the  contraiy  side. 

That  which  hath  been  materially  objected,  maybe 
reduced  to  four  heads. 

The  fii-st  is,  that  the  piivilcge  of  naturalization  fol- 
loweth allegiance,  and  that  allegiance  followeth  the 
kingdom. 

The  second  is  drawTi  from  that  common  ground, 
cmn  duo  jura  concurrunt  in  una  persona^  aquum  est 
ac  si  esscnt  in  duobus  ;  a  rule,  the  words  whereof  are 
taken  from  the  civil  law ;  but  the  matter  of  it  is  re- 
ceived in  all  laws ;  being  a  very  line  or  rule  of  reason, 
to  avoid  confusion. 

The  third  consisteth  of  certain  inconveniences  con- 
ceived to  ensue  of  this  general  naturalization,  ipjrojwrtf. 

The  fourth  is  not  properly  an  objection,  but  a  pre-, 
occupation  of  an  objection  or  proof  on  our  part,  by  a 
distinction  devised  between  countries  devulute  by  de- 
scent, and  acquired  by  conquest. 

For  the  first,  it  is  not  amiss  to  observe  that  those 
who  maintain  this  new  opinion,  whereof  there  is  allim 
sikiititim  in  our  books  of  law,  are  not  well  agreed  in 
what  form  to  utter  and  express  that :  for  some  said  that 
allegiance  hath  respect  to  the  law,  some  to  the  crowij, 
some  to  the  kingdom,  some  to  the  body  politic  of  the 
King  :  so  there  is  confusion  of  tongues  amongst  them, 
as  it  commonly  cometh  to  pass  in  opinions  that  hare 
their  foimdations  in  subtility  and  imagination  of  man's 
wit,  and  not  in  the  ground  of  nature.  But  to  leave 
their  words,  and  to  come  to  their  proofs :  they  endea- 
vour to  prove  this  conceit  by  three  manner  of  proofs ; 
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first,  by  reason ;  then,  by  certain  inferences  out  of 
statutes;  and  lastly,  by  certain  book -cases,  mention- 
ing and  reciting  the  forms  of  pleadings. 

The  reason  they  bring  is  this ;  that  naturalization 
is  an  operation  of  the  law  of  England ;  and  so  indeed 
it  is,  that  may  be  tlie  true  genus  of  it. 

Then  they  add,  that  granted,  that  the  law  of  Eng- 
land is  of  force  only  within  the  kingdom  and  doini- 
nions  of  England,  and  cannot  operate  but  where  it  is 
in  force.  But  the  law  is  not  in  force  in  Scotland, 
therefore  that  cannot  endure  this  benefit  of  naturali- 
zation by  a  birth  in  Scotland. 

This  reason  is  plausible  and  sensible,  but  extremely 
erroneous.  For  the  law  of  England,  for  matters 
of  benefit  or  forfeitures  in  England,  operateth  over 
the  world.  And  because  it  is  truly  said  that  respub- 
lica  continetur  poena  et  prtemio,  I  will  put  a  case  or 
two  of  either. 

It  is  plain  that  if  a  subject  of  England  had  conspu"ed 
the  death  of  the  King  in  foreign  parts,  it  was  by  the 
common  law  of  England  treason.  How  prove  I  that  ? 
By  the  statute  of  35  H.  Vlll.  cap.  2.  wherein  you  shall 
find  no  words  at  all  of  making  any  new  case  of  treason 
which  was  not  treason  before,  but  only  of  ordaining  a 
form  of  trial ;  €7'go,  it  was  treason  before  :  and  if  so, 
then  the  law  of  England  works  in  foreign  parts.  So 
of  contempts,  if  the  King  send  his  privy  seal  to  any 
subject  beyond  the  seas,  commanding  him  to  return, 
and  he  disobey,  no  man  will  doubt  but  there  is  a  con- 
tempt, and  yet  the  fact  enduring  the  contempt  wjis 
committed  in  foreign  parts. 

Therefore  the  law  of  England  doth  extend  to  acts  or 
matters  done  in  foreign  parts.  So  of  rewai'd,  privilege 
ar  benefit,  we  need  seek  no  other  instance  than  the 
instance  in  question ;  for  I  will  put  you  a  case  that  no 
man  shall  deny,  wliere  the  law  of  England  doth  work 
and  confer  the  benefit  of  naturalization  upon  a  birth 
neither  within  the  dominions  of  the  kingdom,  nor  King 
of  England.  By  the  statute  of  25  E.  Ill*  which,  if  you 
will  believe  Hussey,  is  but  a  declaration  of  the  com- 
mon law,  all  children  born  in  any  parts  of  the  v/oiVd, 
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thQT  be  of  Engli!$h  parents  continuii)]^  at  that  time 
MxL'^v.  suhjects  to  the  King,  and  having  clone  no  act 
forfeit  the  benefit  of  their  allegiance,  are  ipso  facto 
IsaturalizecL     Nay,  if  a  man  look  narrowly  into  the 
[law  in  this  point,  he  shall  find  a  consequence  that  may 
liceni  at   tlie  first  strange,  but  yet  cannot   be  well 
[•voided  ;  which  is,  that  if  divers  famiUes  of  Englisli 
[men  and  women  plant  themselves  at  3Iiddleborough, 
or  at  Uoan*  or  at  Lisbon,  and  have  issue,  and  their  de- 
8cendent.s<lo  intermarry  amongst  themselves,  without 
any  iiiteimixture  of  foreign  blood ;  such  descendents 
are  naturalized  to  all  generations:  for  eveiy  genera- 
tion is  Ktill  ol'  liege  parents,  and  therefore  naturalized; 
so  as  you  may   have    whole  tribes  and  lineages  of 
Knglisli  in  foreign  countries. 

And  therefore  it  is  utterly  untrue  that  the  law  of 
Iviiglaml  cannot  operate  or  confer  naturalization,  but 
only  within  the  liouiids  of  the  dominions  of  England. 
V\}  come  now  to  their  inferences  upon  statutes; 
the  lirst  is  out  of  tfiis  statute  wliich  I  last  recited.  In 
which  statute  it  is  said,  that  in  four  several  places 
tliere  are  these  words,  '*  born  within  the  allegiance  of 
Etiglanil ;"  or  again,  *'  born  without  tlie  allegiance  of 
**  England,"  which,  say  they,  applies  the  allegiance 
to  the  kingdom,  and  not  to  the  person  of  tlie  King. 
To  this  the  answer  is  easy ;  for  there  is  no  tro|K*  of 
spcTch  more  familial*  than  to  use  the  place  of  addition 
for  the  person.  So  we  say  commonly,  the  line  of 
York,  or  the  line  of  Lancaster,  for  the  lines  of  the 
duke  of  York,  or  the  duke  of  Lancaster. 

So  we  say  the  |K)ssessions  of  Somerset  or  W«^ 
wick,  intending  the  |X)ssessions  of  the  dul  v>- 

mei>et  or  earls  of  Warwick.  So  we  see  v.,...  .^n, 
Salisbury,  Northampton,  for  the  earls  of  Salisbury  «r 
Nortiiampton*  And  in  the  very  same  manner  the  sta- 
tute speaks,  allegiance  of  England,  for  allegiance  of 
the  King  of  England.  Nay  more,  if  there  had  Ijeen  no 
▼arietj  in  Uic  (tcnning  of  that  statute,  this  collcctidi 
had  had  a  little  more  force:  for  those  uronk  might 
have  been  thought  to  ha%x  lieen  used  of  tmrpoae  aad 
in  pro|inely ;  but  you  may  find  iu  three  other  arteiil 


'last  of  the  Post-NatiofScotlam 

places  of  the  same  statute,  allegiance  and  obeisance 
of  the  King  of  England,  and  especially  in  the  material 
and  concluding  place,  that  is  to  say,  children  whose 
parents  were  at  the  time  of  their  birth  at  the  faith  and 
obeisance  of  the  Ring  of  England.  So  that  it  is  ma- 
nifest by  this  indifferent  and  promiscuous  use  of  both 
phrases,  the  one  proper,  tlie  other  improper,  tliat  no 
man  can  ground  any  inference  upon  these  words  with- 
out danger  of  cavilhition. 

The  second  statute  out  of  which  they  infer,  is  a 
statute  made  in  32  Hen.  VIII.  touching  the  policy  of 
strangers  tradesmen  within  this  i-ealm.  For  the  par- 
liament finding  that  they  did  eat  the  Englishmen  out 
of  trade,  and  that  they  entertained  no  apprentices  but 
of  their  own  nation,  did  prohibit  that  they  should 
receive  any  apprentice  but  the  King's  subjects.  In 
which  statute  is  said,  that  in  nine  several  places  there 
is  to  be  found  this  context  of  words,  "  aliens  bgjm  out 
"  of  the  King's  obedience;"  which  is  pregnant,  say 
they,  and  doth  imply  that  there  be  aliens  bom  within 
the  King's  obedience.  Touching  this  inference,  I 
have  heard  it  siiid,  (jui  hceret  in  litera,  hceret  in  cor- 
tice;  but  this  is  not  worthy  the  nam?  oi  cortcVy  it  is 
but  mitscus  corticls^  the  moss  of  the  bark.  For  it  is 
evident  that  the  statute  meant  to  speak  clearly  and 
without  equivocation,  and  to  a  common  understand- 
ing. Now  then  there  are  aliens  in  common  reputa- 
tion, and  aliens  in  precise  construction  of  law  ;  the 
statute  then  meaning  not  to  comprehend  Irishmen, 
or  Jerseymen,  or  Calais-men,  for  explanation-sake, 
lest  the  word  alien  might  be  extended  to  them  in  a 
vulgar  acceptance,  added  those  further  words,  "  born 
"  out  of  the  King's  oliedience."  Nay,  what  if  we 
should  say,  tliat  those  words,  according  to  the  re- 
ceived laws  of  sj)eech,  are  no  words  of  difference  or 
limitation,  but  of  declaration  or  description  of  an  alien, 
as  if  it  liad  been  said,  with  a  videlicet,  aliens ;  that 
is,  such  as  are  born  out  of  the  King's  obedience? 
they  cannot  put  us  from  tliat  construction.  But  sure  I 
am,  if  the  bark  make  for  them,  the  pith  makes  for  us; 
for  the  privilege  of  liberty  which  the  statute  means  to 
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jdeny  to  aliens  of  entertaining  apprentices,  is  deQ]i4 
to  none  bom  within  the  King's  obedience,  call  them 
I  aliens  or  what  you  will.    And  therefore  by  their  reason, 
I  a  Post-natus  of  Scotland  shall  by  that  statute  keep 
[  what  stranger  apprentices  he  will,  and  so  is  put  in  the 
[degree  of  an  English.   The  third  statute  out  of  which 
[inference  is  made,  is  the  statute  of  14  E.  III.  cap.soio, 
[  which  hath  been  said  to  be  our  very  case ;  and  1  am 
I  of  that  opinion  too,  but  directly  the  other  way.  There- 
(fore  to  open  the  scope  and  purpose  of  that  statute: 
[After  that  the  title  to  the  crown  of  France  was  devo- 
llute  to  K.  E.  III.  and  that  he  had  changed  his  stilt*, 
Mjhanged  his  arms,  clianged  his  seal,  as  his  Majesty 
lath  done,  the  subjects  of  England,  saith  the  statute, 
conceived  a  fear  tliat  the  realm  of  England  might  be- 
come subject  to  the  realm  of  France,  or  to  the  King  as 
King  of  France.     And  I  will  give  you  the  reasons  of 
the  double  fear,  that  it  should  become  subject  to  the 
realm  of  France.  They  had  this  reason  of  fear;  Nor- 
mandy had  conquered  England,  Normandy  was  feudal 
of  France,  therefore  because  the  superior  seigniory  of 
France  was  now  united  in  right  with  the  tenancy  of 
Normandy,   and  that  England,  in  regard  of  the  con- 
quest, might  bo  taken  as  a  perquisite  to  Normandy, 
they  had  pro!>able  reason  to  fear  that  the  kingdom  of 
England  might  be  drawn  to  be  subject  to  the  realm  of 
France.    The  other  fear,  that  England  might  become 
subject  to  the  King  as  King  of  France,  grew  no  doubt 
of  this  foresight,  that  the  Rings  of  England  might  l)e 
like  to  make  their  mansion  and  seat  of  their  estate  in 
France,  in  regard  of  the  chmate,  wealth,  and  glory  of 
that  kingdom ;  and  thereby  the  kingdom  of  F^ngland 
might  be  governed  by  the  King's  mandates  and  pre- 
cepts issuing  as  from  the  King  of  France.     But  they 
will  say,  whatsoever  the  occasion  was,  here  you  have 
the  difference  authorised  of  subjection  to  a  King  ge- 
nerally, and  subjection  to  a  King  as  King  of  a  certain 
kingdom  :  but  to  this  I  give  an  answer  three-fold  : 

First,  it  presseth  not  the  question;  for  doth  any 
man  say  that  a  Posf-natus  of  Scotland  is  naturalized 
in  England,  because  he  is  a  subject  of  the  Kini'  -"<  K  in^ 
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of  England  ?     No,  but  generally  because  he  is  the 
King  s  subject. 

Secondly,  The  scope  of  this  law  is  to  make  a  dis- 
tinction between  crown  and  crowTi ;  but  the  scope  of 
their  argument  is  to  make  a  difference  between  crown 
and  person.     Lastly,  this  statute,  as  I  said,  is  our  very 
case  retorted  against  them ;  for  this  is  a  direct  statute 
of  separation,  which  presupposcth  that  the  common 
law  had  made  an  union  of  the  crowns  in  some  degree, 
by  virtue  of  the  union  in  the  King's  iierson :  if  this 
statute  had  not  been  made  to  stop  and  cross  tlie  course 
of  the  common  law  in  that  point,  as  if  Scotland  now 
should  be  suitors  to  the  King,  that  an  act  might  pass 
to  like  effect,  and  upon  like  fear.     And  theretbre  if 
you  will  make  good  your  distinction  in  this  present 
case,  shew  us  a  statute  for  that.     But  I  hope  you  can 
shew  no  statute  of  separation  between  England  and 
Scotland.     And  if  any  man  say  that  this  was  a  statute 
declaratory  of  the  common  law,  he  doth  not  mark  how 
that  is  penned:  for  after  a  kind  of  historical  declaration 
in  the  preamble,  that  England  was  never  sulyect  to 
France,  the  body  of  the  act  is  penned  thus :  "  The 
King  doth  grant  and  establish  ;*'  which  are  words 
merely  introductive  mvce  iegis,  as  if  the  King  gave  a 
charter  of  franchise,  and  did  invest,  by  a  donative,  the 
subjects  of  England  with  a  new  privilege  or  exemption, 
which  by  the  common  law  they  had  not. 

To  come  now  to  the  book-cases  which  they  put ; 
which  I  will  couple  together,  because  they  receive  one 
joint  answer. 

The  first  is  42  E,  III.  ibl.  where  the  book  saitli, 
exception  was  taken  that  the  plaintiff  was  born  in  Scot- 
land at  Ross,  out  of  the  allegiance  of  England, 

The  next  is  22  H.  VL  fol.  38.  Adrian's  case  ;  where 
it  is  pleaded  that  a  woman  was  born  at  Bruges,  out 
of  the  allegiance  of  England. 

The  third  is  13  Eliz.  Dyer,  fol.  300.  where  the  case 
begins  thus :  Doctor  Story  qui  notorie  dlg/wscitur 
esse  subditus  regni  Aiigli(£.  In  all  these  three,  say 
they,  that  is  pleaded,  that  the  party  is  subject  of 
the  kingdom  of  England,  and  not  of  the  King  of 
England. 
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To  these  books  I  give  tliis  answer,  that  they  be  not 
the  pleas  at  lar^e,  but  the  words  of  the  reporter,  who 
speaks  compendiously  and  narratively,  and  not  acconl- 
ing  to  the  solemn  words  of  the  pleading.  If  you  find 
a  case  put,  that  it  is  pleaded  a  man  was  seised  in  fee- 
simple,  you  will  not  infer  upon  that,  that  the  words  of 
the  pleading'  were  infcodo  simplici,  but  sibi  et  hcrredi- 
bus  suis.  But  shew  me  some  precedent  of  a  pleading 
at  large,  of  tmtus  sub  Ugeantia  regni  AtigUa;  fiw 
whereas  Mr. Walter  said  that  pleadings  are  variable  in 
tills  point,  he  would  fain  bring  it  to  that ;  but  there  is 
no  such  matter;  for  the  pleadings  are  constant  and 
uniform  in  this  point :  they  may  vary  in  the  word 
JldeSi  or  Ugeantia^  or  obedientia,  and  some  other  cir- 
cumstances ;  but  in  the  form  of  regni  and  regis  they 
vary  not :  neither  can  there,  as  I  am  persuaded,  be  anjr 
one  instance  shewed  forth  to  the  contrary.  See  9  Eliz. 
4,  Baggot's  Assize,  foL  7.  where  the  pleading  at  large 
is  entered  in  the  book;  there  you  have  altcnigem 
flatus  extra  iigeaniiam  domini  regis  AngUcc.  See  the 
precedents  in  the  book  of  entries,  pi.  7.  and  two  other 
places,  for  there  be  no  more :  and  there  you  shall  find 
still  sub  Ugeantia  domini  regis^  or  e.vtra  ligeatitiam 
domini  I'cgis.  And  therefore  the  forms  of  pleading, 
which  are  things  so  reverend,  and  are  indeed  towards 
the  reasons  of  the  law,  aspalma,  and  pugfius,  contain- 
ing the  reason  of  the  law,  opened  or  unfolded,  or  dis- 
played, they  make  all  for  us.  And  for  the  very  words  of 
reporters  in  books,  you  must  acknowledge  andsay,i7/ccf 
obruimur  numero.  For  you  have  22  Ass.  pi.  25,  27 
Ass.  the  prior  of  Shells  case,  pi.  48.  14  H.  IV.  foL  19- 
3  H.  VI.  fol.  35.  6  H.  VllL  in  my  lord  Dyer,  fol.  S. 
In  all  these  books  the  very  words  of  the  reporters  ha>'C 
"  the  allegiance  of  the  King,"  and  not,  the  allegiance 
of  England.  And  the  hook  in  the  24  Edw.  III.  which 
is  your  best  book,  although  while  it  is  tossed  at  the 
bar,  you  have  sometimes  the  words  **  allegiance  of 
England,"  yet  when  it  comes  to  Thoip,  chief  justice, 
to  give  the  rule,  he  saith,  "  we  wiU  be  certified  by 
**  the  roll,  whether  Scotland  be  within  the  allegiance 
"  of  the  King.''  Nay,  that  fai'ther  form  of  pleading 
beateth  down  your  opinion  :  That  it  sufficeth  not  to 
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fciy  that  he  is  bom  out  of  the  allegiance  of  the  King", 
and  stay  there,  but  he  must  shew  in  the  aifirmative, 
under  the  allegiance  of  what  King  or  state  he  was 
bom.  The  reason  whereof  cannot  be,  because  it  may 
appear  whether  he  be  a  friend  or  an  enemy,  for  that 
in  a  real  action  is  all  one :  nor  it  cannot  be  because 
issue  shall  be  taken  thereupon  ;  for  the  issue  nmst 
arise  on  the  other  side  upon  indigcua  pleaded  and  tra- 
versed. And  therefore  it  can  have  no  other  reason, 
but  to  apprize  the  court  more  certainly,  that  the 
country  of  the  birth  is  none  of  those  that  are  subject  to 
the  King.  As  for  the  trial,  that  it  should  be  impos- 
sible to  be  tried,  I  hold  it  not  worth  the  answering ; 
for  the  Venire  facias  shall  go  either  where  the  natural 
birth  is  laid,  although  it  be  but  by  fiction,  or  if  it  be  laid 
according  to  the  truth,  it  shall  be  tried  where  the  ac- 
tion is  brought,  otherwise  you  fail  upon  a  main  rock, 
that  breaketh  your  argument  in  pieces ;  for  how  should 
the  birth  of  an  Irishman  be  tried,  or  of  a  Jer.seyman  ? 
nay,  how  should  the  birth  of  a  subject  be  tried,  that 
is  born  of  English  parents  in  Spain  or  Florence,  or 
any  part  of  the  world  ?  For  to  all  these  the  like  ob- 
jection of  trial  may  be  made,  because  they  are  within 
no  counties :  and  this  receives  no  answer.  And  tliere* 
fore  I  will  now  pass  on  to  the  second  main  argument. 

It  is  a  rule  of  the  civil  law,  say  they,  Cum  duo  jurat 
etc.  when  two  rights  do  meet  in  one  person,  there  is 
no  confusion  of  them,  but  they  remain  still  in  the  eye 
of  law  distinct,  as  if  they  were  in  several  persons : 
and  they  bring  examples  of  one  man  bishop  of  two 
sees,  or  one  parson  that  is  rector  of  two  churches. 
They  say  this  unity  in  the  bishop  or  the  rector  doth 
not  create  any  privity  between  the  parishioners  or  dio- 
ceseners,  more  than  if  there  were  several  bishops,  or 
several  parsons.  This  rule  I  allow,  as  was  said,  to  be 
a  rule  not  of  the  civil  law  only  but  of  common  reason, 
but  receiveth  no  forced  or  coined  but  a  true  and  sound 
distinction  or  limitation,  which  is,  that  it  evermore 
faileth  and  deceiveth  in  cases  where  there  is  any  vi- 
gour or  operation  of  the  natural  person;  for  generally  in 
corporations  the  natural  body  is  but  suffuichr.entum 
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corporis  corporatU  it  is  but  as  a  stock  to  uphold 
bear  out  the  corporate  body  ;  but  otherwise  it  is  in 
case  of  the  crown,  as  shall  be  manifestly  proved  in  due 
place.  But  to  shew  that  this  rule  receiveth  this  distinc- 
tion, I  will  put  but  two  cases;  the  statute  of  21  H.  VIII. 
ordaineth  that  a  marquis  may  retain  six  chaplains  qua- 
lified, a  lord  treasurer  of  En^^land  four,  a  privy-coun- 
sellor three.     The  lord  treasurer  Paulet  was  marquis 
of  Winchester*  lord  treasurer  of  England,  and  privy, 
counsellor,  all  at  once.     The  question  was,  whether 
he  should  qualify  thirteen  Chaplains?     Now  by  the 
rule  Cum  duo  jura  he  should ;  but  adjudged,  he  should 
not.     And  the  reason  was,  because  the  attendance  of 
chaplains  concerned  and  inspected  his  natural  person: 
he  had  but  one  soul,  though  he  had  three  offices.   The 
other  case  which  I  will  put  is  the  case  of  homage.    A 
man  doth  homage  to  his  lord  for  a  tenancy  held  of  tht 
manor  of  Dale ;  there  descendeth  unto  him  afterwards 
a  tenancy  held  of  the  manor  of  Sale,  which  manor  of 
Sale  is  likewise  in  the  hands  of  the  same  lord.     Now 
by  the  rule  Cum  duojura^  he  should  do  homage  again, 
two  tenancies  and  two  seigniories,  though  but  one 
tenant  and  one  lord,  irqumn  est  ac  si  esstt  in  duobus: 
but  ruled  that  he  should  not  do  homage  again  :  nay  in 
the  case  of  the  King  lie  shall  not  pay  a  second  respect 
of  homage,  as  upon  grave  and  deliherate  consideration 
it  was  resolved,  21  Hen.  VIII.  and  iisus  scaccarii,  ois 
there  is  said,  accordingly.    And  the  reason  is  no  other 
but  l>ecause  when  a  man  is  sworn  to  his  lord,  he  can* 
not  be  swum  over  again  :  he  hath  but  one  conscience, 
and  the  rihligation  of  this  oath  trencheth  between  the 
natural  person  of  the  tenant  and  the  natural  person 
of  the  lord.     And  certainly  the  case  of  homage  and 
tenure,    and  of   hoiuage   liege^    which  is  one  case, 
are  things  of  a  near  nature,    save  that  the  one  is 
much  inferior  to  the  other ;  but  it  is  good  to  behold 
these  great  matters  of  state  in  cases  of  lower  element, 
as  the  eclipse  of  the  sun  is  used  to  be  in  a  pail  of 
water. 

The  third  main  argument  containeth  certain  sup- 
posed inconvcniencies,  which  may  ensue  of  a  general 


Case  of  the  Post-Nati  of  Scotland, 

natin*aIization  ipso  jure^  of  which  kind  three  have 
been  specially  remembered. 

The  first  is  the  loss  of  profit  to  the  Ring  upon  let- 
ters of  denization  and  purchases  of  aliens. 

The  second  is  the  concourse  of  Scotsmen  into  this 
kingdom,  to  the  infeebhng  of  that  realm  of  Scotland 
in  people,  and  the  impoverishing  of  this  realm  of 
England  in  wealth. 

The  third  is,  that  the  reason  of  this  case  stayeth 
not  within  the  compass  of  the  present  case ;  for 
although  it  were  some  reason  that  Scotsmen  were  na- 
turalized, being  people  of  the  same  island  and  lan- 
guage, yet  the  reason  which  we  urge,  which  is,  that 
they  are  subject  to  the  same  King,  may  be  applied  to 
persons  every  way  more  estranged  from  us  than  they 
are;  as  if  in  future  time,  in  the  Ring's  descendents, 
there  should  be  a  match  with  Spain,  and  the  domi- 
nions of  Spain  should  be  united  with  the  crown  of 
England,  by  one  reason,  say  they,  all  the  West  Indies 
should  be  naturalized;  which  are  people  not  only 
alterius  soli,  but  aUerius  cceli. 

To  these  conceits  of  inconvenience,  how  easy  it  is 
to  give  answer,  and  how  weak  thej  are  in  themselves, 
I  think  no  man  that  doth  attentively  ponder  them  can 
doubt ;  for  how  small  revenue  can  arise  of  snch  deni- 
zations, and  how  honourable  were  it  for  the  King  to 
take  escheats  of  his  subjects,  as  if  they  were  foreign- 
ers, for  seizure  of  aliens  lands  are  in  regard  the  Ring 
hath  no  hold  or  command  of  their  persons  and  ser- 
vices, every  one  may  perceive.  And  for  the  conflu- 
ence of  Scotsmen,  I  think,  we  all  conceive  the  spring- 
tide is  past  at  the  Ring's  first  coming  in.  And  yet  we 
see  very  few  families  of  them  throughout  the  cities  and 
borougiis  of  England.  And  for  the  naturalizing  of 
the  Indies,  we  ca*i  readily  help  that,  when  the  case 
comes ;  for  we  can  make  an  act  of  parliament  of  se- 
paration if  we  like  not  their  consort.  But  these  being 
reasons  politic,  and  not  legal,  and  we  are  not  now  in 
parliament,  but  before  a  judgment-seat,  I  will  not 
meddle  with  them,  especially  since  I  have  one  answer 
which  avoids  and  confounds  all  their  objections  in  law; 
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IwTiich  is,  that  the  very  self-same  objections  do  hold  in 
I  countries  purchased  hy  conquest.  For  in  suljjects  ob- 
I  tained  by  conquest,  it  were  more  profit  to  indenizate 
by  the  poll ;  in  subjects  obtained  by  conquest,  they 
Lltiay  come  in  too  fast.  And  if  King  Henry  VIT.  had 
[accepted  the  offer  of  Christopher  Columbus,  whereby 
[thecrowTi  of  England  bad  obtained  the  Indies  \if 
conquest  or  occupation,  all  the  Indies  had  been  natu- 
[jfaHzed  by  the  confession  of  the  adverse  part.  And 
rfherefore  since  it  is  confessed,  that  subjects  obtained 
lb}"  conquest  are  naturalized,  and  that  all  these  objec- 
ftions  are  common  and  indifferent,  as  well  to  case  d 
1  conquest  as  case  of  descent,  these  objections  are  io 
I  themselves  destroyed. 

And  therefore,  to  proceed  now  to  overthrow  thai 
distinction  of  descent  and  conquest.    Plato  saith  well, 
I  the  strongest  of  all  authorities  is,  if  a  man  can  alled^ 
I  the  authority  of  his  adversary  against  himself:  we  do 
urge  the  confession  of  the  other  side,  that  they  con* 
fessed  the  Irish  are  naturalized  ;  that  they  confess  the 
*  subjects  of  the  isles  of  Jersey  and  (Guernsey,  and  Ber- 
wick, to  be  naturalized,  and  the  subjects  of  Calais  and 
Toumay,  when  they  were  English,  were  naturalized; 
as  you  may  find  in  the  5  Eliz.  in  Dyer,  upon  the  ques« 
tion  pat  to  the  judges  by  Sir  Nicholas  Bacon,  lord 
keeper. 

To  avoid  this,  they  fly  to  a  difference,  which  ^ 
new-coined,  and  is,  (I  speak  not  to  the  disadvantage 
of  the  persons  that  use  it ;  for  they  are  driven  to  it 
tanquam  ad  ultimurn  rcf/gium  ;  but  the  difference 
itself^)  it  is*  I  say,  full  of  ignorance  and  en-or.  And 
therefore,  to  take  a  view  of  the  supports  of  this  diff«^ 
ence,  they  ahedge  four  reasons. 

The  first  is,  that  countries  of  conquest  are  made 
parcel  of  England,  because  they  are  acquired  by  the 
arms  and  treasni-e  of  England.  To  this  I  answer,  that 
it  were  a  very  strange  arf^iimeiTt,  that  if  I  wax  rich 
tipon  the  manor  of  Dale,  and  upon  the  rcrcnue 
thereof  pitrchase  a  close  by  it,  that  it  should  make  thai 
parcel  of  the  manor  of  Dale.  But  I  will  set  this  new 
learning  on  ground  with  a  question  or  case  put.     Fat 
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I  oppose  them  that  hold  this  opinion  with  this  que8« 
tion.  If  the  King-  should  conquer  any  foreign  country 
by  an  army  compounded  of  Englishmen  and  Scots- 
men, as  it  is  like,  whensoever  wars  are,  so  it  will  be, 
I  demand.  Whether  this  country  conquered  shall  be 
naturalized  both  in  Entjland  and  Scotland,  because  it 
was  purchased  by  the  joint  arms  of  both  ?  and  if  yea, 
"Whether  any  man  will  think  it  reasonable,  that  suclt 
subjects  l>e  naturalized  in  both  kingdoms;  the  one 
kingdom  not  being  naturalized  towards  the  other  ? 
These  are  the  intricate  consequences  of  conceits. 

A  second  reason  they  aUedge  is,  that  countries  won 
by  conquest  become  subject  to  the  laws  of  England, 
which  countries  patrimonial  are  not,  and  that  the  law 
doth  draw  the  allegiance,  and  allegiance  naturalization. 

But  to  themajorpi-oposition  of  that  argu  ment,  touch- 
ing the  dependency  of  allegiance  upon  law,  somewhat 
hath  been  already  spoken,  and  full  answer  shall  be 
^ven  when  we  come  to  it.     But  in  this  place  it  shall 
suffice  to  say,  that  the  minor  proposition  is  false;  that 
is,  that  the  laws  of  England  are  not  supeiinduced 
-upon  any  country  by  conquest ;  but  that  the  old  laws 
remain  until  the  King  by  his  pi-oclamation  or  letters 
.patent  declare  other  laws  ;  and  then  if  he  will  he  may 
•declare  laws  which  be  utterly  repugnant,and  differing 
rironi  the  laws  of  England,   And  hereof  many  ancient 
^precedents  and  records  may  be  shewed,  that  the  reason 
why  Ireland  is  subject  to  the  laws  of  England  is  not 
ipso  jure  upon  conquest,  but  grew   by  a  charter  of 
'  King  John;  and  that  extended  but  to  so  much  as  was 
then  in  the  King's  possession  ;  for  there  are  records  in 
the  time  of  King  E.   I.  and  II.  of  divers  particular 
grants  to  sundry  subjects  of  Ireland  and  their  heirs, 
-that  they  might  use  and  observe  the  laws  of  England. 

The  third  reason  is,  that  there  is  a  politic  necessity 
of  intermixture  of  i)eople  in  case  of  subjection  by 
conquest,  to  remove  alienations  of  mind,  and  to  secure 
the  state;  which  holdcth  not  in  case  of  descent.  Here 
I  perceive  Mr.  Wfilter  hath  read  somewhat  in  matter 
of  state ;  and  so  have  I  likewise ;  though  we  may 
both  quickly  lose  ourselves  in  causes  of  this  nature. 
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I  find  by  the  best  opinions,  that  there  be  two  means 
to  assure  and  retain  in  ol>edience  countries  conquered, 
both  very  diftering,  ahnost  in  extremes,  the  one  to- 
wards the  other. 

The  one  is  by  colonies,  and  intermixture  of  people, 
and  transplantation  of  families,  which  Mr.  Walter 
spoke  of;  audit  was  indeed  the  Roman  manner:  but 
this  is  like  an  old  relick,  much  reverenced  and  ahwost 
never  used.  But  the  other,  which  is  the  modem 
manner,  and  almost  wholly  in  practice  and  use,  is  hj 
^rrisons  and  citadels,  and  lists  or  companies  of  men 
of  war,  and  other  like  matters  of  terror  and  bridle. 

To  the  first  of  these,  which  is  little  used,  it  is  true 
that  naturalization  doth  conduce,  but  to  the  latter  it  is 
utterly  opposite,  as  putting  too  great  pride  and  means 
to  do  hurt  in  those  that  ai'e  meant  to  be  kept  short  and 
low.  And  yet  in  the  very  first  case,  of  the  Roman  pro- 
ceeding, naturalization  did  never  follow  by  conquest, 
during  all  the  growth  of  the  Roman  empire;  but  was 
ever  conferred  by  charters^or  donations,  sometimes  to 
cities  and  towns,  sometimes  to  particular  persons,  aiiil 
sometimes  to  nations,  until  the  time  of  Adrian  the 
emperor,  and  the  law  Ift  orbe  Romano  :  and  that  law 
or  constitution  is  not  referred  to  title  of  conquest  and 
arms  only,  but  to  all  other  titles ;  as  by  the  donation 
and  testament  of  Kings,  by  submission  and  deditiou 
of  states,  nr  the  like :  so  as  this  ditference  was  as 
strange  to  them  as  to  us.  And  certainly  I  suppose  it 
will  sound  strangely  in  the  hearing  of  foreign  nations, 
that  the  law  of  England  should  ipso  facto  naturalize 
subjects  of  conquests,  and  should  not  naturalize  sub- 
jects which  grow  vmto  the  King  by  descent;  that  is, 
that  it  should  confer  the  benefit  and  privilege  of  na- 
turalization upon  such  as  cannot  at  the  first  but  bear 
hatred  and  rancour  to  the  state  of  England,  and  have 
had  their  hands  in  the  blood  of  tlie  subjects  of  Eng- 
land, and  should  deny  the  like  benefit  to  those  thai 
are  conjoined  with  them  by  a  more  amiable  mean; 
and  that  the  law  of  England  should  confer  naturali- 
zation upon  slaves  and  vassals,  for  people  conquered 
are  no  better  in  the  beginning,  and  should  deny  it  to 
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freemen :  I  say,  it  will  be  marvelled  at  abroad,  of  what 
complexion  the  laws  of  England  be  made,  that  breed- 
eth  such  ditlerences.  But  there  is  little  danger  of  such 
scandals ;  for  this  is  a  difference  that  the  law  of  Eng- 
land never  knew. 

The  fourth  reason  of  this  difference  is,  that  in  case 
of  conquest  the  territory  united  can  never  be  separated 
a^ain.  But  in  case  of  descent,  there  is  a  possibihty;  if 
his  Majesty's  line  should  fail,  the  kingdoms  may  sever 
again  to  their  respective  heirs;  as  in  the  case  of  8  Hen, 
VI.  where  it  is  said,  that  if  land  descend  to  a  man 
from  the  ancestor  on  the  part  of  his  father,  and  a  rent 
-issuing  out  of  it  from  an  ancestor  on  the  part  of  the 
mother;  if  tlie  party  die  without  issue,  the  rent  is  re- 
vi%'ed.     As  to  this  refison,  I  know  well  the  continu- 
ance of  the  King's  line  is  no  less  dear  to  those  thatj 
alledge  the  reason,  than  to  us  that  confute  it.     So  at  J 
I  do  not  blame  the  piissing  of  the  reason  :    but  it  19] 
answered  with  no  great  difficulty  *,  for,  first,  the  laW^I 
doth  never  resjiect  remote  and  foreign  possibilities,  as] 
notably  appeared  in  the  great  case  between  Sir  Hugh  J 
Cholmley  and  Houlford  in  the  exchequer,  where  on^l 
in  the  remainder,  to  the  end  to  bridle  tenant  in  tail] 
from  suffering  a  connnon  recovery,  granted  his  re^l 
mainder  to  the  King ;  and  because  he  would  be  sur^l 
to  have  it  out  again  without  charge  or  trouble  when 
his  turn  was  served,  he  limited  it  to  the  King  during 
the  life  of  tenant  in  tail.     Question  grew,  whether 
this  grant  of  remainder  were  good,  yea  or  no.     And 
it  was  said  to  be  frivolous  and  void,  because  it  could 
never  by  any  possibility  execute ;  for  tenant  in  tail 
cannot  surrender ;  and  if  he  died,  the  remainder  like- 
wise ceased.     To  which  it  was  answered,  that  there 
was  a  possibility  that  it  might  execute,  which  was 
thus  :    Put  case,  that  tenant  in  tail  should  enter  into 
religion,  having  no  issue  ;  then  the  remainder  should 
execute,  and  the  King  should  hold  the  land  during 
the  natural  life  of  tenant  in  tail,  notwithstanding  his 
civil  death.     But  the  court  una  rocc  exploded  this 
reason,  and  said,  that   monasteries  were  dow  r,  and 
entries  into  religion  gone,  and  they  must  be  up  again 


343 


S44 


Case  of  tire  Post- Nat i  of  Scotland. 

ere  this  could  be ;  and  that  the  law  did  not  respect 
such  remote  and  foreie^  possibilities.  And  so  we  may 
hold  this  for  the  like :  for  I  think  we  all  hope,  that 
ueitfiiT  of  those  days  shall  ever  come,  either  for  rod- 
nasterics  to  be  restored,  or  for  the  King's  line  to  fail. 
But  the  true  answer  is,  that  the  possibility  suhse* 
quent,  remote  or  not  remote,  doth  not  alter  the  ope^ 
ration  of  law  for  the  present.  For  that  should  be,  as 
if  in  case  of  the  rent  which  you  put,  you  should  say, 
that  in  regard  that  the  rent  may  be  severeil,  it  should 
be  said  to  be  in  esse  in  the  mean  time,  and  should  be 
grantable;  wliich  is  clearly  otherwise.  And  so  in  the 
principal  case,  if  that  should  be,  which  God  of  liis 
goodness  foi'bid,  cessante  causa  cessat  effectust  the 
benefit  of  naturalization  for  the  time  to  come  w 
dissolved.  But  that  altcreth  not  the  operation  of  the 
law  ;  7'ebiis  sic  stantibus.  And  tlierefore  I  conclude, 
that  this  difference  is  but  a  devise  full  of  weakness  and 
igriorance ;  and  that  there  is  one  and  the  same  reason 
of  naturalizing  subjects  by  descent,  and  subjects  by 
conquest ;  and  tliat  is  the  union  in  the  person  of  the 
Kin^ ;  and  therefore  that  the  case  of  Scotland  is  as 
clear  as  that  of  Ireland,  and  they  that  grant  the  one 
cannot  deny  the  other.  And  so  I  conclude  the 
second  part,  touching  confutation. 

To  proceed  therefore  to  the  proofs  of  our  part,  your 
lordships  cannot  but  know  many  of  them  must  be 
already  spent  in  the  answer  which  we  have  made  to 
the  objections.     For  corritptio  umus,  gaicratio  altc* 
rius,  holds  as  well  in  arguments,  as  in  nature,  the  dc 
struction  of  an  objection  begets  a  proof.     But  never" 
theless  I  will  avoid  aU  iteration,  lest  I  should  seen* 
either  to  distract  your  memories,  or  to  abuse  you^ 
patience;  but  will  hold  myself  only  to  these  proofs 
which  stand  substantially  of  themselves,  and  are  no^ 
intermixed  with  matter  of  confutation.     I  will  there^ 
fore  prove  unto  your  lordships  that  the  post-natus  o» 
Scotland  is  by  the  law  of  England  natural,  and  ough* 
80  to  be  adjudged,  by  three  courses  of  proof. 

1.  First,  upon  point  of  favour  of  law. 

2.  Secondly,  upon  reasons  and  authorities  of  law. 
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3.  And  lastly,  upon  former  precedents  and  examples. 

1.  Favour  of  law  :  what  mean  I  by  that?  The  law 
is  equal,  and  favoureth  not.  It  is  true,  not  persons ; 
but  things  or  matters  it  doth  favour.  Is  it  not  a  com- 
mon principle,  that  the  law  favoureth  three  thing^s» 
life,  liberty,  and  dower  ?  And  what  is  the  reason  of 
this  favour  ?  This,  bet?ause  our  law  is  grounded  upon 
the  law  of  nature.  And  these  three  things  do  flow 
from  the  law  of  nature,  preservation  of  life  natural; 
liberty,  which  every  beast  or  bird  seeketh  and  affecteth 
naturally;  the  society  of  man  and  wife,  whereof  dower 
is  the  reward  natural.  It  is  well,  doth  the  law  favour 
liberty  so  highly,  as  a  man  shall  enfrancliise  his  bond- 
man when  he  thinketh  not  of  it,  by  granting  to  him 
lands  or  goods;  and  is  the  reason  of  it  qidanatura  am' 
ties  homines  er  ant  lib  tri ;  and  that  servitude  orvillcnage 
doth  cross  and  abridge  the  law  of  nature  ?  And  doth 
aot  the  self-same  reason  hold  in  the  present  case?  For, 
my  lords,  by  the  law  of  nature  all  men  in  the  world 
are  naturalized  one  towards  another ;  they  were  all 
made  of  one  lump  of  earthy  of  one  breath  of  God;  they 
had  the  same  common  parents  :  nay,  at  the  first  they 
were,  as  the  Scripture  sheweth,  iinius  labile  of  one  lan- 
guage, until  the  curse;  which  ciirse,  thanks  be  to  God, 
our  present  case  is  exempted  from.  It  was  civil  and 
iiational  laws  that  brought  in  these  words,  and  difler- 
ences,  of  civis  and  exterus^  alien  and  native.  And 
therefore  because  they  tend  to  abridge  the  law  of  na*' 
tttre,  the  law  favoureth  not  them,  but  takes  them 
strictly  ;  even  as  our  law  hath  an  excellent  rule,  That 
customs  of  towns  and  boroughs  shall  be  taken  and 
construed  strictly  and  precisely^because  they  do  abridge 
and  derogate  from  the  law  of  the  land.  So  l>y  the 
same  reason  all  national  laws  whatsoever  are  to  be  ^ 
l&ken  strictly  and  hardly  in  any  point  wherein  they 
abHdge,  and  derogate  from  the  law  of  nature.  AVhere- 
upon  I  conclude  that  your  lordships  cannot  judge  the 
law  for  the  other  side,  except  the  case  be  luce  clariiis. 
And  if  it  appear  to  you  but  doubtful,  as  I  think  no 
Ynan  in  his  right  senses  but  will  yield  it  to  be  at  least 
doubtful,  then  ought  your  lordships,  under  yoxrc  tot* 
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section  be  it  spoken,  to  pronounce  for  us  because 
of  the  favour  of  the  law.  Furthermoi'e  as  the  law  of 
England  must  favour  naturalization  as  a  branch  of  the 
law  of  nature,  so  it  appears  manifestly,  that  it  doth 
favour  it  accordingly.  For  is  it  not  much  to  make  a 
subject  naturalized?  By  the  law  of  England,  it  should 
suffice,  either  place  or  parents,  if  he  lie  born  in  Eag- 
land  it  is  no  matter  though  his  parents  be  Spaniards, 
or  what  you  will.  On  the  other  side,  if  he  be  bom 
of  English  parents,  it  skilleth  not  though  he  be  bom 
in  Spain,  or  iu  any  other  place  of  the  world.  In  such 
sort  doth  the  law  of  England  open  her  lap  to  receive 
in  people  to  be  naturalized ;  w^hich  indeed  sheweth 
the  wisdom  and  excellent  composition  of  our  law,  and 
that  it  is  the  law  of  a  warlike  and  magnanimous 
nation  fit  for  empire.  For  look,  and  you  shall  find 
that  such  kind  of  estates  have  been  ever  liberal  in 
point  of  naturalization :  whereas  merchant-like  and 
envious  estates  have  been  otherwise. 

For  the  reasons  of  law  joined  with  authonties,  I  do 
first  observe  to  your  lordships,  that  our  assertion 
or  aflinnation  is  simple  and  plain:  that  it  sufficeth  to 
naturalization,  that  there  be  one  King,  and  that  the 
party  be  nattts  ad  Jidem  regis,  agreeable  to  the  defi- 
nition of  Littleton,  winch  is :  Alien  is  he  which  is 
born  out  of  the  allegiance  of  our  lord  the  King.  They 
of  the  other  side  speak  of  respects,  and  guoad^nwl 
yuatettus,  and  such  subtilities  and  distinctions.  T* 
inaint4iin  therefore  our  assertion,  1  will  use  three 
kinds  of  proof. 

The  first  is,  that  allegiance  cannot  be  applied  to  the 
law  or  kingdom,  but  to  the  person  of  the  Ring,  be* 
cause  the  allegiance  of  the  subject  is  more  large  an*! 
spacious,  and  hath  a  greater  latitude  and  coniprehen* 
sion  than  the  law  or  the  kingdom.  And  therefore  i^ 
cannot  be  a  dejiendency  of  that  without  the  which  i^ 
may  of  itself  subsist. 

The  stYond  pi*oof  which  I  will  use  is,  that  t!ie  n^^ 
tural  body  of  the  King  hath  an  operation  and  infl*;^]j 
ence  into  his  body  politic,  as  well  as  his  body  politi^ 
hath  upon  his  body  natural ;  and  therefore  that  m^'^ 
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though  his  body  politic  of  King  of  England,  and  his 
►body  politic  of  King  of  Scotland,  be  several  and  dis- 
ttinct,3"et  neyeitheless  his  natural  person,  which  is  one, 
hath  an  operation  upon  both,  and  createth  a  privity 
between  them. 

'  And  the  third  proof  is  the  binding  text  of  five 
several  statutes. 

For  the  first  of  these,  I  shall  make  it  manifest,  that 
the  allegiance  is  of  a  greater  extent  and  dimension 
than  laws  or  kingdom,  and  cannot  consist  by  the  laws 
merely;  because  it  began  before  laws,  it  continu- 
eth  after  laws,  and  it  is  in  vigour  where  laws  are 
suspended  and  have  not  their  force.  That  it  is  more 
ancient  than  law,  appeareth  by  that  which  was 
spoken  in  the  beginning  by  way  of  inducement,  where 
I  did  endeavour  to  demonstrate,  that  the  original  age 
.of  kingdoms  was  governed  by  natural  equity,  that 
kings  were  more  ancient  than  lawgivers,  that  the 
first  submissions  were  simple,  and  upon  confidence  to 
the  person  of  Kings,  and  that  the  allegiance  of  sub- 
jects to  hercditai'y  monarchies  can  no  more  be  said  to 
jconsist  by  laws,  than  the  obedience  of  children  to 
^parents. 

j  That  allegiance  continueth  after  laws,  I  will  only 
[put  the  case,  which  was  remembered  by  two  great 
.judges  in  a  great  assembly,  the  one  of  them  now  with 
God  :  which  w£is ;  That  if  a  King  of  England  should 
lie  expuLsed  his  kingdom,  and  some  particular  subjects 
» should  follow  liim  in  flight  or  exile  in  foreign  parts,  and 
ftny  of  them  there  should  conspire  his  death  ;  that, 
4ipon  his  recovery  of  his  kingdom,  such  a  subject  might 
by  the  law  of  England  be  proceeded  with  for  treason 
committed  and  perpetrated  at  what  time  he  had  no 
kingdom,  and  in  place  where  the  law  did  not  bind. 
*  That  allegiance  is  in  vigour  and  force  whei-e  the 
Ipower  of  law  hath  a  cessation,  apj)eareth  notably  in 
(time  pf  wars,  for  silent  leges  inter  anna.  And  yet 
fthe  sovereignty  and  imperial  power  of  the  Ring  is  so 
jfar  fi'om  being  then  extinguished  or  suspended,  as 
teontrariwise  it  is  raised  and  made  more  absolute ;  for 
Ithen  he  may  proceed  by  his  supreme  aulVionty ,  ^w^ 
F,  without  observing  formalities  o£  X^e\a\\* 
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of  his  kingdom.     And  therefore  whosoever  speakcth 
of  laws,  and  the  King's  power  by  laws,  and  the  sub- 
jects  obedience  or  allegiance  to  laws,  apeak  but  of  one 
half  of  the  crown.     For  Bracton*  out  of  Justinian, 
doth  truly  define  the  crown  to  consist  of  laws  and 
itrms,  power  civil  and  martial,  with  the  latter  whereof 
the  law  doth  not  intermeddle  :  so  as  where  it  is  much 
spoken,  that  the  subjects  of  England  are  under  oue 
Jaw,  and  the  subjects  of  Scotland  are  under  another 
law,  it  is  true  at  Edinburgh  or  Sterling,  or  again  in 
Ix)ndon  or  York ;  but  if  Englishmen  and  Scotsmen 
meet  in  an  army  royal  before  Calais,  I  hope,  then 
they  are  under  one  law.    So  likewise  not  only  in  time 
of  war,  but  in  time  of  peregrination :  If  a  King  of 
'England  travel  or  pass  tlirough  foreign  territories,  yet 
^he  allegiance  of  his  subjects  followeth  him  :  as  ap- 
peareth  in  that  notable  case  which  is  reported  in  Fleta, 
where  one  of  the  train  of  King  Edward  1.  as  he  passed 
through  France  from  the  Holy  land,  imbezzled  some 
silver  plate  at  Paris,  and  jurisdiction  was  demanded  of 
:4his  crime  by  the  French  King's  counsel  at  law,  rationc 
l«o/i,  and  demanded  likewise  by  the  officers  of  King 
Edward,  rationc  pcrsome;  and  after  much  solemnitr, 
contestation,  and  interpleading,  it  was  ruled  and  de- 
•rmined  for  King  Edward,  and  the  party  tried  and 
judged  before  the  knight  marshal  of  the  King's  house, 
and  hanged  after  the  English  law,  and  execution  in 
St.  Germains  meadows.     And  so  much  for  my  first 
proof. 

For  my  second  main  proof,  that  is  drami  from  the 
true  and  legal  distinction  of  the  King's  several  capa- 
cities; for  they  that  maintain  the  contrary  opinion  do 
in  effect  destroy  the  whole  force  of  the  King's  natural 
capacity,  as  if  it  were  drowned  and  swallowed  up  by 
his  politic.  And  therefore  I  will  first  prove  to  your 
lordships,  that  his  two  capacities  are  in  no  sort  con- 
founded. And  secondly,  that  as  his  capacity  politic 
worketh  so  upon  bis  natural  person,  as  it  makes  it  dif- 
fer from  all  other  the  natural  persons  of  his  subjects; 
so  e  converso,  his  natural  body  worketh  so  upon  his 
politic,  as  the  corpoiation  of  the  crown  utterly  diffvr- 
et/i  from  all  otlncv  cotv^^xXvoixv^  vjvUuu  the  realm. 


Case  of  the  Post-Nati  of  Scotland. 

For  the  first,  I  will  vouch  you  the  very  words  which 

'  I  find  in  that  notable  case  of  the  duchy,  where  the 

question  was,  whether  the  grants  of  King  Edward  VI. 

for  duchy  lands  should  he  avoided  in  points  of  nonage  ? 

The  case,  as  your  lordships  know  well,  is  reported  by 

Mr.  Plowden  as  the  general  resolution  of  all  the  judges 

of  England,  and  the  King's  learaed  counsel,  Rouswell 

the  solicitor  only  excepted;  there  I  find  the  said  words, 

^  Comment,  fol.  215.   "  There  is  in   the  King  not  a 

'*  body  natural  alone,  nor  a  body  politic  alone,  but  a 

"  body  natural  and  politic  togetlier :  corpus  corpora- 

"  turn  in  corpoi^e  n^turali,  tt  corpus  naturale  in  cor- 

••  pore  corporato''     The  like  I  find  in  the  great  case 

of  the  lord  Berkley  set  down  by  the  same  reporter, 

.  Comment,  fol.  234,     "  Though  there  be  in  the  King 

*  two  bodies,  and  that  those  two  bodies  are  conjoined, 

"  yet  are  they  by  no  means  confounded  the  one  by 

1  *•  the  other." 

I  Now  then  to  see  the  mutual  and  reciprocal  inter- 
^eouTse,  as  I  may  term  it,  or  influence  or  communica- 
tion of  qualities,  that  these  bodies  have  the  one  upon 
the  other:  the  body  poHtic  of  the  crown  induceth  the 
lliatural  person  of  the  King  w^th  these  perfections: 
^hat  the  King  in  law  shall  never  be  said  to  be  within 
|age:  that  his  blood  shall  never  be  corrupted:  and 
that  if  he  were  attainted  before,  the  very  assumption 
f>f  the  crown  purgeth  it.  That  the  King  shall  not 
take  but  by  matter  of  record,  although  he  take  in  his 
Natural  capacity  as  upon  a  gift  in  tail.  That  his  body 
in  laiv  shall  be  said  to  be  as  it  were  immortal;  for 
there  is  no  death  of  the  King  in  law,  but  a  demise,  as 
it  is  termed :  with  many  other  the  like  privileges  and 
differences  from  other  natural  persons  too  long  to  re- 
'hearse,  the  rather  because  the  question  laboureth  not 
Jin  that  part.  But  on  the  contrary  part  let  us  see 
LWhat  operations  the  King's  natural  person  hath  upon 
liis  crown  and  body  politic :  of  which  the  chiefest  and 
ip^atest  is,  that  it  causeth  the  crown  to  go  by  descent, 
which  is  a  thing  strange  and  contrary  to  the  course 
of  all  corporations,  which  evermore  take  in  succession, 
and  not  by  descent ;  for  no  man  can  shew  me  in  all 
f  the  corporations  of  Eughnd,  of  what  natvae  soev^x. 
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whether  they  consist  of  one  person,  or  of  many ;  of 
whether  they  be  temporal  or  ecclesiastical,  any  <ni^ 
takes  to  him  and  his  heirs»  but  all  to  him  and  his 
successors.  And  therefore  here  you  may  see  what  a 
weak  course  that  is,  to  put  cases  of  bishops  and  par- 
sons, and  the  like,  and  to  apply  them  to  the  crown. 
For  the  King  takes  to  him  and  his  heirs  in  the  man- 
ner of  a  natural  body,  and  the  word,  successors,  is  but 
supei-fluous:  and  where  that  is  used,  that  is  ever  duly 
placed  after  the  word,  heirs,  "  the  King,  his  heirs,  and 
successors.'* 

•  Again,  no  man  can  deny  but  uxor  et  ftUus  sunt 
vomina  vaturcE.  A  corporation  can  have  no  wife,  nor 
a  corporation  can  have  no  son :  how  is  it  then  that  it 
is  treason  to  compass  the  death  of  the  Queen  or  of  the 
Prince  ?  There  is  no  part  of  the  body  politic  of  the 
crown  in  either  of  them,  but  it  is  entirely  in  the  King. 
So  likewise  we  find  in  the  case  of  the  lord  Berkl^, 
the  (pie.stion  was,  whetlicr  the  statute  of  35  Henry 
VIII.  for  that  part  which  concerned  Queen  Catharine 
Par's  jointure,  were  a  public  act  or  no,  of  which  the 
judges  ought  to  take  notice,  not  being  pleaded ;  and 
judged  a  public  act.  So  the  like  question  came  be- 
fore your  lordship,  my  lord  Chancellor^  in  Serjeant 
Heale\s  case :  whether  the  statute  of  1 1  Edward  III. 
concerning  the  entailing  of  the  dukedom  of  Cora- 
wall  to  tlie  Piince,  were  a  [lublic  act  or  no ;  and  ruled 
likewise  a  public  act.  Why  ?  no  man  can  affirm  but 
these  be  operations  of  law,  proceeding  from  the  dig- 
nity of  the  natural  person  of  the  King ;  for  you  shall 
never  find  that  another  corporation  whatsoever  of  a 
bishop,  or  master  of  a  college,  or  mayor  of  London, 
worketh  any  thing  in  law  upon  the  wife  or  son  ^ 
the  bishop  or  the  mayor.  And  to  conclude  this  point, 
and  withal  to  come  near  to  the  case  in  question,  I 
will  shew  you  where  the  natural  person  of  the  KiO|f 
hath  not  only  an  operation  in  the  case  of  his  wife  ftnd 
(children,  but  likewise  in  the  case  of  his  subjects 
which  is  the  very  question  in  hand.  As  for  example* 
I  put  this  case :  Can  a  Scotsman,  wlio  is  a  subject  td 
the  natural  person  of  the  King,  and  not  to  the  croW^ 
cxf  England ;  can  a  Scotsman,  I  say,  be  an  enemy  bjT 
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the  law  to  the  subjects  of  England  ?  Or  must  he  not 
of  necessity,  if  he  should  invade  Englanti,  be  a  rebel 
and  no  enemy,  not  only  as  to  the  King,  but  awS  to  the 
subject  ?  Or  can  any  letters  of  mart  or  reinisal  be 
granted  against  a  Scotsman  that  shall  spoil  an  English- 
man's goods  at  sea?  And  certainly  this  case  doth 
press  exceeding  near  the  principal  case  ;  for  it  provcth 
plainly,  that  the  natural  pereon  of  the  Ring  hath  such 
a  communication  of  qualities  with  his  body  politic,  as 
it  makes  the  subjects  of  either  kingdom  stand  in 
another  degree  of  privity  one  towards  the  other,  than 
they  did  before.  And  so  much  for  the  second  proof. 
For  the  five  acts  of  parliament  which  I  spoke  of, 
which  are  concluding  to  this  question. 

The  first  of  them  is  that  concerning  the  banish- 
ment of  Hugh  Spencer  in  the  time  of  King  Edward  II. 
in  which  act  there  is  contained  the  charge  and  accu- 
sation whereupon  his  exile  proceeded.  One  article  of 
which  charge  is  set  down  in  these  words :  "  Homage 
*'  and  oath  of  the  subject  is  more  by  reason  of  the 
**  crown  than  by  reason  of  the  person  of  the  King, 
**  So  that  if  the  King  doth  not  guide  himself  by  rea- 
"  son  in  right  of  the  crown,  his  lieges  are  bound  by 
•*  their  oath  to  the  crown  to  remove  the  King." 

By  wliich  act  doth  plainly  appear  the  peiilous  con- 
sequence of  this  distinction  concerning  the  pei*son  of 
the  King  and  the  crown.    And  yet  I  do  acknowledge 
justly  and  ingenuously  a  great  difference  between  that 
^sertion  and  this,  which  is  now  maintained :  for  it  is 
one  thing  to  make  things  distinct,  another  thing  to 
ojake  them  separable,  aliifd  est  distitictiOf  aliud  sepa- 
^otio;  and  therefore  I  assure  myself,  that  those  timt 
**ow  use  and  urge  that  distinction,  do  as  firmly  hold, 
that  the  subjection  to  the  King's  person  and  to  the 
pi"own  are  inseparable,  though  distinct,  as  I  do.    And 
**-  is  true  that  the  poison  of  the  opinion  and  assertion 
^^   Spencer  is  like  the  poison  of  a  scorpion,  more  in 
^"e  tail  than  in  the    body :    for  it  is  the  inference 
^ha^t  they  make,  which  is,  that  the  King  may  be  de^ 
P^Sed  or  removed,  that  is  the  treason  and  disloyalty 
^^  that  opinion.    But  by  your  leave,  the  body  is  never 
*    'V'hit  the  more  wholesome  meat  for  having  s\kc\\  %. 
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tail  belonging^  to  it :  therefoi-e  we  see  that  is  locus  lit- 
bricus,  an  opinion  from  wliich  a  man  may  easily  slide 
into  an  absurdity.     But  upon  this  act  of  pai'liameot 
I  will  only  note  one  circumstance  raoi-e,  and  so  leave 
it,  wiiich  may  add  authority  unto  it  in  the  opinion  oi' 
the  wisest ;  and  that  is,  that  these  Spencers  were  not 
ancient  nobles  or  great  patriots  that  were  charged 
and  pi-osecuted  by  upstarts  and  favourites  :  for  tlieu 
it  mi^ht  be  said,  that  it  was  but  the  action  of  some 
flatterers,  wlio  used  to  extol  the  ix)wer  of  monarch^ 
to  be  infinite:  but  it  was  contrary;  a  prosecution  o4' 
those  persons  being  favourites  by  the  nobility;  so  a$ 
the  nobility  themselves,  whicli  seldom  do  subscribe  to 
the  opinion  of  an  infinite  power  of  monarchs,  yet  even 
they  could  not  endure,  but  their  blood  did  rise  to  liear 
that  opinion,  that  subjection  is  owing  to  the  cro^vn 
lather  than  to  the  j)erson  of  the  King. 

The  second  act  of  parliament  which  determined  (his 
case,  is  the  act  of  recognition  in  llie  first  year  of  hit 
Majesty,  wherein  you  shall  find,  tliat  in  two  several 
places,  tlie  one  in  the  pi^eamble,  the  other  in  the  body 
of  the  act,  the  parliament  doth  recog-nise  that  these 
two  realms  of  England  and  Scotland  are  under  one 
imperial  crown.  The  parliament  doth  not  say  under 
one  monarchy  or  King,  which  might  refer  to  the  per- 
son, but  under  one  imperial  crov.'n,  which  cannot  ht 
applied  but  to  the  sovereign  power  of  regiment  com* 
prehending  both  kingdoms.  And  the  third  act  of  par- 
liament is  the  act  matle  in  the  fourth  year  of  his  Ma- 
jesty's reign,  for  the  abolition  of  hostile  laws :  whereia 
your  lordships  shall  fuid  likewise  in  two  places,  that 
the  parliament  doth  acknowledge,  that  there  is  an 
union  of  these  two  kingdoms  already  begun  in  hiJ 
Majesty's  person :  so  as  by  the  declaration  of  that 
act,  they  have  not  only  one  King,  but  there  ii  sa 
union  in  inception  in  the  kingdoms  themselves. 

I'hese  two  are  judgments  in  parliament  by  way  (^ 
declaration  of  law,  against  which  no  man  can  speak. 
And  certainly  these  are  righteous  and  true  judgmenti 
to  be  relied  upon;  not  only  fur  the  authority  of  theiBi 
but  for  the  verity  of  them  ;  for  to  any  that  shall  well 
a^jd  deeply  weigh  the  eti'ects  of  law  upon  tliis  cpn- 
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junction,  it  cannot  Ijut  appear,  that  although  partes 
integrates  of  the  kingdom,  as  the  philosophers  speak, 
such  as  the  laws,  the  oflicers,  the  [jarlianient,  are  not 
yet  commixed ;  yet  nevertheless  there  is  but  one  and 
the  self-same  fountain  of  sovereign  power  depending 
uijon  the  ancient  submission,  whereof  I  spake  in  the 
beginning ;  and  in  that  sense  the  crowns  and  the  king- 
doms are  truly  said  to  be  united. 

And  the  force  of  this  truth  is  such,  that  a  grave  and 
learned  gentleman,  that  defended  the  contrary  opinion, 
did  confess  thus  far:  That  in  ancient  times,  when  nio- 
narcliies,  as  he  said,  were  but  heaps  of  people  without 
any  exact  form  of  policy ;  that  then  naturalization 
and  communication  of  privileges  did  follow  the  person 
of  the  monarch ;  but  otherwise  since  states  were  re- 
duced to  a  more  exact  form  :  so  as  thus  far  we  did 
consent;  but  still  I  ditler  from  liira  in  this,  that  these 
more  exact  forms,  wrought  by  time,  and  custom,  and 
laws,  are  nevertheless  still  upon  the  first  foundation, 
and  do  serve  only  to  perfect  and  corroborate  the  force 
and  bond  of  the  first  submission,  and  in  no  soit  to 
disannul  or  destroy  it. 

And  therefore  with  these  two  acts  do  I  likewise 
couple  the  act  of  14  Edward  III.  which  hatli  been 
alledged  of  the  other  side.  For  by  collating  of  that 
act  with  this  formtT  two,  the  truth  of  tliat  we  affirm 
will  the  more  evidently  ap[)ear,  according  unto  the 
rule  of  reason :  opposita  juxta  se  posit  a  magis  clu- 
ccacunt.  That  act  of  14  is  an  act  of  separation.  These 
two  acts  formerly  recited  are  acts  tending  Nto  union. 
This  act  is  an  act  that  maketh  a  new  law ;  it  is  by  the 
words  of  grant  and  establish.  These  two  acts  declare 
the  common  law  as  it  is,  being  by  w  ords  of  recog- 
nition and  confession. 

And  therefore  upon  the  diflerence  of  these  laws  you 
n^ay  substantially  ground  this  position  :  That  the 
common  law  of  England,  upon  tlie  adjunction  of  any 
^^"g'dom  unto  the  King  of  England,  doth  make  some 
"^grec  of  union  in  the  crowns  and  kingdoms  them- 
^^^es ;  except  by  a  special  act  of  parliament  they  be 
'^sevei-ed. 
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Lastly,  the  fifth  act  of  parliament  which  I  promised, 
is  the  act  made  in  the  42  of  E.  Ill-  cap.  10.  which  is 
an  express  decision  of  the  point  in  question-  The  words 
are,  **  Item,  (upon  the  petition  put  into  parliament  by 
"  the  commons)  that  infants  bom  beyond  the  seas  in 
•*  the  seigniories  of  Calais,  and  elsewhere  within  the 
"  lands  and  scififniories  that  pertain  to  our  sovereign 
"  lord  the  Ring  beyond  the  seas,  be  as  able  and  inhe- 
**  ritable  of  their  heritage  in  England,  as  other  infants 
**  born  within  the  realm  of  England,  it  is  accorded  that 
"  the  common  law  and  the  statute  formerly  made  be 
**  holden/' 

Upon  this  act  I  infer  thus  much  ;  first,  that  such  ag 
the  petition  mentioneth  were  naturalized,  the  practice 
shews :  then  if  so,  it  must  be  either  by  common  law 
or  statute,  for  so  the  words  report :  not  by  statute, 
for  there  is  no  other  statute  but  25  E.  Ill,  and  that 
extends  to  the  case  of  birth  out  of  the  King's  obe- 
dience, where  the  parents  are  English ;  ergo  it  was 
by  the  common  law,  for  that  only  remains.  And  so 
by  the  declaration  of  this  statute  at  the  common  law, 
"  all  infants,  born  witliin  the  lands  and  seigniories 
•*  (for  I  give  you  the  very  words  again)  that  pertain 
**  to  our  sovereign  lord  the  Ring,  (it  is  not  said,  as  are 
"  the  dominions  of  England)  arc  as  able  and  inhcrita- 
**  ble  of  their  heritage  in  England,  as  other  infants 
"  bom  within  the  realm  of  England."  What  can  be 
more  plain?  And  so  I  leave  statutes  and  go  to  prece- 
dents ;  for  though  the  one  do  bind  more,  yet  the  other 
sometimes  doth  satisfy  more. 

For  precedents,  in  the  producing  and  using  of  that 
kind  of  proof,  of  all  others  it  behoveth  them  to  be  faith- 
fully vouched ;  for  the  suppressing  or  keeping  back  of 
a  circumstance,  may  change  the  case  :  and  thei-efore  I 
am  determined  to  urge  only  such  precedents,  as  are 
without  aU  colour  or  scmple  of  exception  or  objectioD, 
even  of  those  objections  which  I  have,  to  my  thinking, 
fully  answered  and  confuted.  This  is  now,  by  the 
providence  of  God,  the  fourth  time  that  the  line  aixl 
Kings  of  England  have  had  dominions  and  seigniories 
united  unto  them  as  patrimonies,  and  by  descent  of 
Wood  ;  four  unions,  1  say,  \\vet^\\iaN^  been  inclusive 
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h  this  last.     TJie  first  was  of  Normandy,  in  the 
nerson  of  William,  commonly  called  tlie  ConqMeroc., 
SThe  second  was  of  Goscoigne,  and  Gufenne,  and  An- 
Jou,  in  the  person  of  King  Henry  II.  in  his  person, 
1  say,  though  by  several  titles.     The  third  was  of  the 
flprown  of  France^  in  the  person  of  King  EdwBrd  111. 
nd  the  fourth  of  tlie  kingdom  of  Scotland,  in  hi» 
ajesty*     Of  these  I  will  set  aside  such  as  by  any  ca-t 
ation  can  l>e  excepted  unto.     First  I  will  set  aside 
brmandy,  because  it  will  be  said,  that  the  diflerenoe 
!«f  countries  accruing  by  conquest,  from  countries  an- 
nexed by  descent,  in  matter  of  communication  of  pri- 
yileges,  holdeth  l>oth  ways,  as  weD  of  the  part  of  the 
conquering  kingdom,  as  the  conquered;  and  therefore 
that  although  Normandy  was  not  a  conquest  of  Eng- 
land, yet  England  was  a  conquest  of  Normandy,  and 
80   a   communication    of  privileges   between   them. 
Again,  set  aside  France,  for  that  it  will  be  said  that 
although  the  King  had  a  title  in  blood  and  by  descent, 
yet  that  title  was  executed  and  recovered  by  arms,  so 
is  it  is  a  mixt  title  of  conquest  and  descent,  and 
therefore  the  precedent  not  so  clear. 

There  remains  then  Gascoigne  and  Anjou,  and  that 
precedent  likewise  I  will  reduce  and  abridge  to  a  time, 
to  avoid  all  question.  For  it  will  be  said  of  them  also, 
that  after  they  were  lost  and  recovered  in  ore  gladii, 
that  the  ancient  title  of  blood  was  extinct;  and  that 
the  King  was  in  upon  his  new  title  by  conquest;  and 
Mr.  Walter  hath  found  a  book-case  in  13  H.  VI. 
abridged  by  Mr.  Fitz- Herbert,  in  title  ofProiection, 
placito  56,  where  a  protection  was  cast,  quia  profec- 
turus  in  Ga-sconiam  with  the  earl  of  Huntingdon, 
md  challenged  because  it  was  not  a  voyage  royal; 
and  the  justices  thereupon  required  the  sight  of  the 
Commission,  which  was  brought  before  them,  and  pur- 
^rted  power  to  pai'don  felonies  and  treason,  powei' 
to  coin  money,  and  power  to  conquer  them  that 
resist :  whereby  Mr.  Walter,  finding  the  word  con- 
quest, collected  that  the  King's  title  at  that  tin^  was 
reputed  to  be  by  conquest;  wherein  I  may  not  omit 
to  give  obiter  that  answer,  which  law  and  truth  \jro- 
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vide,  namely,  that  when  any  King  obtaineth  by  war 
a  couDtiy  whereimto  ho  hath  right  by  birth,  that  he  is 
ever  in  upon  his  ancient  right,  not  upon  his  purchase 
by  conquest ;  and  the  reason  is,  that  there  is  as  well 
a  judgment  and  recovery  by  war  and  arms,  as  by  ^ 
law  and  course  of  justice.  For  war  is  a  tribunal-seat, 
wherein  God  giveth  the  judgment,  and  the  trial  is  by 
battle,  or  duel,  as  in  the  case  of  trial  of  private  right : 
and  then  it  follows,  that  whosoever  cometh  in  by  evic- 
tion, comes  in  his  remitter ;  so  as  there  will  be  no 
diflerence  in  countries  whereof  the  right  cometh  by 
descent,  whether  the  possession  be  obtained  peace- 
ably or  by  war.     Eut  yet  nevertheless,  because  1  will 
utteriy  take  away  all  manner  of  evasion  and  subter- 
fuge, I  will  yet  set  apart  that  part  of  time,  in  and 
during  the  which  the  subjects  of  Gascoigne  and  Gui- 
enne  might  be  thought  to  be  subdued  by  a  re-conquest. 
And  therefore  I  will  not  meddle  with  the  prior  of 
Shelley's  case,  though  it  be  an  excellent  case;  because 
it  was  in  the  time  of  27  E.  III.  neither  will  I  meddle 
with  any  cases,  records,  or  precedents,  in  the  time  d 
King  H.  V.  or  Ring  H,  VI.  for  the  same  reason ;  but 
will  hold  myself  to  a  portion  of  time  from  the  fii'st 
uniting  of  these  provinces  in  the  time  of  King  H.  11. 
until  the  time  of  King  John,  at  what  time  those  pro- 
vinces were  lost ;  and  fi-om  that  time  again  unto  the 
seventeenth  year  of  the  reign  of  King  E.  II.  at  what 
time  the  statute  of  praj^ogatha  regis  was  made, 
wliich  altered  the  law  in  the  point  in  hand. 

That  both  in  these  times  the  subjects  of  Gascoigne, 
and  Guienne,  and  Anjou,  vmro:  naturalized  for  inhe- 
ritance in  England,  by  the  laws  of  England*  I  shall  ma- 
nifestly prove ;  and  the  proof  proceeds,  as  to  the  former 
time,  which  is  our  case,  in  a  very  high  degree  a  minon 
ad  majus,  and  as  we  say,  a  jnidto  fort  lor  L  For  if 
this  privilege  of  naturalization  remained  imto  them 
when  tlie  countries  were  lost,  and  became  subjects  i» 
possession  to  another  King,  much  more  did  they  enjojT 
itaslongasthey continued  under  the  King's  subjection* 
Therefore  to  open  the  state  of  this  point,  yVft^r 
these  provinces  were,  through  the  perturbations  of  tlie 
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state  in  the  unfortunate  time  of  King  John,  lost  and 
severed,  the  principal  pereons  which  did  adlicre 
unto  the  French,  were  attainted  of  treason,  and  their 
escheats  hei'e  in  England  taken  and  seized.  But  the 
people,  that  could  not  resist  tlie  tempest  when  their 
heads  and  leaders  were  revolted,  continued  inheritable 
to  tJieir  possessions  in  England  ;  and  reciprocally  the 
people  of  England  inherited  and  succeeded  to  their  pos- 
sessions in  Gascoigne,  and  were  both  accounted  adjidem 
utriusqut  re^i^,until  tlie  ^i'ixivX^Q^  prctrogatvca  regis; 
wherein  the  wisdom  and  justice  of  the  law  of  England 
is  highly  to  be  commended.  For  of  this  law  there  are 
two  grounds  of  reason,  the  one  of  equity,  the  other  of 
policy;  that  of  equity  was,  l>ccause  the  common 
people  were  jn  no  fault,  but,  as  the  Scripture  saith  in  a 
like  case,  qujd  Jeceruiit  oves  istce  ?  It  was  the  cow- 
ardise  and  disloyalty  of  then-  governors  that  deserved 
punishment,  but  what  had  these  aheep  done  ?  And 
therefore  to  have  punished  them,  and  deprived  them  of 
their  lands  and  Ibrtuncs,  had  been  unjust.  Tliat  of 
policy  was,  because  if  the  law  had  forthwith,  upon  the 
loss  of  the  countries  by  an  accident  of  time,  pronounced 
the  people  for  aliens,  it  had  been  a  kind  of  accession 
of  their  right,  and  a  disclaimer  in  them,  and  so  a 
greater  difficidty  to  recover  them.  And  therefore  we 
see  the  statute  which  altered  the  law  in  this  point, 
was  made  in  the  time  of  a  weak  King,  tliat,  as  it 
seemed,  despaired  ever  to  recover  his  right,  and  there- 
fore thought  better  to  have  a  little  present  profit  by 
escheats,  than  the  continuance  of  his  claim,  and  the 
countenance  of  his  right,  by  tlie  admitting  of  them  to 
enjoy  their  inheritance  as  they  did  before. 

The  state  tlierefore  of  this  point  being  thus  ojyened, 
it  resteth  to  prove  our  assertion;  that  they  were  natura- 
lized ;  for  tlie  clearing  whereof  I  shall  need  but  to  read 
the  authorities,  they  be  so  direct  and  pregnant.  The 
first  is  the  very  textof  the  si-aXuteo^ prarogatwa  regis, 
Mew  habebit  esccetax  de  tei^ris  Normannorumt  cujuS' 
cunquefeodifiterinty  salvo  ser^mtio,  quod pertinet  ad 
capitales  domhws  feodi  illitis :  et  hoc  similiter  intelli- 
gendum  est,  si  aliqua  haireditns  desccndat  alicid  nato 
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inpartihus  t7'ansmarinis,et  cujusantecessoresjitertmt 
ad  fdem  regis  FrancicB^  ut  tempore  regis  Johavnis, 
et  non  adfidcm  regis  Anglia,  sicut  contigif  de  haronia 
Moymmtta^  etc. 

By  which  statute  it  appears  plainly,  that  before  the 
time  of  King  John  there  was  no  colour  of  any  escheat, 
because  they  were  the  King's  subjects  in  possession,  as 
Scotland  now  is ;  but  only  it  determines  the  law  from 
that  time  forward. 

This  statute,  if  it  had  in  it  any  obscurity,  it  is  taken 
away  by  two  lights,  the  one  placed  before  it ;  and  the 
other  placed  after  it ;  both  authors  of  great  credit,  the 
one  for  ancient,  the  other  for  late  times  :  the  former  is 
Bracton,  in  his  cap.  De  ea:ceptionibus,  lib,  5.ful.49!l, 
and  his  words  are  these:  Estetiam  et  alia  ejrceptio  qua 
ienenti  competit  e.v  persona  petentis^  propter  defec- 
tum nationis,  quae  dilatoria  est,  et  7ion  perimit  acti- 
onem^ ut  si  quis  aiknigeyia  quifuerit  adfidem  regit 
Francia,  et  actionem  instituat  versus  atiquem,  (jui 
f tier  it  adfidem  regis  Jnglice,  tali  fion  respondeaturt 
saltern  dotiec  terrce  fuerint  communes. 

By  these  words  it  appeareth,  that  after  the  loss  of 
the  provinces  beyond  the  seas,  the  naturalization  of 
the  subjects  of  those  provinces  was  in  no  sort  extin* 
g-uished,  but  only  was  in  suspence  during  the  time  of 
war,  and  no  longer ;  for  he  saith  plainly,  that  the  ex- 
ception, which  we  call  plea,  to  the  person  of  an  alien, 
was  not  peremptory,  but  only  dilatory,  that  is  to  say, 
during  the  time  of  war,  and  until  there  were  peace 
concluded,  which  he  terms  by  these  words,^o//cc  terr(( 
fuerint  communes :  which,  though  the  phrase  seeifl 
somewhat  obscure,  is  expounded  by  Bracton  himself 
in  his  fourth  book,  fol.  297.  to  be  of  peace  made  and 
concluded,  whereby  the  inhabitants  of  England  and 
those  provinces  might  enjoy  the  profits  and  fruits  of 
their  lands  in  either  place  communiter,  that  is,  respeo* 
tively,  or  as  well  the  one  as  the  other :  so  as  it  i» 
clear  they  were  no  aliens  in  right,  but  only  inter- 
rupted and  debarred  of  suits  in  the  King's  courts  li 
time  of  war. 
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The  authoiity  after  the  statute  is  that  of  Mr.  Stam- 
ford, the  best  expositor  of  a  statute  that  hath  beee  in 
our  law  ;  a  man  of  revei^end  judgment  and  excellent 
order  in  his  writings ;  his  words  are  in  his  exposition 
upon  the  brancli  of  the  statute  which  we  read  before. 
"  By  this  branch  it  should  appear,  that  at  tbis  time 
**  men  of  Normandy,  Gascoigne,  Guienne,  Anjou,  and 
"  Britain,  were  inheritable  within  this  realm,  as  well 
*'  as  Englishmen,  because  that  they  were  sometimes 
"  subjects  to  the  ELings  of  England,  and  under  their 
"  dominion,  until  Ring  John's  time,  as  is  aforesaid : 
"  and  yet  after  his  time,  those  men,  saving  such  whose 
'•  lands  were  taken  away  for  treason,  were  still  in- 
"  heritable  within  this  realm  till  the  making  of  this 
"  statute ;  and  in  the  time  of  peace  between  the  two 
•*  Kings  of  England  and  France,  they  were  answera- 
**  ble  within  this  realm,  if  they  had  brought  any  actiou 
**  for  their  lands  and  tenements," 

So  as  by  these  three  authorities,  every  one  so  plainly 
puj*suing  the  other,  we  conclude  that  the  subjects  of 
Gascoigne,  Guienne,  Anjou,  and  the  rest,  from  their 
first  union  by  descent,  until  the  making  of  the  statute 
o£ prarogativa  7'egisj  were  inheritable  m  England,  and 
to  be  answered  in  the  Ring's  courts  in  all  actions,  ex- 
cept it  were  in  time  of  war.  Nay  more,  which  is  de 
abundant  if  that  when  the  provinces  were  lost,  and 
disannexed,  and  that  the  King  was  but  King  dejure 
over  them,  and  not  de  facto ;  yet  nevertheless  the 
privilege  of  naturalization  continued. 

There  resteth  yet  one  objection,  rather  plausible  to 
a  popular  understanding  than  any  ways  forcible  in  law 
or  learning,  which  is  a  difference  taken  between  the 
kingdom  of  Scotland  and  these  duchies,  for  that  the 
one  is  a  kingdom,  and  the  other  was  not  so ;  and 
therefore  that  those  provinces  being  of  an  inferior  na- 
ture, did  acknowledge  our  laws  and  seals,  and  parlia- 
ment, which  the  kingdom  of  Scotland  doth  not. 

This  difference  was  well  given  over  by  Mr.  Walter; 
for  it  is  plain  that  a  kingdom  and  absolute  dukedom,  or 
any  other  sovei-eign  estate,  do  differ  honored  and  not/«?- 
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testate:  for  divers  duchies  and  countries  that  arc  nov; 
were  sometimes  kingdoms :  nnd  divers  Idllgdains  that 
are  now,  were  sometiines  duchies,  or  of  other  inferior 
stile  :  wherein  we  need  not  travel  abroad,  since  we 
have  in  our  own  state  so  notorious  an  instance  of  Ibe 
country  of  Ireland,  whereof  King*  H.  VIII.  of  late 
time  was  the  first  that  writ  himself  King,  the  fonner 
stile  being  Lord  of  Ireland,  and  no  more ;  and  yet 
Kings  had  the  same  authority  lx?fore,  that  they  have 
had  since,  and  the  same  nation  the  same  marks  of  a 
sovereign  state,  as  their  parliaments,  thcii*  arms,  their 
coins,  as  they  now  have  :  so  as  this  is  too  superficial 
an  allegation  to  labour  upon.  ' 

And  if  any  do  conceive  that  Gascoig^e  and  Guicnuc 
were  governed  by  the  laws  of  England  :  First,  that 
cannot  be  in  reason ;  for  it  is  a  tnie  ground,  That 
wheresoever  any  prince's  title  unto  any  countr)^  is  hi 
law,  he  can  never  change  the  laws,  for  that  they 
create  his  title ;  and  therefore  no  doubt  tliose  duchies 
retained  their  own  laws ;  which  if  they  did,  then  they 
could  not  be  subject  to  the  laws  of  England.  And 
next,  again,  the  fact  or  practice  was  otherwise,  as  ap- 
peareth  by  all  consent  of  story  and  record :  for  those 
ducliies  continued  governed  by  the  civil  law,  their 
trials  by  mtnesses,  and  not  by  jury,  their  lands  testa- 
mentary, and  the  like. 

Now  for  the  coloui-s  tliat  some  have  endeavoured  to 
give,  that  they  should  have  been  subordinate  to  the 
go  Venn  men  t  of  England ;  they  w^ere  partly  weak,  and 
partly  such  as  make  strongly  against  them  :  for  as  to 
that,  that  writs  of  Habeas  Corpus  under  the  great 
seal  of  England  liave  gone  to  Gascoignc,  it  is  no 
manner  of  proof;  for  that  the  King's  writs,  which  are 
mandatory,  and  not  writs  of  ordinary  justice,  may  go 
to  his  subjects  into  any  foreign  parts  whatsoever,  and 
under  what  seal  it  plcascth  him  to  use.  And  as  to  that, 
that  some  acts  of  parliament  have  been  cited,  wherein 
the  parliaments  of  England  have  taken  upon  tliem  to 
order  matters  of  (Tascoigne;  if  those  statutes  be  well 
looked  into,  nothing  doth  more  plainly  convince  the 
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'Contrary,  for  they  intermeddle  with  notliing  but  tliat 
that  coriccraeth  citlier  the  English  subjects  pei'sonally, 
or  the  tenitories  of  England  locally,  and  never  the 
subjects  of  Gascoigne ;  for  look  upon  the  statute  of 
27  E.  III.  cap.  5.  there  it  is  said,  that  there  shall  Ijc 
no  forestalling  of  wines.  But  by  whom  ?  Only  by 
Jilnglisli  merchants;  not  a  word  of  the  subjects  of 
Gascoigne,  and  yet  no  doubt  they  might  be  oflenders 
in  the  same  kind. 

So  in  the  sixth  chapter  it  is  said,  that  all  merchants 
GascoigTics  may  safely  bring  wines  into  what  pait  it 
shall  please  them :  here  now  are  the  persons  of  Gtis- 
coignes;  but  then  the  place  whither?  Into  the  realm 
of  England.  And  in  the  seventh  chapter,  that  erects 
the  ports  of  Bourdeaux  and  Bayonnc  for  the  staple 
towns  of  wine  ;  the  statute  ordains,  "  that  if  any,"  hut 
who  ?  '*  English  merchant,  or  his  servants,  shall  buy 
**  or  bargain  other  where,  his  body  shall  be  arj'csted 
**  by  the  steward  of  Gascoigne,  or  the  constable  of 
"  Bourdeaux f*  ti'ue,  for  the  officers  of  England  could 
not  catch  him  in  Gascoigne ;  but  what  shall  become 
of  him,  shall  he  be  proceeded  with  within  Gascoigne? 
No,  but  he  shall  be  sent  over  into  England  into  the 
Tower  of  Jjondon. 

And  this  doth  notably  disclose  the  reason  of  that 
custom  which  some  have  sought  to  wrest  the  other 
way  :  that  custom,  I  say,  whereof  a  form  doth  yet 
remain,  that  in  every,  parliament  the  King  doth  ap- 
point certain  committees  in  the  upper  house  to  receive 
the  petitions  of  Normandy,  Guienne,  and  the  rest ; 
which,  as  Ijy  the  former  statute  doth  a[>pear,  could  not 
be  for  the  ordering  of  the  governments  there,  but  for 
the  liberties  and  good  usage  of  the  subjects  of  those 
parts  when  they  came  hither,  or  vice  versa^  for  the  re- 
straining of  the  abuses  and  misdemeanors  of  our  sub- 
jects when  they  went  thither. 

Wherefore  I  am  now  at  an  end.  For  us  to  speak  of 
the  mischiefs,  I  hold  it  not  fit  for  this  place,  lest  we 
should  seem  to  bend  the  laws  to  policy,  and  not  to 
take  them  in  their  true  and  natural  sense.    It  is  enough 
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that  every  man  know^^  that  it  is  true  of  these  two 
kingdoms,  which  a  good  father  said  of  the  Churches 
of  Christ :  n  imeparabika  insuperabiles^  Some  things 
I  may  have  forgot,  and  some  things,  perhaps,  I  may 
forget  willingly;  for  I  will  not  press  any  opinion  or 
declaration  of  late  time  which  may  prejudice  the 
liberty  of  this  debate ;  but  ejp  dictis,  et  ex  non  dictis, 
upon  the  whole  matter  I  pray  judgment  for  tbo 
plaintiff. 


In 
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I  PROPOSITION  TO  HIS  MAJESTY  > 
I  BY  »l 

I  SIR  FRANCIS  BACON,  KNIGHT, 
r 


IB   MAJESTY  S   ATTORNEY   GENERAL,    AND   ONE    OF   HIS 

PRIVY  council; 


Toccanro  tbb 

COMPILING   AND  AMENDMENT  OF  THE 
[  LAWS  OF  ENGLAND. 

m^  - — - 

Your    Majesty,    of    your    favour,    having    made' 
me  Privy-Counsellor,  and  continuing  me  in  the  plac^j 
of  your  Attorney-General,  which  is  more  than  was 
these   iiundied   years   before,  I  do  not   understand 
it  to  be,  that  by  putting  off  the  dealing  in  causes  be- 

;  tween  party  and  party,  I  should  keep  holy-day  the 
more  ;  but  that  I  should  dedicate  my  time  to  your 

•  service  with  less  distraction.  Wherefore,  in  this  plen- 
tiful accession  of  time,  which  I  have  now  gained,  I 
take  it  to  be  my  duty,  not  only  to  speed  your  com- 

[  mandments  and  the  business  of  my  place ;  but  to  me- 
ditate and  to  excogitate  of  myself,  wherein  I  may  best, 
by  my  travels,  derive  your  virtues  to  the  good  of  your 
people,  and  return  their  thanks  and  increase  of  love 
to  you  again.  And  after  I  had  thought  of  many  things, 
I  could  find,  in  my  judgment,  none  more  proper  for 
your  Majesty  as  a  master,  nor  for  me  as  a  workman, 
than  the  reducing  and  recompiling  of  the  laws  of 
England. 

Your  Majesty  is  a  King  blessed  with  posterity  ;  and 
these  Kings  sort  best  with  acts  of  perpetuity,  when 
they  do  not  leave  them,  instead  of  children  ;  but  trans- 
mit both  line  and  merit  to  future  generations.  You 
are  a  great  master  in  justice  and  judicature,  and  it 
were  pity  that  the  fi-uit  of  that  virtue  sho\ild  die  with 
you.     Your  Majesty  also  reigneth  in  \earr\e4  \Aw\e^% 
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the  more,  in  regard  of  your  own  perfections  and  pa- 
tronage of  learning-;  and  it  hath  been  the  mishap  of 
works  of  this  nature,  that  the  less  learned  time  hath 
wrought  upon  the  more  learned,  which  now  will  not 
be  sov     As  for  myself,  the  law  is  my  profession,  to 
which  I  am  a  debtor.     Some  little  helps  I  may  have 
of  other  learning,  whicli  may  give  form  to  matter;  and 
your  Majesty  hath  set  me  in  an  eminent  place,  whereby 
in  a  work,  which  must  he  the  work  of  many,  I  may 
the  better  have  coadjutors.     Therefore,  not  to  hold 
your  Majesty  with  any  long  preface,  in  that  which  1 
conceive  to  lie  nothing  less  than  words,  I  will  ])roceed 
to  the  matter :  which  matter  itself  nevertheless  re- 
quireth  soioewhat  bnefly  to  be  said,  both  of  the  dig- 
nity, and  likewise  of  the  safety,  and  convenience  of 
this  work :  and  then  to  go  to  the  main :  that  is  to  say, 
to  shew  how  the  work  is  to  be  done  :  which  incidently 
also  M'ill  best  demonstrate,  that  it  is  no  vast  nor  s|)ec'U- 
lative  thing,  but  real  and  feasible.  Callisthenes,  that 
followed  Alexander's  com't,  and  was  grown  in  some 
displeasure  with  him,  because  he  could  not  well  brook 
the  Persian  adoration  ;  at  a  supper,  which  with  the 
Grecians  was  ever  a  gTeat  part  talk,  was  desired,  be- 
cause he  was  an  eloiiucnt  man,  to  si)eak  of  some 
tlieme ;  whicli  he  did,  and  chose  for  his  theme  the 
praise  of  the  Macedonian  nation;  which  though  it 
were  but  a  filling  thing  to  jH-aise  men  to  their  faa^s 
yet  he  did  it  with  sucli  advantage  of  truth,  and  avoid- 
ance of  flattery,  and  with  sucli  life,  as  the  hearers 
were  so  ravisJied  with  it  that  tfiey  plucked  the  roses 
off  from  their  garlands,  and  threw  them  upon  him;  fts 
the  manner  of  applauses  then  was.     Alexander  was 
not  pleased  with  it,  and  by  way  of  discountenance 
said,  It  was  easy  to  be  a  good  orator  in  a  pleasing 
tlieme  :  "  But,"  saith  he  to  Callisthenes,  *•  turn  your 
**  stile,  and  tell  us  now   of  our  faults,  that  we  nwy 
**  have  the  profit,  and  not  you  only  the  praise;"  which 
he  presently  did  witli  such  a  force,  and  so  ])iquantly, 
that  Alexander  said,  The  goodness  of  his  theme  had 
made  him  ekHjueut  Ik  fore ;  but  now  it  was  tJic  malice 
of  his  heart,  tliat  had  inspired  him. 
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1.  Sir,  I  shall  not  fall  into  either  of  those  two  ex- 
tremes, concerning  the  laws  of  England;  they  com- 
mend themselves  best  to  them  that  understand  them; 
and  your  JMajesty's  chief  justice  of  your  bench  hath  in 
his  writings  magnified  them  not  witliout  cause :  cer- 
tainly they  are  wise,  they  are  just  and  moderate  laws ; 
they  give  to  God,  they  give  to  Cjesar*  they  give  to  the 
subjects,  that  which  aiipertaincth.  It  is  true,  tliey 
are  as  raLxt  as  our  language,  compounded  of  Hritifih, 
Roman,  Saxon,  Danish,  Norman  customs.  And  as 
our  language  is  so  much  the  richer,  so  the  laws  arc 
the  more  complete  :  neither  doth  this  attribute  less  to 
them,  than  those  that  would  have  them  to  have  stood 
out  the  same  in  all  mutations ;  for  no  tree  is  so  good 
first  set,  as  by  transplanting. 

2.  As  for  the  second  extreme,  I  have  nothing  to  do 
with  it  by  way  of  taxing  the  laws.  I  speak  only  by 
way  of  perfecting  them,  which  is  easiest  in  the  best 
things  :  for  that  which  is  far  amiss  hardly  receiveth 
amendment ;  but  that  which  hath  already,  to  that 
more  may  be  given.  Besides,  what  I  sliall  propound 
is  not  to  the  matter  of  the  laws,  but  to  the  manner  of 
their  registry,  expression,  and  tradition :  so  that  it 
^veth  them  rather  light  than  any  new  nature.  This 
being  so,  for  the  dignity  of  the  work  I  know  scarcely 
where  to  find  the  like ;  for  surely  that  scale,  and  those 
degrees  of  sovereign  honour,  are  true  and  rightly 
marshalled ;  First  the  founders  of  states ;  then  the 
lawgivers ;  then  the  deliverers  and  saviours  after  long 
calamities  ;  then  the  fathers  of  their  countries,  which 
are  just  and  pnideut  princes ;  and  lastly,  conquerors, 
which  honour  is  not  to  be  received  amongst  the  rest, 
except  it  be  where  there  is  an  addition  of  more  coun- 
try and  territory  to  a  better  government  than  that  was 
of  the  conquered.  Of  these,  in  my  judgment,  your 
Majesty  may  with  more  truth  and  flattery  be  in  titled 
to  the  first,  because  of  your  uniting  of  Britain  and 
planting  Ircland ;  both  which  savour  of  the  founder. 
That  which  I  now  propound  to  you,  may  adopt  you 
also  into  the  second  :  lawgivers  have  been  called  prin- 
cipcs  perpeUd  ;  because  as  bishop  (iardincr  said  in  a; 
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bad  Bense,  that  he  would  be  bishop  nn  hundred  y«iw 
after  his  death,  in  res|jcct  of  the  long  leases  he  made: 
80  lawgivers  are  still  Kin^s  and  Rulers  after  their  de* 
cease,  in  their  laws.  But  this  work,  shining  so  in  iiseli 
needs  no  taper.  For  the  safety  and  convcnieDce 
thereof,  it  is  good  to  consider,  and  to  answer  those  ob* 
jections  or  scruples  which  may  arise  or  be  made 
against  this  work. 

Obj.  I.  That  it  is  a  thing  needless ;  and  that  the  law, 
as  it  now  is,  is  in  good  estate  comparable  to  any  fb* 
reign  law  :  and  that  it  is  not  possible  for  the  wit  of 
man,  in  respect  of  the  frailty  thereof,  to  provide  against 
the  incertainties  and  evasions,  or  omissions  of  law, 

Resp,  For  the  comparison  with  foreign  laws,  it  i« 
in  vain  to  speak  of  it ;  for  men  will  never  agree  about 
it.  Our  lawyers  will  maintain  for  our  municipal 
laws;  civilians,  scholars,  travellers,  will  be  of  the 
other  opinion. 

But  certain  it  is,  that  our  laws,  as  they  now  stand, 
are  subject  to  great  uncertainties,  and  variety  of  opi- 
nion, delays,  and  evasions  :  whereof  ensueth, 

1.  That  the  multiplicity  and  length  of  suits  is  great. 

2.  That  the  contentious  person  is  arnied,  and  the 
honest  suliject  wearied  and  oppressed. 

3.  Thatvthe  judge  is  more  absolute ;  who,  in  doubt- 
ful cases,  hath  a  gi-eater  stroke  and  liberty, 

4.  That  the  chancery  courts  are  more  filled,  the  xt- 
medy  of  law  being  often  ohscure  and  doubtful. 

5.  That  the  ignorant  lawyer  shroudeth  his  ignorance 
of  law,  in  that  doubts  are  so  frequent  and  many. 

6.  That  mens  assurances  of  their  lands  and  estates 
by  patents,  deeds,  wills,  are  often  sulyect  to  questioDr 
and  hollow ;  and  many  the  like  inconveniencies. 

It  is  a  good  rule  and  direction,  for  that  all  laws,*^ 
cundum  majus  et  minust  do  participate  of  uncertain- 
ties, that  followeth  :  Mark,  whether  the  doubts  thai 
arise,  are  only  in  cases  not  of  ordinary  experience; 
or  which  happen  every  day.  If  in  the  first  only, 
impute  it  to  the  frailty  of  man's  foresight,  that  can- 
not reach  by  law  to  all  cases  ;  but,  if  in  the  latt^, 
be  assured  there  is  a  fault  in  the  law.     Of  this  I  my 


no  more,  but  that,  to  give  every  man  his  due,  had  it 
riot  been  for  Sir  Edward  Coke's /it/)(^;*^*,  (which  though 
they  may  have  errors,  and  some  peremptory  and  ex- 
trajudicial resohitions  more  than  are  warranted ;  yet 
ey  contain  infinite  good  decisions,  and  rulinf^s  over 
cases,)  the  law,  by  this  time,  had  been  almost  like  a 
ihip  without  ballast ;  for  tliat  the  cases  of  modem 
xperience  aiT  fled  from  those  that  are  adjudged  and 
^led  in  former  time. 

But  the  necessity  of  this  work  is  yet  greater  in  the 
^tatute  law.  For  first,  there  are  a  number  of  en- 
finaring  penal  laws,  which  lie  upon  the  subject ;  and  if 
'in  bad  times  they  should  be  awaked  and  put  in  exe- 
:cution,  would  grind  them  to  powder. 

There  is  a  learned  ci\dlian  that  expoundeth  the  curse 
of  the  proj>het,  Pliiet  stipe?'  eos  laqueost  of  a  multi- 
tude of  penal  laws,  which  are  worse  than  showers  of 
hail  or  tempest  upon  cattle,  for  they  fall  upon  men. 

There  are  some  penal  laws  fit  to  be  retained,  but 
their  penalty  too  great ;  and  it  is  ever  a  rule,  That  any 
over-great  penalty,  besides  the  acerbity  of  it,  deadens 
the  execution  of  the  law. 

There  is  a  further  inconvenience  of  penal  laws,  ob- 
solete, and  out  of  use ;  for  that  it  brings  a  gangrene, 
neglect,  and  habit  of  disoliedience  upon  other  whole- 
feome  laws,  thiit  are  fit  to  be  continued  in  practice  and 
execution ;  so  that  our  laws  endure  the  torment  of 
Mezentius : 

The  living  die  in  the  arms  of  the  dead. 

Lastly,  There  is  such  an  accumulation  of  statutes 
concerning  one  matter,  and  they  so  cross  and  intri- 
cate, as  the  certainty  of  law  is  lost  in  the  heap ;  as 
your  INIajesty  had  experience  last  day  upon  the  point, 
Whether  the  incendiary  of  Newmsu'ket  should  have 
the  benefit  of  his  clergy. 

ObJ.  II.  That  it  is  a  great  innovation :  and  innova- 
tions are  dangerous  l^eyond  foresight. 

Resp.  All  purgings  and  medicines,  either  in  the 
civil  or  natural  body,  are  innovations  :  so  as  that  argu- 
ment is  a  common  place  against  all  nohle  reformations. 


L. 


A 


A  Proposdfjor  amending  the  Laws  of  England* 

But  the  truth  is,  that  this  work  oug^ht  not  to  be  termed 
or  held  for  any  innovation  in  the  suspected  sense.  For 
those  are  the  innovations  which  are  ([iiarreled  and 
s|>oken  aj^ainst,  that  concern  the  consciences,  estates, 
and  fortunes  of  particular  ]>ersons  :  but  this  of  general 
ordinance  pricketh  not  particulars,  but  passeth  sine 
strcpitu.  Besides,  it  is  on  the  favoura!)Ie  part ;  for  it 
easeth,  it  pressetli  not :  and  lastly,  it  is  rather  matter 
of  order  and  explanation  than  of  alteration.  Neither 
is  this  without  precedent  in  former  governments. 

Hie  Romans,  by  their  Decemvirs,  did  make  their 
twelve  tables ;  but  that  was  indeed  a  new  enactujg 
or  constituting  of  laws,  not  a  registring  or  recompil- 
ing; and  they  were  made  out  of  the  laws  of  the 
Grecians,  not  out  of  their  own  customs. 

In  Athens  they  had  Sexviriy  which  were  standing 
commissioners  to  watch  and  to  discern  what  laws 
waxed  improper  for  the  time ;  and  what  new  law  did, 
in  any  branch,  cross  a  former  law,  and  so  ex  officio, 
propounded  their  repeals. 

King  Lewis  XI.  of  France,  had  it  in  his  intention 
to  have  made  one  perfect  and  uniform  law,  out  of 
the  civil  law  Roman,  and  the  provisional  customs  of 
France, 

Justinian  the  Emperor,  by  commissions  directed  to 
divers  persons  learned  in  the  laws,  reduced  the  Roman 
laws  from  vastness  of  volume,  and  a  labyrinth  of  un- 
certainties, unto  that  course  of  the  civil  law  whidi  Is 
now  in  use.  I  find  here  at  home  of  late  years,  that 
King  Henry  VIII.  in  the  twenty-seventh  of  his  reign 
was  authorised  by  parliament  to  nominate  thiity-two 
commissioners,  part  ecclesiastical,  part  temporal,  to 
purge  the  canon  law,  and  to  make  it  agreeable  to  the 
law  of  God,  and  the  law  of  the  realm  ;  and  the  same 
was  revived  in  the  fourth  year  of  Edward  VI.  though 
neither  took  effect. 

For  the  laws  of  Lycurgus,  Solon,  Minos,  and  others 
of  ancient  time,  they  are  not  the  worse,  because  gram- 
mar scliolare  speak  of  them :  but  things  too  ancient 
wax  children  with  us  again. 

Edgar,  the  Saxon  King,  collected  tlie  laws  of  this 
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kingdom,  and  gav'e  them  the  strength  of  a  faggot 
bound,  which  formerly  were  dispersed* 

The  statutes  of  King  Edward  the  first  were  funda- 
mental. But,  I  doubt,  I  err  in  producing  so  many  ex- 
amples :  for,  as  Cicero  saith  to  Caesar,  so  may  I  say  to 
your  Majesty ;  Nilvuigare  te  diguum  videri possU, 

Obj.  III.  In  this  purging  of  the  course  of  the  com- 
moTi  laws  and  statutes,  much  good  may  be  taken 
away. 

Resp.  In  all  purging,  some  good  humours  may  pass 
away ;  but  that  is  largely  recompensed  by  lightening 
the  body  of  much  bad, 

Obj.  IV.  Labour  were  better  bestowed,  in  bringing 
the  common  laws  of  England  to  a  text  law,  as  the 
statutes  are,  and  setting  both  of  them  down  in  method 
and  by  titles. 

Resp.  It  is  too  long  a  business  to  debate,  whether 
Icjc  scrip  ta,  aut  non  script  a,  a  text  law,  or  customs 
well  registred,  with  receiv^ed  and  approved  grounds 
and  maxims,  and  acts  and  resolutions  judicial,  from 
time  to  time  duly  entered  and  reported,  be  the  better 
form  of  declaring  and  authorising  laws.  It  was  the 
principal  reason  or  oracle  of  Lycurgus,  that  none  of 
his  laws  should  be  written.  Customs  are  laws  written 
hi  living  tables,  and  some  traditions  the  Church  doth 
not  disauthorise.  In  all  sciences  they  are  the  soundest, 
that  keep  close  to  particulars;  and,  sure  I  am,  there 
are  more  doubts  that  rise  upon  our  statutes,  which  are 
a  text  law,  than  upon  the  common  law,  which  is  no 
t^^t  law.  But,  howsoever  that  question  be  deter- 
mined, I  dare  not  advise  to  cast  the  law  into  a  new 
mold.  The  work,  which  I  propound,  tendeth  to 
pruning  and  grafting  the  law,  and  not  to  plomng  up 
and  planting  it  again  ;  for  such  a  remove  I  should  hold 
indeed  for  a  perilous  innovation, 

Obj,  V.  It  will  turn  the  judges,  counsellors  of  law, 
and  students  of  law  to  school  again,  and  make  them 
to  seek  what  they  shall  hold  and  advise  for  law ;  and 
it  wtfl  impose  a  new  charge  upon  all  lawyers  to  fur- 
nish themselves  with  new  books  of  law. 

Resp^  For  the  former  of  these,  touching  the  new 
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labour,  it  is  true  it  would  follow*  if  the  law  were  new 
molded  into  a  text  law ;  for  then  men  must  be  new 
to  bcgin»  and  that  is  one  of  the  reasons  for  which  I 
disallow  tliat  course. 

But  in  the  way  tliat  1  shall  now  propound,  the  entire 
body  and  substance  of  law  shall  remain,  only  diii- 
charged  of  idle  and  unprofitable  or  hurtful  matter; 
and  illustrated  by  order  and  other  helps,  towards  the 
better  understanding  of  it  and  judgment  thereupon. 

For  the  latter,  touching  tlic  new  charge,  it  is  not 
worthy  the  speaking  of  in  a  matter  of  so  high  im- 
portance ;  it  might  have  been  used  of  the  new  trans- 
lation of  the  Bible,  and  such  like  works.  Books  must 
follow  sciences,  and  not  sciences  books. 


I 


The  work  This  work  IS  to  be  done,  to  use  some  few  words, 
j!'^f'^^j^"'jjj  which  is  the  language  of  action  and  effect,  in  this 
rerfuce  and  manner. 

[hr'l'art'l'of     I*  consisteth  of  two  parts;  tlie  digest  or  recom- 
Kngiand.    piling  of  the  common  laws,  and  that  of  the  statutes. 
In  the  first  of  these,  three  things  are  to  be  done: 

1.  The  compiling  of  a  book  De  ant  ifjuii  ali  /jusjuris. 

2.  The  reducing  or  perfecting  of  the  course  or  corps 
of  the  common  laws. 

3.  The  composing  of  certain  introductive  and  auxi» 
liary  books  touching  the  study  of  the  laws. 

For  the  first  of  these,  all  ancient  records  in  your 
Xower,  or  elsewhere,  containing  acts  of  parliament, 
letters  patents,  commissions,  and  judgments,  and  the 
like,  are  to  be  searched,  perused,  and  weighed:  and 
out  of  these  are  to  I)e  selected  those  that  are  of  mojt 
worth  and  weight,  and  in  order  of  time,  not  of  titles, 
for  the  more  conformity  with  the  year-books,  to  be 
set  down  and  registrcd,  rarely  in  hcec  verba ;  but  sum- 
med with  judgment,  not  omitting  anj  material 
part;  these  are  to  be  used  for  reverend  precedents, 
but  not  for  binding  authorities. 

For  the  second,  which  is  the  main,  there  is  to  be 
made  a  perfect  course  of  the  law  in  serie  temporu^  or 
year-books,  as  we  call  them,  from  Edward  the  First 
to  this  day :  in  tlie  compiling  of  tliis  course  of  law. 
or  year-books,  the  points  following  are  to  be  observed. 
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First,  All  cases  which  are  at  this  day  clearly  no  law, 
but  constantly  ruled  to  the  contrary,  are  to  be  left 
out;  they  do  but  fill  the  volumes,  and  season  the 
wits  of  students  in  a  contrary  sense  of  law.  And  so 
likewise  all  cases,  wherein  that  is  solemnly  and  long^ 
debated,  whereof  there  is  now  no  question  at  all,  are 
to  be  entered  as  judgments  only,  and  resolutions,  but 
without  the  arj^imcnts,  which  are  now  become  but 
frivolous  :  yet  for  the  observation  of  the  deeper  sort  of 
lawyers,  that  they  may  see  how  the  law  hath  altered, 
out  of  which  they  may  pick  sometimes  f];ood  use,  I  do 
advise,  that  upon  the  first  in  time  of  those  obsolete 
cases  there  was  a  memorandum  set,  that  at  that  time 
the  law  was  thus  taken,  until  such  a  time,  etc. 

Secondly,  Homonymice,  as  Justinian  calleth  them, 
that  is,  cases  merely  of  iteration  and  repetition,  are  to 
be  purged  away  :  and  the  cases  of  identity,  which  are 
best  reported  and  argued,  to  te  retained  instead  of  the 
rest ',  the  judgments  nevertheless  to  be  set  down,  every 
one  in  time  as  they  are,  but  with  a  quotation  or  refer- 
ence to  the  case  where  the  point  is  argued  at  large : 
but  if  the  case  consist  part  of  repetition,  part  of  new 
matter,  the  repetition  is  only  to  be  omitted. 

Thirdly,  As  iQi\i2  Ant momifs;^  cases  judged  to  the 
contrary,  it  were  too  great  a  trust  to  refer  to  the  judg- 
ment of  the  composers  of  this  work,  to  decide  the  law 
either  way,  except  there  be  a  current  stream  of  judg- 
ments of  later  times;  and  then  I  reckon  the  contrary 
cases  amongst  cases  obsolete,  of  which  I  have  spoken 
before :  nevertheless  this  diligence  would  be  used,  that 
such  cases  of  contradiction  be  specially  noted  and 
collected,  to  the  end  those  doubts,  that  have  been 
so  long  militant,  may  either,  by  assembling  all  the 
judges  in  the  exchequer  chamber,  or  by  parliament, 
be  put  into  certainty.  For  to  do  it,  by  bringing  them 
in  question  under  feigned  parties,  is  to  be  disliked. 
Nihil  habeat forum  e.v  scena. 

Fourthly,  All  idle  queries,  which  are  but  seminaries 
of  doubts,  and  luicertainties,  are  to  be  left  out  and 
omitted,  and  no  queries  set  down,  but  of  great  doubts 
well  debated,  and  left  undecided  for  difficulty ;  but 
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no  doubting  or  upstarting  queries,  which  though  they 
be  touched  in  argument  for  explanation,  yet  were 
better  to  die  than  to  he  put  into  the  books. 

Lastly,  Cases  reported  with  too  great  proUxity  would 
be  drawn  into  a  more  compendious  report ;  not  in  the 
nature  of  an  abridgment,  but  tautologies  and  imper- 
tinences to  be  cut  ofl':  as  for  misiJiinting,  and  insen- 
sible reporting,  which  many  times  confound  the  stu- 
dents, that  will  be  obiter  amended ;  but  more  princi* 
pally,  if  there  be  any  thing  in  the  rejiort  which  is  not 
well  waiTantcd  by  the  record,  that  is  also  to  be  rec- 
tified :  the  course  being  thus  compiled,  then  it  re^teth 
but  for  your  Majesty  to  appoint  some  grave  and  sound 
lawyers,  with  some  honourable  stipend,  to  be  *  re- 
porters for  the  time  to  come,  aud  then  this  is  settled 
for  all  times. 

For  the  auxiliary  books  that  conduce  to  the  stuily 
and  science  of  the  law,  they  are  three:  Institutioiui; 
a  treatise  Dc  7'egulis  juris ;  and  a  better  book  Devtr- 
borum  signijicaiionibusy  or  terms  of  tlie  law.  For  tl»e 
Institutions,  I  know  well  tliere  be  liooks  of  introduc- 
tions, wherewith  students  begin,  of  good  worth,  espe- 
cially Littleton  andFitxherbei-t'siYtf^MAi  brcvium;  but 
they  are  no  ways  of  the  nature  of  an  institution :  the 
office  whereof  is  to  be  a  key  and  general  pi'eparati^J 
to  the  reading  of  the  course.  And  principidly  it  oup|^| 
to  have  two  properties;  the  one  a  perspicuous  and 
clear  owler  or  method  ;  and  tlie  other,  an  universal  la- 
titude or  comprehension,  that  the  students  may  have 
a  little  prenotion  of  every  thing,  like  a  model  towards 
a  great  building.  For  the  treatise  De  regulisjuris^  1 
hold  it,  of  all  other  tilings,  tlie  most  important  to  tl»e 
health,  as  1  may  term  it,  and  good  institutions  of  m) 
laws :  it  is  indeed  like  the  ballast  of  a  ship,  to  k^^ 
all  upright  and  stable ;  but  I  have  seen  little  in  thi« 
kind,  either  in  our  law  or  other  laws*  that  satisiieth 

♦  Thi«  constitution  of  Rqiortere  I  obtained  of  tlie  King,  iftw 
I  WM  Chancellor;  and  there  are  two  appointed  vrith  lOQl.  cyear 
a-piece  stipend. 
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me.  The  naked  rule  or  maxim  doth  not  the  effect : 
It  must  be  made  useful  by  f^ood  differences,  amplia- 
tions, and  limitations,  warranted  by  good  authoiities ; 
and  this  not  by  raising  up  of  quotations  and  references, 
but  by  discourse  and  deducement  in  a  just  tractate. 
In  this  I  have  travelled  mysell;  at  t!ie  first  more  cur* 
•only*,  since  with  more  diligence,  and  will  go  on  •«'•«•»- 
with  it,  if  God  and  your  Majesty  will  give  me  leave. /^y, J** 
And  I  do  assure  your  ^Majesty,  I  am  in  good  hope, 
that  when  Sir  Edward  Coke's  Reports,  and  my  rules 
and  decisions  shall  come  to  posterity,  there  will  be, 
wljatsoever  is  now  thought,  question,  who  was  the 
greater  lawyer  ?  For  the  books  Of  the  terms  of  the 
law,  there  is  a  poor  one,  Iiot  I  wish  a  diligent  one, 
wherein  should  he  comprised  not  only  the  exposition 
of  the  terms  of  law,  but  of  the  words  of  all  ancient 
records  and  precedents. 

For  the  Abridgments,  I  could  wish,  if  it  were 
possible,  that  none  might  use  them,  but  such  as  had 
read  the  course  first,  that  they  might  serve  for  re[jer- 
tories  to  learned  lawyers,  and  not  to  make  a  lawyer 
id  haste :  but  since  that  cannot  l>e,  I  wish  there  were 
a  good  abridgment  compoiicd  of  the  two  that  are 
extant,  and  in  better  order.  80  much  for  the  common 
law. 

For  the  refonning  and  recompiling  of  the  statute  statute 
law,  it  consistcth  of  four  parts.  ^'^• 

1.  The  first,  to  discharge  the  books  of  those  statutes, 
where  the  case,  by  alteration  of  time,  is  vanished ;  as 
Loml)ards  Jews,  Gauls  half-pence,  etc.  Those  may 
nevertheless  remain  in  the  libraries  for  antiquities,  but 
110  repiinting  of  them.  The  like  of  statutes  long 
since  expired  and  clearly  repealed ;  for  if  the  repeal 
be  doubtful,  it  must  be  so  propounded  to  the  parlia- 
ment. 

2.  The  next  is,  to  repeal  all  statutes  which  are  sleep- 

Eand  not  of  use,  but  yet  snaring  and  in  force  :  in 
ic  of  those  it  will  perhaps  be  requisite  to  substitute 
le  more  reasonable  law,  instead  of  them,  agreeable 
;he  time ;  in  others  a  simple  repeal  may  suffice. 
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'3.  The  third,  that  the  grievousness  of  the  penalty 
in  many  statutes  be  mitigated,  though  the  ordinance 
stand. 

4.  The  last  is,  the  reducing  of  concurrent  statutes, 
heaped  one  upon  another,  to  one  clear  and  unifoiin 
law.  Towards  this  there  hatli  been  already,  upon  my 
motion,  and  your  Majesty's  direction,  a  great  deal  of 
good  pains  taken  ;  my  Lord  Hobart,  myself,  Serjeant 
Finch,  Mr.  llcneage  Finch,  Mr.  Noye,  Mr.  Hackwell, 
and  others,  wliose  labours  being  of  a  great  bulk,  it  is 
not  fit  now  to  trouble  your  Majesty  with  any  further 
particulaiity  therein ;  only  by  this  you  may  perceive 
the  work  is  already  advanced :  but  because  this  part 
of  the  work,  which  concenieth  the  statute  la>vs,  must 
of  necessity  come  to  parliament,  and  the  houses  will 
best  like  that  which  themselves  guide,  and  the  i>erson8 
that  themselves  employ,  the  way  were  to  imitate  the 
precedent  of  the  conmiissioners  for  the  canon  laws  in 
27  Hen.  VIIl.  and  4  Edw.  VI.  and  the  commissioners 
for  the  union  of  the  two  realms,  primo  of  your  Majesty, 
and  so  to  have  the  commissioners  named  by  both  houses; 
but  not  with  a  precedent  power  to  conclude,  but  only 
to  prepare  and  propound  to  parliament. 

This  is  the  best  way,  I  conceive,  to  accomplish  this 
excellent  work,  of  honour  to  your  Majesty's  times, 
and  of  good  to  all  times ;  which  I  submit  to  yoar 
Majesty *s  better  judgment. 


[     375     ] 
AN  OFFER  TO  KING  JAMES 

OF 

A     DIGEST 

TO  RE  MADE  Of  THK 

LAWS     OF    ENGLAND. 


Most  Excellent  Sovereign, 

LMONGST  the  degrees  and  acts  of  sovereig-n,  of 
rather  heroical  honour,  the  first  or  second  is  the  person 
and  merit  of  a  lawg^v^er.  Princes  that  govern  well 
are  fathers  of  the  people :  but  if  a  father  breed  his 
son  well,  or  allow  him  well  while  he  liveth,  but  leave 
him  nothing  at  his  death,  whereby  both  he  and  his 
children,  and  his  children^  cliildren,  may  be  the  better, 
surely  the  care  and  i>iety  of  a  father  is  not  in  him  com- 
plete. So  Kings,  if  they  make  a  portion  of  an  age 
happy  by  their  good  government,  yet  if  they  do  not 
make  testaments,  as  God  Almighty  doth,  whereby  a 
perpetuity  of  good  may  descend  to  their  country,  they 
are  but  mortal  and  transitory  benefactors.  Dornitian, 
a  few  days  before  he  died,  dreamed  that  a  golden  head 
did  rise  upon  the  nape  of  his  neck :  which  was  truly 
performed  in  the  golden  age  that  followed  his  times 
for  five  successions.  But  Kings,  by  gi\'ing  their  sub- 
jects good  laws,  may,  if  they  will,  in  their  own  time, 
join  and  graft  this  golden  head  npon  their  own  necks 
after  their  death.  Nay,  they  may  make  Nabuchodo- 
nozor's  image  of  monarchy  golden  from  head  to  foot. 
And  if  any  of  the  meaner  sort  of  politics,  that  are 
sighted  only  to  see  the  worst  of  things,  think,  that  laws 
are  but  cobwebs,  and  that  good  Princes  will  do  well 
without  them,  and  bad  will  not  stand  much  upon  them; 
the  discourse  is  neither  good  nor  wise.  For  certain  it 
is,  that  good  laws  are  some  bridle  to  bad  prince?-,  ^:cvi 
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as  a  very  wall  about  government.  And  if  tyrants 
sometimes  make  a  breach  into  them,  yet  they  mollify 
even  tyranny  itself,  as  Solon's  laws  did  the  tyranny  of 
Pisistratus :  and  then  commonly  they  get  up  again, 
upon  the  first  advantage  of  better  times.  Other  means 
to  perpetuate  the  memory  and  merits  of  sovereign 
Princes  are  inferior  to  this.  Buildings  of  temples, 
tombs,  palaces,  theatres,  and  the  like,  are  honourable 
things,  and  look  big  upon  posterity  :  but  Constantine 
the  Great  gave  the  name  well  to  those  works,  when 
he  used  to  call  Trajan,  that  was  a  great  builder,  Pari- 
etaria,  wall-tlower,  because  his  name  was  upon  so 
many  walls :  so  if  that  be  the  matter,  that  a  King 
would  tuin  wall-flower,  or  pellitory  of  the  wall,  with 
cost  he  may.  Adrian*s  vein  was  better,  fov  his  mind 
was  to  wrestle  a  fall  with  time ;  and  being  a  great 
progressor  through  all  the  Koman  empire,  whenever 
he  found  any  decays  of  bridges,  or  highways,  or  cuts 
of  rivers  and  sewers,  or  walls,  or  banks,  or  the  like, 
he  gave  substantial  order  for  then-  repair  with  thebetter. 
He  gave  also  multitudes  of  charters  and  liberties  for 
the  comfort  of  corporations  and  companies  in  decay: 
so  that  his  bounty  did  strive  with  the  ruins  of  time. 
But  yet  this,  though  it  were  an  excellent  disposition, 
went  but  in  effect  to  the  cases  and  shells  of  a  common- 
wealth. It  was  nothing  to  virtue  or  vice.  A  bad  man 
might  indifferently  take  the  benefit  and  ease  of  \m 
ways  and  bridges,  as  well  as  a  good ;  and  bad  people 
might  purchase  good  charters.  Surely  the  better  works 
of  jKTpetuity  in  Princes  are  those,  tliat  wash  the  inside 
of  the  cup;  such  as  are  foundations  of  colleges  and 
lectures  for  learning  and  education  of  youth  ;  likewise 
foundations  and  institutions  of  orders  and  fraternities* 
for  nobleness,  enterprise,  and  obedience,  and  the  like. 
But  yet  these  also  are  but  like  plantations  of  orchards 
and  gardens,  in  plots  and  spots  of  ground  here  and 
there ;  they  do  not  till  over  the  whole  kingdom,  and 
make  it  fruitful,  as  doth  the  estabhsliing  of  good  lawa 
and  ordinances ;  wliich  makes  a  whole  nation  to  be  as 
a  well-orderpd  college  or  foundation. 

This  kind  of  work,  in  the  memory  of  times,  is  rare 
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enough  to  shew  it  excellent :  and  yet  not  so  rare,  as  to 
tnuke  it  suspected  for  impossible,  inconvenient,  or  un- 
safe, Moses,  that  gave  laws  to  the  Hebrews,  because 
he  was  the  scribe  of  God  himself,  is  fitter  to  be  named 
for  honour's  sake  to  other  lawgivers,  than  to  be 
numbered  or  ranked  amongst  tliem.  Minos,  Lycurgus, 
and  Solon,  are  examples  for  tlieraes  of  grammar 
scholars.  For  ancient  personages  and  characters  now- 
a-days  use  to  wax  children  again ;  though  tliat  parable 
of  Pindarus  be  true,  the  best  thing  is  water:  for 
common  and  trivial  thing's  are  many  times  the  best, 
and  rather  despised  upon  pride,  because  they  are 
vulgar,  than  upon  cause  or  use.  Certain  it  is,  that  the 
laws  of  those  three  lawgivers  had  great  prerogatives. 
The  first  of  fame,  because  they  were  the  pattern 
amongst  the  Grecians :  the  second  of  lasting,  for  they 
continued  longest  without  alteration ;  the  thu*d,  of  a 
spirit  of  reviver,  to  be  often  oppressed,  and  often 
restored. 

Amongst  the  seven  Kings  of  Rome  four  were  law- 
givers :  for  it  is  most  true,  that  a  discourser  of  Italy 
saith ;  "  there  was  never  state  so  well  swaddled  in  the 
"  infancy,  as  the  Roman  was  by  the  virtue  of  their  first 
"  Kings ;  which  was  a  principal  cause  of  the  wonder- 
**  ful  growth  of  that  state  in  after-times." 

The  Decemvirs  laws  were  laws  upon  laws,  not  the 
original ;  for  they  grafted  laws  of  Graecia  upon  the 
Roman  stock  of  laws  and  customs :  but  such  was  their 
success,  as  the  twelve  tables  which  they  compiled 
were  the  main  body  of  the  laws  which  framed  and 
wielded  the  great  body  of  that  estate.  These  lasted  a 
long  time,  with  some  supplen^ntals  and  the  Pretorian 
edicts  in  albo ;  which  were,  in  respect  of  laws,  as 
writing  tables  in  respect  of  brass ;  the  one  to  be  put  in 
and  out,  as  the  other  is  permanent.  Lucius  Cornelius 
Sylla  reformed  the  laws  of  Rome :  for  that  man  had 
three  singularities,  which  never  tyrant  had  but  he ;  that 
he  was  a  lawgiver,  that  he  took  part  with  the  nobility, 
and  that  he  turned  private  man,  not  upon  fear,  but 
upon  confidence. 

Caesar  long  after  desired  to  imitate  him  only  in  iV\^ 
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first,  for  otherwise  he  relied  upon  new  men  ;  and  for 
resigning  his  power  Seneca  describeth  him  right; 
Cc£sar  gladium  cito  cojididity  num/uam  posuit,  Caesar 
soon  stieathed  his  sword,  but  never  put  it  off.  And 
himself  took  it  upon  him,  saying  in  scorn  of  Sylla*s 
resignation  ;  St/Ha  nescivit  titeras,  diet  are  ?ion  potuiU 
"  Sylla  knew  no  letters,  lie  could  not  dictate."  But  for 
the  part  of  a  lawgiver,  Cicero  giveth  him  the  attribute; 
CcesaVf  si  ab  eo  qucereretur,  quid  eginset  in  toga; 
leges  sc  respondisset  midtas  et  pneclaras  tulisse ;  **  If 
"  you  had  asked  Ca?sar  what  he  did  in  the  gown,  he 
"  would  have  answered,  that  he  made  many  excellent 
"  laws."  His  nephew  Augustus  did  tread  the  same 
steps,  but  with  deeper  print,  because  of  his  long  reign 
in  peace  ;  whereof  one  of  the  poets  of  his  time  saith. 

Pace  data  terria^  animum  ad  civilia  vertit 
Jura  suum ;  kgesque  tulujustimmus  auctor. 

From  that  time  there  was  such  a  race  of  wit  and  au- 
thority, between  the  commentaries  and  decisions  of  the 
lawyers,  and  the  edicts  of  the  emperors,  as  both  law 
and  lawyers  were  out  of  breath.  Whereupon  Jusri- 
nian  in  the  end  recompiled  both,  and  made  a  body  of 
laws  such  as  might  be  wielded,  which  himself  calleth 
gloriously,  and  yet  not  above  truth,  the  edifice  or 
structure  of  a  sacred  temple  of  justice,  built  indeed  out 
of  the  former  ruins  of  books,  as  materials,  and  some 
novel  constitutions  of  his  own. 

In  Athens  they  had  Sexviri^  as  yEschines  observeth, 
which  were  standing  commissioners,  who  did  watch 
to  discern  what  laws  w^axed  improper  for  the  times, 
and  what  new  law  did  in  any  branch  cross  a  former 
law,  and  so  ex  officio  propounded  their  repeal. 

King  Edgar  collected  the  laws  of  this  kingdom,  and 
gave  them  the  strength  of  a  faggot  bound,  which 
formerly  were  disi>ersed ;  which  was  more  glory  to  him. 
than  his  sailing  about  this  island  with  a  potent  fleet : 
for  that  was,  as  the  Scripture  saith,  via  navis  in  maru 
"  the  way  of  a  ship  in  the  sea;"  it  vanished,  but  this 
lasteth.  Alphonso  the  wise,  the  ninth  of  that  name, 
King  of  Castile,  compiled  the  digest  of  the  laws  of 
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Spain,  intitled  the  Siete  Partidas  ;  an  excellent  work, 
which  he  finished  in  seven  years.     And  as  Tacitus) 
noteth  well,  that  the  capitol,  though  boilt  in  the  be-1 
gunnings  of  Rome,  yet  was  fit  for  tlie  gi'eat  monarchal 
that  came  after ;  so  that  building  of  laws  sufficeth  th^ 
greatness  of  the  empire  of  Spain,  which  since  hath 
ensued.  ^ 

Lewis  XI.  had  it  in  his  mind,  though  he  performed! 
it  not,  to  have  made  one  constant  law  of  P'rance,  ex-^j 
tracted  out  of  the  civil  Roman  law,  and  the  customsT 
of  provinces  which  are  various,  and  the  King's  edicts/ 
which  with  the  French  are  statutes.    Surely  he  might 
have  done  well,  if,  like  as  he  brought  the  crown,  a/J 
he  said  himself,  from  Page,  so  he  had  brought  hi^l 
people  from  Lackey;  not  to  run  up  and  down  for  their  I 
laws  to  the  civil  law,  and  the  ordinances  and  the.| 
customs  and  the  discretions  of  courts,  and  tliscourses' 
of  philosophers,  as  they  use  to  do. 

King  Henry  VIIL  in  the  twenty-seventh  yearof  hia 
reign,  was  authorized  by  parliament  to  nominate  thirty- 
two  commissioners,  part  ecclesiastical,  and  part  tem* 
poral,  to  purge  the  canon  law,  and  to  make  it  agree- 
able to  the  law  of  God,  and  the  law  of  tlie  land ;  but! 
it  took  not  effect :  for  the  acts  of  that  Ring  were  c 
monly  rather  proffers  and  fames,  than  either  well- 
grounded,  or  well  pursued;    but,  I  doubt,  I  err  in*^ 
producing  so  many  examples.     For  as  Cicero  said  to 
Csesar,  so  I  may  say  to  your  Majesty,  Nil  vulgare  ti 
dignum  videri  possit.     Though  indeed  this  well  un-1 
derstood  is  far  from  vulgar :  for  that  the  laws  of  the^ 
most  kingdoms  and  states  have  been  like  buildings  of 
many  pieces,  and  patched  up  from  time  to  time  accord- 
ing to  occasions,  without  frame  or  model. 

Now  for  the  laws  of  England,  if  I  shall  speak  my 
opinion  of  them  without  partiality  either  to  my  profes- 
sion or  country,  for  the  matter  and  nature  of  them,  I 
hold  them  wise,  just,  and  moderate  laws :  they  give 
to  God,  they  give  to  Caesar,  they  give  to  the  subject, 
what  appertaineth.  It  is  true  they  are  as  mixt  as  our 
language,  compounded  of  British,  Roman,  Saxon, 
Danish,  Norman  customs :  and  surely  as  our  kngua^'B 
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is  thereby  so  luiicii  the  richer,  so  our  laws  ore  likewbe 
by  that  mixture  the  moi*c  complete. 

Neither  doth  this  attribute  less  to  them,  than  those 
Hiat  would  have  tliem  to  have  stood  out  the  same  ia 
all  mutations.     For  no  tree  is  so  good  first  set,  as  by 
trans|>lantii)g  and  grafting.     I  remember  what  hap- 
pened to  Callisthenes,  that  followed  Alexander's  court, 
f  and  was  grown  into  some  displeasure  with  him,  be- 
'  cause  lie  could  not  well  brook  the  Persian  adoration. 
I  At  a  supper,  which  witli  the  Grecians  was  a  great 
part  talk,  he  was  desired,  the  Ring  being  present,  be- 
cause he  was  an  eloquent   man,  to  speak   of  some 
theme,  which  he  did ;  and  cliose  for  his  theme,  the 
I  praise  of  tlie  Macedonian   nation,  which  though  it 
>  were  but  a  filling  thing  to  praise  men  to  their  faces, 
I  yet  he  performed  it  with  such  advantage  of  truth,  and 
avoidance  of  flattery,  and  with  such  life,  as  was  mud 
applauded  by  the  hearers.     The  King  was  the  kss 
,  pleased  with  it,  not  loving  the  man,  and  by  way  of 
\  discountenance  said :  It  was  easy  to  be  a  good  orator 
l  in  a  pleasing  theme.     *'  But,"  saith  he  to  him,  "  turn 
1  *  your  stile,  and  tell  us  now  of  our  faults,  that  we  roay 
have  the  profit,  and  not  you  the  praise  only ;"  which 
he  presently  did  with  such  (|uickness,  that  AJexaiider 
said.  That  malice  made  him  eloquent  then,  as  the 
theme  had  done  before.     I  shall  not  fall  into  either  of 
these  extremes,  in  this  subject  of  the  laws  of  Englanil ; 
I  have  commended  them  before  for  the  matter,  but 
surely  they  ask  much  amendment  for  the  form  ;  which 
to  reduce  and  perfect,  I  liold  to  be  one  of  the  greatest 
dowries  that  can  be  conferred  upon  this  kingdom: 
which  work,  for  the  excellency,  as  it  is  worthy  your 
Majesty's  act  and  times,  so  it  hath  some  cii*cumstance 
of  propriety  agreeable  to  your  person.      God  hath 
blessed  your  Majesty  with  posterity,  and  I  am  not  of 
opinion  that  Kings  that  are  barren  are  fittest  to  supply 
perjietuity  of  generations  by  perpetuity  of  noble  acts; 
but  contrariwise,  tbat  they  that  leave  posterity  ai-e  tlie 
more  interested  in  the  care  of  future  times ;  that  as  well 
tlieir   progeny,  as  their  people,   may  pai'ticipate  of 
their  merit, 
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Your  Majesty  is  a  great  master  in  justice  and  judi- 
cature, and  it  were  pity  the  fruit  of  that  your  virtue 
should  not  be  transmitted  to  the  ages  to  come.  Your 
Majesty  also  reigneth  in  learned  times,  the  more,  no 
doubt,  in  regard  of  your  own  perfection  in  learning, 
and  your  patronage  thereof.  And  it  hath  been  the 
mishap  of  works  of  this  nature,  that  the  less  learned 
time  hath,  sometimes,  wrought  upon  the  more  learned, 
which  now  will  not  be  so.  As  for  myself,  the  law  was 
my  profession,  to  which  I  am  a  debtor ;  some  little 
helps  I  have  of  other  arts,  which  may  give  form  to 
matter :  and  I  have  now,  by  God's  merciful  chastise- 
ment, and  by  his  special  providence,  time  and  leisure 
to  put  my  talent,  or  half  talent,  or  what  it  is,  to  such 
exchanges  as  may  perhaps  exceed  the  interest  of  an 
Active  nfe.  Therefore,  as  in  the  beginning  of  my 
troubles  I  made  offer  to  your  Majesty  to  take  pains  in 
the  story  of  England,  and  in  compiling  a  method  and 
digest  of  your  laws,  so  have  I  performed  the  first, 
which  rested  but  upon  myself,  in  some  part :  and  I  do 
in  all  humbleness  renew  the  offer  of  this  latter,  which 
will  require  help  and  assistance,  to  your  Majeisty,  if  it 
shaU  stand  with  your  good  pleasure  to  employ  my 
aervice  therein. 
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Tou  are  to  know,  and  consider  well  the  duty  and 
service  to  which  jou  are  called,  and  whereupon  you 
are  by  your  oath  charged.  It  is  the  happy  estate  and 
condition  of  the  subject  of  this  realm  of  England,  that 
he  is  not  to  be  impeached  in  his  life,  lands,  or  goods, 
by  flying  rumours,  or  wandering  fames  and  reports,  or 
secret  and  privy  inquisitions;  but  by  the  oath  and 
presentment  of  men  of  honest  condition,  in  the  face 
of  justice.  But  this  happy  estate  of  the  subject 
will  turn  to  hurt  and  inconvenience,  if  those  that 
hold  that  part  which  you  are  now  to  perform  shall 
be  negligent  and  remiss  in  doing  their  duty ;  for 
as  of  two  evils  it  were  better  mens  doings  were 
looked  into  over-strictly  and  severely,  than  that  there 

.should  be  a  notorious  impunity  of  malefactors;   as 
was  well  and  wisely  said  of  ancient  time,  "  a  man  were 

,  **  better  live  where  nothing  is  lawful,  than  where  all 
things  are  lawful.'*     This  therefore  rests  in  your 

[care  and  conscience,  forasmuch  as  at  you  justice  be- 
gins, and  the  law  cannot  pursue  and  chase  offenders 

'  to  theii'  deserved  fall,  except  you  firet  put  them 
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Iiscover  tliem,  whereby  they  may  be  broup^ht  to 
answer ;  for  your  verdlrt  is  not  conclLidlng  to  condemn, 

"but  it  is  necessary  to  charge,  and  without  it  tKe  court 
cannot  proceed  to  condemn, 

I  Considering  therefore  t!iat  ye  are  tlie  eye  of  justice, 
re  ought  to  be  single,  without  partial  aifection  ;  watch- 
II 1,  not  asleep,  or  false  asleep  in  winking  at  offenders, 
md  shai'p-sighted  to  proceed  with  understanding  and 
liscretion :  for  in  a  word,  if  you  shall  not  present 
unto  the  court  all  such  offences,  as  shall  appear  unto 
rou  either  by  evidence  given  in,  or  otherwise,  mark 
<?hat  I  say,  of  your  own  knowledge,  which  liave  been 
rornmitted  within  the  verge,  which  is  as  it  were  the 
itnits  of  your  survey,  but  shall  smother  and  conceal 
%ny  offence  willingly,  then  the  guiltiness  of  others 
vill  cleave  to  your  consciences  before  God ;  and  be- 
ddes,  you  aie  answerable  in  some  degree  to  the  King 

Bind  his  law  for  such  your  default  and  suppression ; 

tend  therefore  take  good  regard  unto  it,  you  are  to 
lerve  the  King  and  his  people,  you  are  to  keep  and 
observe  your  oath,  you  are  to  acquit  yourselves. 

But  there  is  yet  more  cause  why  you  should  take 
nore  special  regard  to  your  presentments,  than  any 
ither  grand  juries  within  the  counties  of  this  kingdom 
it  large :  for  as  it  is  a  nearer  degree  and  approach 
into  the  King,  which  is  the  fountain  of  justice  and 
)vernment,  to  be  the  King's  servant,  than  to  be  the 
ing's  subject ;  so  this  commission  ordained  for  the 

King's  servants  and  houshold,  ought  in  the  execution, 
E>f  justice  to  be  exemplary  unto  other  places.  David 
saith,  who  was  a  king,  "  The  wicked  man  shall  not 
"  abide  in  my  house ; "  as  taking  knowledge  that  it 
vnras  impossible  for  Kings  to  extend  their  care,  to  banish 
S^^ickedness  over  all  their  land  or  empire ;  but  yet  at 
east  they  ought  to  undertake  to  God  for  their  house.  , 
We  see  further,  that  the  law  doth  so  esteem  the 
iig-nity  of  the  King's  settled  mansion-house,  as  it  hath 
aid  unto  it  a  plot  of  twelve  miles  round,  which  we 
call  the  verge,  to  be  subject  to  a  special  and  exempted 
urisdiction  depending  upon  his  person  and  great 
officers.     This  is  as  a  half-pace  or  carpet  spread  about 
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I  King's  chair  of  estate,  wfiich  tlierefore  ought  to  be 
[cleared   and  voided  more  than  other  places  of  the 
[kingdom;  for  if  ofiences  should  be  shrouded  under 
[the  King's  wings,  what  hope  is  there  of  discipline  and 
) good  justice  in  more  remote  parts?    We  see  the  sun, 
I  wlien  it  is  at  the  brightest,  there  may  be  perhaps 
^a  bank  of  clouds  in  the  north,  or  the  west,  or  remote 
regions,  but  near  his  body  few  or  none ;  for  where  the 
King  cometh,    there  shoidd  come  peace  and  order, 
and  an  awe  and  reverence  in  mens  hearts. 
ATilcuiisii-      And  tliis  iurigdiction  was  in  ancient  time  executed, 
ta»,  C.3,  i.-j  and  since  by  statute  ratified,  by  the  lord  steward  with 
S" l*^'^.? great  ceremony,  in  the  nature  of  a  jDeculiar  King's 
'bench  for  the  verge;    for  it  was  thought  a  kind  of 
eclipsing  to  the  Ring^s  honour,  that  where  the  King 
was,  any  justice  should  be  sought  but  immediately 
from  his  own  officers.     But  in  respect  that  office  was 
oil  void,  this  commission  hath  succeeded,  which  change 
I  do  not  dislike ;  for  though  it  hath  less  state,  yet  it 
hath  more  strength  legally:  therefore  I  say,  you  that 
are  a  jury  of  the  verge,  should  lead  and  give  a  pattern 
unto  others  in  the  care  and  conscience  of  your  pre- 
sentments. 

Concerning  the  particular  points  and  articles  whereof 
you  shall  inqtdre,  I  will  help  your  memory  and  mine 
own  with  ordei';  neither  will  I  load  you,  or  trouble 
myself  with  cveiy  branch  of  several  offences,  !)ut  stand 
upon  those  that  are  principnl  and  most  in  use:  the 
offences  therefore  that  you  are  to  present  are  of  four 
natures, 

I.  The  first,  such  as  concern  God  and  his  Church. 
II.  The  second,  such  as  concern  the  King  and  bi» 
state. 

III.  The  third,  such  as  concern  the  King*s  people, 
and  ai-e  capital. 

IV.  The  fourth,  such  as  coneeni  the  King's  people, 
not  capital. 


God  and  [ii»  Thf.  service  of  almiglity  God,  upon  whose  Wessiup 
the  j>eace,  safety,  and  good  estate  of  King  and  king- 
dom doth  depend,  may  he  violated,  and  God  dishfr 
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noured  in  three  manners,  by  profanation,  by  contempt^ 
and  by  division,  or  breach  of  unity. 

First,  if  any  man  hath  depraved  or  abused  in  word  Profaoa* 
or   deed   tlic    blessed    sacrament,  or    disturbed    tlie  ["J."'q  ^.  j 
preacher  or  cjn;^'e^tion  in  the  time  of  divine  ser-^^-ti  Ki.c.St 
vice ;  or  if  any  have  mahciously  stricken  with  weapon,  5  n's'c.i. 
or  drawn  weapon  in  any  church  or  church-yard ;  or  if  i^  *i-  V 
any  fair  or  market  have  been  kept  in  any  church-yard,  wlnton. 
these  are  profanations  within  the  purview  of  several 
statutes,  and  those  you  are  to  present :  for  holy  things, 
actions,  times,  and  sacred  places,  are  to  be  preserved 
in  reverence  and  divine  respect. 

For  contempts  of  our  Church  and  service*  they  are  Conrpmpts, 
comprehended  in  that  known  name,  which  too  many,  J^'J.'^^J^;^^. 
if  it  pleased  God,  bear,  recusancy;  which  offence  hath 
many  branches  and  dependencies  ;  the  wife-recusant* 
she  tempts ;  the  cliurch-papist,  he  feeds  and  relieves ; 
the  corrupt  schoolmaster,  he  soweth  tares;  the  dis- 
sembler, he  comformeth  and  doth  not  communicate. 
Therefore  if  any  ]?erson,  man  or  woman,  wife  or  sole, 
above  the  a^e  of  sixteen  years,  not  having  some  law- 
ful excuse,  have  not  repaired  to  church  according  to 
the  several  statutes ;  the  one,  for  the  weekly,  the  other, 
for  the  monthly  repair,  you  are  to  present  both  the 
offence  and  the  time  how  long.  Again,  such  as 
maintain,  relieve,  keep  in  service  of  livery  recusants. 
though  themselves  be  none,  you  are  like\^  ise  to  pre- 
sent ;  for  these  be  like  the  roots  of  nettles,  which  sting- 
not  themselves,  but  bear  and  maintain  the  stinging 
leaves:  so  if  any  that  keepeth  a  schoolmaster  that 
comes  not  to  church,  or  is  not  allowed  by  the  bishopi 
for  that  infection  may  spread  far :  so  sucli  recusants 
as  have  been  convicted  and  conformed,  and  have  not 
received  the  sacrament  once  a  year,  for  that  is  the 
touch-stone  of  their  true  conversion  :  and  of  these 
offences  of  recusancy  take  you  special  regard.  Twelve 
miles  from  court  is  no  region  for  such  subjects.  In  the 
Dame  of  God,  why  should  not  twelve  miles  about  the 
King's  chair  be  as  free  from  papist-recusants,  as  twelve 
miles  from  the  city  of  Rome,  the  Pope's  chair,  is  from 
protestants  ?    There  be  hypocrites  and  atheists,  and  so 
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I  fear  there  be  aniong^st  us ;  but  no  open  contempt  of 
theii*  religion  is  endured.  If  there  must  be  recusants, 
it  were  better  they  lurked  in  the  country,  than  here  in 
the  bosom  of  the  kingdom. 

For  matter  of  division  and  breach  of  unity,  it  is  not 
without  a  mystery  that  Christ's  coat  had  no  seam,  nor 
no  more  should  the  Church  if  it  were  possible.  There- 
fore if  any  minister  refuse  to  use  the  book  of  Common- 
prayer,  or  wilfully  swerveth  in  divine  service  from 
that  book ;  or  if  any  j>erson  whatsoever  do  scandalize 
that  book,  and  sjieak  openly  and  maliciously  in  dero- 
gation of  it ;  such  men  do  but  make  a  rent  in  the 
garment,  and  such  ai'e  by  you  to  be  inquired  of.  But 
much  more,  such  as  are  not  only  differing,  but  in  a 
sort  opposite  unto  it,  by  using  a  superstitious  and 
corrupted  form  of  divine  service ;  I  mean,  such  as  say 
or  hear  mass. 

These  offences  which  1  have  recited  to  you,  arc 
against  the  service  and  worship  of  God :  there  remain 
two  which  likewise  pertain  to  the  dishonour  of  God; 
the  one,  is  the  abuse  of  his  name  by  perjury;  the  other, 
is  the  adhering  to  God's  declared  enemies,  evil  and 
out-cast  spirits,  by  conjuration  and  witchcraft. 

For  jierjury,  it  is  hard  to  say  whether  it  be  more 
odious  to  God,  or  pernicious  to  man ;  for  an  oatb, 
saith  the  apostle,  is  the  end  of  controversies :  if  there- 
fore that  boundary  of  suits  be  taken  away  or  mis-set, 
where  shall  be  the  end  ?  Therefoi-e  you  are  to  inquire 
of  wilful  and  corrupt  peijury  in  any  of  the  King's 
courts,  yea,  of  court-barons  and  the  like,  and  that  as 
well  of  the  actors,  as  of  the  procurer  and  suborner. 
For  witclicraft,  by  the  former  law  it  was  not  death. 
w1"ch?raft,  except  it  were  actual  and  gross  invocation  of  e>il 
I  Jac.  c.  1.  spirits,  or  making  covenant  with  them,  or  taking  away 
**  life  by  witchcraft :  but  now  by  an  act  in  his  Majesty's 

times,  charms  and  sorceries  in  certain  cases  of  pro- 
curing of  unlawful  love  or  bodily  hurt,  and  some 
others,  are  made  felony  the  second  offence ;  the  first 
being  imprisonment  and  pillory. 
Supremacy      And  hcrc  I  do  concIudc  my  first  part  concerning 
imtacetof  religion  and  ecclesiastical  causes :  wherein  it  may  be 
*tuc.         thought  that  I  do  forget  matters  of  supremacy,  or  of 
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Jesuits,  and  semiiianes,  and  the  like,  wliich  are  usually 
sorted  with  causes  of  ix-ligion  :  but  I  most  have  leave 
to  direct  myself  according  to  mine  own  persuasion, 
I  which  is,  that,  whatsoever  hath  been  said  or  written 
on  the  other  side,  all  the  late  statutes,  which  inflict 
capital  punishment  upon  extoUers  of  the  Pope's  supre- 
macy, deniers  of  the  King's  supremacy,  Jesuits  and 
seminaries,  and  other  offenders  of  that  nature,  have 
for  their  principal  scope,  not  the  punishment  of  the 
error  of  conscience,  but  the  repressing  of  the  peril  of 
the  estate.  This  is  the  true  spirit  of  these  laws,  and 
therefore  I  will  place  them  luider  my  second  division, 
which  is  of  offences  that  concern  the  King  and  his 
estate,  to  which  now  I  come. 

These  offences  therefore  respect  either  the  safety  TUe  King 
of  the  King's  person,  or  the  safety  of  his  CvState  andj^*]^'^"* 
kingdom,  wiiich  though  they  cannot  be  dissevered  in 
deed,  yet  they  may  be  distinguished  in  speech.    First  The  King'i 
then,  if  any  have  conspired  against  the  life  of  the  KingjP*"^ 
which  God  have  in  his  custody!  or  of  the  Queen's 
Majesty,  or  of  the  most  noble  Prince  their  eldest  son; 
the  very  compassing  and  inward  imagination  thereof 
is  high  treason,  if  it  can  be  proved  by  any  fact  that  is 
overt :  for  in  the  case  of  so  sudden,  dark,  and  perni- 
cious, and  peremptory  attempts,  it  were  too  late  for 
the  law  to  take  a  blow  before  it  gives ;  and  this  high 
treason  of  all  other  is  most  heinous,  of  which  you 
shall  inquire,  though  T  hope  tliere  be  no  cause. 

There  is  another  capital  oftence  that  hath  an  affinity  PrWy- 
with  this,  whereof  you  here  within  the  verge  are  mosf^"""*^''* 
properly  to  inquire ;  the  King*s  privy-councO  are  as  the 
principal  watch  over  the  safety  <jf  the  King,  so  as  their 
safety  is  a  portion  of  his  :  if  therefore  any  of  the  King's 
servants  within  bis  cheque-roll,  for  to  them  only  the 
law  extends,  have  conspired  the  death  of  any  the 
King's  privy-council,  this  is  felony,  and  thereof  you 
shal  inquire. 

And  since  we  are  now  in  that  branch  of  the  King's  R^prewn- 
person,  I  uill  speak  also  of  the  King's  person  by  re-[,^J  pj^^lli,, 
presentation,  and  the  treasons  which  touch  the  same. 
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The  King's  person  and  authority  is  represented  m 
three  things;  in  his  seals,  in  his  monies,  and  in  his 
principal  magistrates :  if'  therefore  any  have  counter- 
feited the  King*s  great  seal,  privy  seal,  or  seal  manual; 
or  counterfeited,  dipped,  or  scaled  his  monies,  or 
other  monies  eurrent,  this  is  high  treason  ;  so  is  it  to 
kill  certain  git  at  officers  or  judges  executing  their 
office. 

We  will  now  pass  to  those  treasons  which  concern 
the  safety  of  the  King's  estate,  which  are  of  three 
kinds,  answering  to  tlirce  perils  which  may  happen  to 
an  estate ;  these  perils  are,  foreign  invasion,  open  re- 
bellion and  sedition,  and  privy  practice  to  alienate  and 
estrange  the  hearts  of  the  sn!>jects,  and  to  prepare 
them  either  to  adhere  to  enemies,  or  to  burst  out  int«? 
tumults  and  commotions  of  themselves. 

Therefore  if  any  person  have  solicited  or  procured 
any  invasion  from  foreigners ;  or  if  any  liave  com- 
bined to  raise  and  stir  the  people  to  rebellion  within 
the  realm ;  these  are  high  treasons,  tending  to  the 
overthrow  of  the  estate  of  this  commonwealth,  and  to 
be  inquired  of. 

The  third  part  of  practice  hath  divers  branches, 
but  one  principal  root  in  these  our  times,  which  is  the 
vast  and  over-spreading  ambition  and  usurpation  of 
the  see  of  Rome ;  for  the  Pope  of  Rome  is,  according" 
to  his  late  challenges  and  pretences,  become  a  com- 
petitor and  corrival  with  the  King,  for  the  hearts  and 
obediences  of  the  King's  subjects  :  he  stands  for  it, 
he  sends  over  his  love-tokens  and  brokers,  under  co- 
lour of  conscience,  to  steal  and  w in  away  the  heart* 
and  allegiances  of  tlie  people,  and  to  make  them  as 
fuel  ready  to  take  fire.iipon  any  his  commandments. 

This  is  that  yoke  which  this  kingdom  hath  happily 
cast  off,  even  at  such  time  when  the  ]>opish  religion  was 
nevertheless  continued^  and  that  divers  states,  whidi 
are  the  Pope's  vassals,  do  likewise  begin  to  shake  off- 

If  therefore  any  i)erson  have  maintained  and  ex* 
tolled  the  usurped  autljority  of  the  bishop  of  Rome 
within  the  King'^s  dominions,  by  writing,  preaching, 
or  deed,  advisedly,  directly  and  maliciously;  of  if  wy 
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pel-son  have  published  oi-  put  in  use  any  of  the  Pope's 
bulls  or  instruments  of  absohition;  or  if  any  j)erson 
have  witlidi-awn,  and  reconciled,  any  <»f  tlie  Ring's 
subjects  from  tlieir  obedience,  or  been  witlidrawn  and 
reconciled ;  or  if  any  subject  have  refused  tlie  second 
time  to  take  the  oath  of  supremacy  la u  fully  tendred; 
or  if  any  Jesuit  or  seminary  come  and  abide  within 
this  realm  ;  these  are  by  several  statutes  made  cases  of 
high  treason,  the  law  accounting  these  things  as  pre- 
parativeSj  and  the  first  wheels  and  secret  motions  of^sEi.  cap, 
seditions  and  revolts  from  tlie  King's  obedience.     Of 
these  you  are  to  inquire,  both  of  the  actors  and  of  theii' 
abettors,  comforters,  receivers,  maintainers;  and  con-  isei,  cap. 
cealers,  which  in  some  cases  aic  traitors,  as  well  as  the  ^j  j., 
principal,  in  some  cases  in  prceimmire^  in  some  ot)ier,in  i. 
misprision  of  treason,  which  I  will  not  stand  to  distin- 
guish, and  in  some  other,  felony;  as  namely,  that  of  the 
receiving  and  relieving  of  .Jesuits  and  priests;  the  bnng- 
iiig  in  and  dispersing  of  Agnus  Dei's^  crosses,  pictures,  ^gnus 
or  such  trash,  is  likewise  praemunire :  and  so  is  the  ^"  *' 
denial   to   take   the    oath    of   siii)remacy   the   first 
time. 

And  because  in  the  disposition  of  a  state  to  troubles  Msuury 
and  perturbations,  military  men  are  most  tickle  and  '"'^" 
dangerous ;  Uierefore  if  any  of  t)ie  King's  subjects  go 
ovei*  to  sei've  in  foi'cign  parts,  and  do  not  first  endure 
the  touch,  that  is,  to  take  the  oath  uf  allegiance ;  or  if 
he  have  born  office  in  any  army,  and  do  not  enter  into 
bond  with  sureties  as  is  prescribed,  this  is  made  fe- 
lony; and  such  as  y*ju  shall  inquire. 

Lastly,  because  the  vulgar  ]>eople  are  sometimes  Proiiiit- 
led  with  vain  and  fond  prophecies  ;  if  any  such  shall  *^'^^- 
be  publislied,  to  the  end  in  move  stirs  or  tunuilts,  this 
is  not  felony,  l)ut  punished  by  a  years  inqirisonmcnt 
and  loss  of  goods ;  and  of  this  also  shall  you  inquire. 

You  shall  likewise  understand  that  the  escape  of 
any  prisoner  connnitted  ibr  treason,  is  treason ;  where- 
of you  are  likewise  to  inquire. 

Now  come  1  to  the  third  part  of  my  (h vision  ;  that  Ti.r  pen- 
is, those  offences  which  concern  the  King's  people,  JaJ"' "*"^ 
and  are  capital;  which  nevertheless  tlit  law  X^tcto's^ 
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offences  against  the  crown,  in  respect  of  the  protection 
that  the  King-  hath  of  his  |)eople,  and  the  interest  he 
hath  in  them  and  their  welfare ;  for  touch  them,  toudi 
the  King.  These  offences  are  of  three  natures :  the 
first  concerneth  the  conservation  of  their  lives ;  the 
second,  of  honour  and  honesty  of  their  persons  and 
families ;  and  the  third,  of  their  substance. 

First  for  life.  I  must  say  unto  you  in  general,  that 
life  is  grown  too  cheap  in  these  times,  it  is  set  at  the 
price  of  words,  and  every  petty  scorn  and  disg^racc 
can  have  no  other  reparation  ;  nay  so  many  mens  lives 
are  taken  away  with  impnnity,  that  the  very  life  of 
the  law  is  almost  taken  away,  which  is  the  execution ; 
and  therefore  though  we  cannot  restore  the  life  of  those 
men  that  are  slain,  yet  I  pray  let  us  restore  the  law  to 
her  hfe,  by  proceeding  ^\'ith  due  severity  against  the 
offenders ;  and  most  especially  this  plot  of  ground, 
which,  as  I  said,  is  the  King's  carjxit,  ought  not  to  be 
stained  witli  blood,  crying  in  the  ears  of  God  and  the 
King.  It  is  true  nevertheless,  that  the  law  doth 
:  make  divers  just  differences  of  life  taken  away ;  but 
yet  no  such  differences  as  tht;  wanton  humours  and 
braveries  of  men  have  under  a  reverend  name  of 
honour  and  reputation  invented. 

The  highest  degree  is  wlicre  such  a  one  is  killed, 
unto  whom  the  offender  did  bear  faith  and  obedience : 
as  the  seinrant  to  the  master,  the  wife  to  the  husband, 
the  clerk  to  the  prelate ;  and  I  shall  ever  add,  for  so  I 
conceive  of  the  law,  the  cliild  to  the  father  or  thr 
mother;  and  this  the  law  terms  petty  treason. 

Tlie  second  is.  Where  a  man  is  slain  upon  ion- 
thought  malice,  which  the  law  terms  murder;  and 
it  is  an  oflience  horrible  and  odious,  and  cannot  be 
blanched,  nor  made  fair,  hut  foul. 

The  third  is,  Where  a  man  is  killed  upon  a  sudden 
heat  or  affiay,  whereunto  the  law  gives  some  little 
favour,  because  a  man  in  fury  is  not  himself,  ira  ju- 
ror brevis,  wrath  is  a  short  madness ;  and  the  wis- 
dom of  law  in  his  Majesty's  time  hath  made  a  sub- 
division of  the  stab  given,  where  the  party  stablied  is 
out  of  defence,  and  had  not  given  the  fii>.t  blow, 
from  other  nxandau^hters. 
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The  fourth  degree  is,  That  of  killing  a  man  in  the 
party*s  own  defence,  or  by  misadventure,  which  though 
^hey  be  not  felonies,  yet  nevertlieless  tlie  Jaw  doth  not 
Hl^er  them  to  go  unpunislied  :  because  it  doth  discern 
Kome  sparks  of  a  bloody  mind  in  .the  one,  and  of  care- 
lessness in  the  other. 
I       And  the  filth  is,  Whei*e  the  law  doth  admit  a  kind 
of  justification,  not  by  plea,  for  a  man  may  not,  that 
hath  shed  blood,  affront  the  law  with  pleading  not 
guilty ;  but  when  the  case  is  found  by  verdict,  being 
disclosed  upon  the  evidence ;  as  where  a  man  in  the 
King's  highway  and  peace  is  assailed  to  be  murdered 
or  robbed ;  or  when  a  man  defending  liis  house,  which 
is  his  castle,  against  unlawful  violence;  or  when  a 
sheriff  or  minister  of  justice  is  resisted  in  the  execution 
of  his  office ;  or  when  the  patient  dietli  in  the  chi- 
nirgeon's  hands,  upon  cutting  or  otherwise  :  for  these 
cases  the  law  doth  privilege,  because  of  the  necessity, 
,  and  because  of  the  innocency  of  the  intention. 

Thus  much  for  the  death  of  man,  of  which  cases 
you  are  to  inquiie :  together  with  the  accessories  be- 
I  fore  and  after  the  fact. 

For  the  second  kind,  which  concerns  the  honour  and  HonesJy  of 
chasteness  of  persons  and  families ;  you  are  to  inquire  ^*^^' 
of  the  ravishment  of  women,  of  the  taking  of  women 
out  of  the  possession  of  their  parents  or  guardians  i  jac.  cap. 
against  their  will,  or  marrying  them,  or  abusing  them ;  ^^• 
of  double  marriages,  where  there  was  not  first  seven 
years  absence,  and  no  notice  that  tlie  pai'ty  so  absent 
was  alive,  and  other  felonies  against  the  honesty  of  life. 

For  the  third  kind,  wliicii  concemeth  mens  sub-Sobsiance. 
stance,  you  shall  incpiu'e  of  burglaries,  robberies,  cut- 
ting of  purses,  and  taking  of  any  thing  from  the  per- 
son :  and  generally  other  stealths,  as  well  such  as  are 
plain,  as  those  that  ai-e  disguised,  whereof  I  will  by 
and  by  speak  :  but  first  1  must  require  you  to  use  dili- 
gence in  presenting  especially  those  purloinings  and 
imbezlements,  which  are  of  plate,  vessel,  or  whatso- 
ever within  the  King*s  house.  The  Ring's  house  is 
an  open  place ;  it  ought  to  lie  kept  safe  by  law,  and 
not  by  lock,  and  therefore  necdeth  the  more  severity. 
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fiSE. i.^f.  Now  for  coloured  and  disguised  robberies;  I  will 
chartM^^.T^'^i^'^^  two  or  thrcc  of  them :  the  purveyor  that  takes 
*J^  j^'g*^;  ^- without  waiTant,  is  no  better  than  a  thief,  and  it  is 
21  HSx!?! felony.  The  servant  that  hath  the  keeping  of  his 
Majesty*s  goods,  and  going  away  with  them,  though 
he  came  to  the  possession  of  them  lawfully,  it  is 
felony.  Of  these  you  shall  likewise  inquire,  principals 
and  accessories.  The  voluntary  escajje  of  a  felon  is 
also  felony. 

'^Jt^ca^SLV  For  the  last  part,  which  is  of  offences  concerning 
the  people  not  capital,  they  are  many:  but  I  will 
select  only  such  as  I  think  fittest  to  be  remembered 
unto  you,  still  dividing,  to  give  you  the  better  light. 
They  are  of  four  natures, 

1.  The  first,  is  matter  of  force  and  outiage. 

2.  The  second,  matter  of  fraud  and  deceit. 

3.  Public  nuisances  and  grievances. 

4.  The  fourth,  breach  and  inobservance  of  certain 
wholesome  and  politic  laws  for  goverament. 

For  the  first,  you  shall  inquire  of  riots  and  unlawful 
fissembUes  of  forcible  entries,  and  detainers  with  force; 
and  properly  of  all  assaults  of  striking,  drawing  wea* 
pon  or  other  violence  within  the  King's  house,  and 
the  precincts  thereof:  for  the  Kings  house,  from 
whence  example  of  peace  should  flow  unto  the  farthest 
parts  of  the  kingdom,  as  the  ointment  of  Aaron's  head 
to  the  skirts  of  his  garment,  ought  to  be  sacred  and 
inviolate  from  force  and  brawls,  as  well  in  respect  of 
reverence  to  tlie  place,  as  in  respect  of  danger  of 
greater  tumult,  and  of  ill  example  to  the  whole  king- 
dom; and  therefore  in  that  place  all  should  be  full  of 
peace,  order,  regard,  forbearance,  and  silence. 

Besides  open  force,  there  is  a  kind  of  force  tbflt 
Cometh  with  an  armed  hand,  but  disguised,  that  is  no 
less  hateful  and  hurtful;  and  that  is,  abuse  and  op- 
pression by  authority.  And  therefore  you  shall  inquire 
of  all  extortions,  in  officers  and  ministers ;  as  sheriffs^ 
bailiffs  of  hundreds,  escheatoi*s,  coroners,  constables* 
onlinaries,  and  others,  who  by  colour  of  office  do  poll 
the  people. 
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For  frauds  and  deceits,  I  do  chiefly  commend  to 
your  care  the  frauds  and  deceits  in  tliat  which  is  the 
chief  means  of  ail  just  contract  and  permutation,  which 

ei»  weights  and  measures ;  wherein,  although  God 
ath  pronounced  that  a  false  weight  is  an  abomina^ 
tion,  yet  the  abuse  is  so  common  and  so  general,  I 
mean  of  weights,  and  I  speak  upon  knowledge  and 
late  examination,  that  if  one  were  to  build  a  church, 
he  should  need  but  false  weights,  and  not  seek  them 
ITar,  of  the  piles  of  brass  to  make  the  bells,  and  the 
'weights  of  lead  to  make  the  battlements  :  and  herein 
you  are  to  make  si)ecial  inquiry,  whether  the  clerk  of 
the  market  within  the  verge,  to  whom  properly  it  ap- 
pertains, hath  done  his  duty. 

I  For  nuisances  and  grievances,  I  will  for  the  present  Nuis 
only  single  out  one,  that  ye  present  the  decays  of  high- 
Ways  and  bridges ;  for  where  tlie  majesty  of  a  King's 
thouse  draws  recoui'se  and  access,  it  is  both  disgracefiil 
to  the  King,  and  diseaseful  to  the  people,  if  the  ways 
near-abouts  be  not  fair  and  good ;  wherein  it  is  strange 
to  see  the  chargeable  pavements  and  causeways  in  the 
avenues  and  entrances  of  towns  abroad  beyond  the 
seas ;  whereas  London,  the  second  city  at  the  least  of 
Eiurope,  in  glory,  in  greatness,  and  in  wealth,  cannot 
l>e  discerned  by  the  fairness  of  the  ways,  though  a  lit- 
le  perhaps  by  the  broadness  of  them,  fi-om  a  village. 

For  the  last  part,  because  I  pass  these  things  over  Brearh  ©r 
briefly,  I  will  make  mention  unto  you  of  three  laws.    ***^'**"' 
1.  The  one,  concerning  the  King's  pleasure. 

h2.  The  second,  concerning  the  people's  food. 
B.  And  the  third,  concerning  wares  and  manufac- 

Vou  shall  therefore  inquire  of  the  unlawful  taking  Ki«g*t 
Cartridges  and  pheasants  or  fowl,  the  destruction  of  i''^*""*'- 
«e  eggs  of  the  wild-fowl,  the  killing  of  hares  or  deer, 
•^^d  the  selling  of  venison  or  hares  :  for  that  which  is 
"^   exercise,  and  sport,  and  courtesy,  should  not  be 
^>^ed  to  gluttony  and  sale  victual. 

Vou  shall  also  inquire  whether  bakers  and  brewers  Food, 
^^ep  their  assize,  and  whether  as  well  they  as  butchers, 
loldei-s  and  victuallers,  do  sell  that  which  is  whole- 
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some,  and  at  reasonable  prices,  and  whether  they  do 
link  and  combine  to  raise  prices. 

Manufac-  Lastly,  you  shall  inquire  whether  the  good  statute 
be  observed,  whereby  a  man  may  have  that  he  think- 
eth  he  hath,  and  not  be  abused  or  mis-served  in  that 

5£ii£.c.4.  he  buys  :  I  mean  that  statute  that  requireth  that  none 
use  any  manual  occupation  but  such  as  have  been 
seven  years  apprentice  to  it ;  which  law  being-  gene- 
rally transgressed,  makes  the  people  buy  in  effect 
chaff  for  com ;  for  that  which  is  mis-wrought  will 
mis-wear. 

There  be  many  more  things  inquirable  by  yoa 
throughout  all  the  former  parts,  which  it  were  over- 
long  in  particular  to  recite.  You  may  be  supplied 
either  out  of  your  own  experience,  or  out  of  such  bills 
and  informations  as  shall  be  brought  unto  you,  or 
upon  any  question  that  you  shall  demand  of  the  court, 
which  will  be  ready  to  give  you  any  farther  direction 
as  far  as  is  fit :  but  these  which  I  have  gone  through, 
are  the  principal  points  of  your  charge ;  which  to  pre- 
sent, you  have  taken  the  name  of  God  to  witness; 
and  in  the  name  of  God  perform  it. 
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DELIVERED    BT 

'SIR  FRANCIS  BACON,  KNIGHT^ 

THE  KING'S  SOLICITOR-GENERAL, 


IRAIGNMENT  OF  THE  LORD  SANQUHAR, 

IN  THE  KING'S  BENCH  AT  WESTMINSTER. 


THE  ARGUMENT. 


rhe  Lord  Sanquhar^  a  Scotch  nobleman^  havings  in 
private  revenge ,  sabortied  Robert  Car  tile  to  mur- 
der John  Turner^  master  of  fencey  thought,  by  his 

\    greatness,  to  have  born  it  out ;  but  the  King^ 

I  respecting  nothing  so  much  as  justice,  would  not 
suffer  nobility  to  be  a  shelter  for  'villainy ;  but, 
according  to  tazv,  on  the  29th  of  June,  1612,  the 
said  Lord  Sanquhar,  having  been  arraigned  and 
conde?}ined,  by  the  name  of  Robert  Creightoii^ 

\  Esq,  was  before  JVestrninster-fiaU  Gate  executed, 
where  he  died  very  penitent.    At  whose  arraign- 

y  ment  my  Lord  Bacon,  then  Solicitor-General  to 
King  James,  made  this  speech  follozving  : 

IIn  this  cause  of  life  and  death,  the  jury's  part  is  in 
Effect  discharged ;  for  after  a  frank  and  formal  confes- 
sion, their  labour  is  at  an  end :  so  that  what  hath  been 
said  by  Mr.  Attorney,  or  shall  be  said  by  myself,  is 
rather  convenient  tlian  necessary. 

My  lord  Sanquhar,  your  fault  is  great,  and  cannot 
be  extenuated,  and  it  need  not  be  aggravated ;  and  if 
tit  needed,  you  have  made  so  fuU  an  anatomy  of  it  out 
of  your  own  feeling,  as  it  cannot  be  matched  by  my- 
self, or  any  man  else,  out  of  conceit ;  so  as  that  part 
of  aggravation  I  leave.  Nay,  more,  this  Christian  and 
penitent  course  of  yours  draws  me  thus  far,  that  I  wilt 
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agree,  in  some  sort  extenuates  it:  for  certainly,  as 
even  in  extreme  evils  there  are  degrees ;  so  this  par- 
ticular of  your  offence  is  such,  as  though  it  be  foul 
spilling  of  blood,  yet  there  are  more  foul :  for  if  you 
had  sought  to  take  away  a  man's  life  for  liis  vineyard, 
as  Ahab  did ;  or  for  envy,  as  Cain  did  ;  or  to  possess 
his  bed,  as  DaWd  did;  surely  the  murder  had  been 
more  odious. 

Your  temptation  was  revenge,  vi^hich  the  more  na- 
tural it  is  to  man,  the  more  have  laws  both  divine  and 
human  sought  to  repress  it;  Alihi  vindicta.  But  in 
one  thing  you  and  1  shall  never  agree,  that  generous 
spirits,  you  say,  arc  hard  to  forgive :  no,  contrariwise, 
generous  and  magnanimous  minds  are  readiest  to  for- 
give ;  and  it  is  a  weakness  and  impotency  of  mind  to 
be  unable  to  forgive ; 

Corpora  iriagnanmo  satis  est  prostrasse  leoni. 

But  howsoever  murders  may  arise  from  several 
motives,  less  or  more  odious,  yet  the  law  both  of  God 
and  man  involves  them  in  one  degree,  and  therefore 
you  may  read  that  in  Joab*s  case,  which  was  a  mur- 
der upon  revenge,  and  matcheth  with  your  case ;  he 
for  a  dear  brother,  and  you  for  a  dear  part  of  your 
own  body ;  yet  there  was  a  severe  chai-ge  given,  it 
should  not  be  unpunished. 

And  certainly  the  circumstance  of  time  is  heavy 
upon  you :  it  is  now  five  years  since  this  unfortunate 
man  Turner,  be  it  upon  accident,  or  be  it  upon  de- 
spite, gave  the  provocation,  which  was  the  seed  of 
your  malice.  All  passions  are  suaged  with  time: 
love,  hatred,  giief  j  all  fire  itself  burns  out  with  time, 
if  no  new  fuel  be  put  to  it.  Therefore  for  you  to 
have  been  in  the  gall  of  bitterness  so  long,  and  to  have 
been  in  a  restless  chace  of  this  blood  so  many  years, 
is  a  strange  example ;  and  I  must  tell  you  plainl^i 
that  I  conceive  you  have  sucked  those  affections  ot 
dwelling  in  malice,  rather  out  of  Italy  and  outlandish 
manners,  where  you  have  conversed,  than  out  of  am 
part  of  this  island,  England. or  Scotland. 
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But  that  which  is  fittest  for  me  to  spend  time  in, 
lc  matter  being  confessed,  is  to  set  forth  and  mag-nify 

the  hearers  the  justice  of  this  day  ;  first  of  God, 
tnd  then  of  the  Ring-. 

My  lord,  you  have  friends  and  entertainments  in 
>reign  parts ;  it  had  been  an  easy  thing  for  you  to  set 
Jarlile,  or  some  other  bloodhound  on  work,  when  your 
lerson  had  been  beyond  the  seas ;  and  so  this  news 
flight  have  come  to  you  in  a  packet,  and  you  might 
iave  looked  on  how  the  storm  would  pass  :  hut  God 
ereaved  you  of  this  foresight,  and  closed  you  here 
mder  the  hand  of  a  King,  that  though  abundant  in 
flemency,  yet  is  no  less  zealous  of  justice. 

Again,  when  you  came  in  at  Lambeth,  you  might 
lave  persisted  in  the  denial  of  the  procurement  of 
;he  fact;  Carlile,  a  resolute  man,  might  perhaps  have 
'leared  you,  for  they  that  are  resolute  in  mischief,  are 
commonly  obstinate  in  concealing  the  procurers,  and 
80  nothing  should  have  been  against  you  but  presump- 
tion. But  then  also  God,  to  take  away  all  obstruc- 
tion of  justice,  gave  you  the  grace,  which  ought  in- 
deed to  be  more  true  comfort  to  you,  than  any  device 
•t^hereby  you  might  have  escaped,  to  make  a  clear  and 
►lain  confession. 

Other  impediments  there  were,  not  a  few,  which 
flight  have  been  an  interruption  to  this  day's  justice, 
ka.d  not  God  in  his  providence  removed  them. 

But,  now  that  I  have  given  God  the  honour,  let  me 
ive  it  likewise  where  it  is  next  due,  which  is,  to  the 
^ing  our  sovereign. 

This  murder  was  no  sooner  committed,  and  brought 
f>  his  ]Majesty*s  ears,  but  his  just  indignation,  where- 
''"ith  he  first  was  moved,  cast  itself  into  a  great  deal 
^  care  and  providence  to  have  justice  done.  First 
^ttie  forth  his  proclamation,  somewhat  of  a  rare  form, 
^d  devised,  and  in  effect  dictated  by  his  Majesty  him- 
^If ;  and  by  that  he  did  prosecute  the  offenders,  as  it 
^^re  with  tJie  breath  and  blast  of  his  mouth.  Then 
•id  his  Majesty  stretch  forth  his  long  arms,  for  Kings 
P^lve  long  arms  when  they  will  extend  them,  one 
r^  them  to  the  sea,  where  he    took  hold    of  Grev 
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shipped  for  Sweden,  who  ^ave  the  first  light  of  testi- 
mony ;  the  other  arm  to  Swtland,  and  took  hold  of 
Carhle,  ei-e  he  was  warm  in  his  house,  and  brought 
him  the  len^h  of  his  kingdom  under  such  safe  WBtch 
and  custody,  as  he  could  have  no  means  to  escape,  no 
nor  to  mischief  himself,  no  nor  learn  any  lessons  to 
stand  mute ;  in  which  cases,  perhaps,  this  day's  justice 
might  have  received  a  stop.  So  that  I  may  conclude 
his  Majesty  hath  shewed  himself  God's  true  lieute- 
nant, and  that  he  is  no  respecter  of  persons ;  but  the 
English,  Scotish,  nobleman,  fencer,  are  to  him  alike 
in  respect  of  justice. 

Nay,  I  must  say  farther,  that  his  Majesty  hath  had, 
in  this,  a  kind  of  prophetical  spirit  \  for  what  time 
Carliie  and  Grey,  and  you,  my  lord,  yourself,  were 
fled  no  man  knew  whither,  to  the  four  winds,  the 
King  ever  spake  in  a  confident  and  undertaking;  man- 
ner, that  wheresoever  the  oflendere  were  in  Europe, 
he  would  produce  them  forth  to  justice ;  of  whidj 
noble  word  God  Iiath  made  him  master. 

Lastly,  I  will  conclude  towai'ds  you,  my  lord,  that 
•    though  your  offence  hath  been  great,  yet  your  confes- 
sion hath  been  free,  and  your  behaviour  and  speech 
full  of  discretion ;  and  this  shews,  that  though  yfl« 
could  not  resist  the  tempter,  yet  you  bear  a  Christian 
and  generous  mind,  answerable  to  the  noble  family  of 
which  you  are  descended.      This  I  commend  unta 
you,  and  take  it  to  be  an  assured  token  of  God's  mercy 
and  favour,  in  respect  whereof  all  worldly  things  are 
but  trash  ;  and  so  it   Ls  fit  for  you,  as  your  state  iiov*^ 
is,  to  account  them.     And  this  is  all  I  will  say  for  th 
present. 

[Notei  The  reader,  for  his  fuller  information  in  thi^ 
story  of  the  lord  Sanquhar,  is  desired  to  pei 
the  case  in  the  ninth  book  of  the  lord  Col 
Reports ;  at  the  end  of  which  the  whole  series 
the  murder  and  trial  is  exactly  related.] 
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SIR  FRAlSrCIS  BACON,  KNIGHT, 

THE  KING'S  ATTORNEY-GENERAL, 


DUELS. 

Upofi  a7i  Liformaiion  in  the  Star-Chamber  agalmt 
I  Priest  and  JVright. 

^^H         With  the  Dfxreb  of  die  Star-Cliatober  {a  the  same  Caiis«». 

My  Lords, 

T  THOUGHT  it  fit  for  my  place,  and  for  these  times, 
|to  bring  to  hearing  before  your  lordships  some  cause 
'touching  private  duels,  to  see  if  this  court  can  do  any 
good  to  tame  and  reclaim  that  evil  which  seems 
iOnbridled.  And  I  could  have  Vidshed  that  I  had  met 
)%vith  some  greater  persons,  fis  a  subject  for  your  cen- 
ure,  both  because  it  had  been  more  worthy  of  this 
reseuce,  and  also  the  better  to  have  shewed  the  reso- 
utlon  myself  hath  to  proceed  without  respect  of  per- 
jlSons  in  this  business :  but  finding  this  cause  on  foot  in 
*iiy  predecessor's  time,  and  published  and  ready  for 
[hearing,  I  thought  to  lose  no  time  in  a  mischief  that 
jgroweth  every  day :  and  besides,  it  passes  not  amiss 
>8ometimes  in  government,  that  the  greater  sort  be  ad- 
pfnonished  by  an  example  made  in  the  meaner,  and  the 
4iog  to  be  beaten  before  the  Hon.  Nay,  I  should 
rthink,  my  lords,  that  men  of  bulh  and  quality  will 
iieave  tJie  practice  when  it  begins  to  be  vilified,  and 
•krome  so  low  as  to  barber-sui^ons  and  butchers,  and 
^such  base  mechanical  persons. 

And  for  the  greatness  of  this  presence,  in  which  I 

*take  much  comfort,  both  as  I  consider  it  in  itself,  and 

much  more  in  respect  it  is  by  his  Majesty's  direction, 

will  supply  the  meanness  of  the  particular  cause,  by 
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handling"  of  the  g'eneral  point :  to  the  end,  that  by  the 
occasion  of  this  present  cause,  both  my  purpose  of  pro- 
secution against  duels,  and  the  opinion  of  the  courts 
without  which  I  ara  nothinfi;,  for  the  censure  of  them, 
may  appear,  and  thereby  offenders  in  that  kind  may 
read  their  own  case,  and  know  what  they  are  to  ex- 
pect; which  may  serve  for  a  warning  until  example 
may  be  made  in  some  greater  person :  which  I  doubt 
the  times  will  but  too  soon  allbrd. 

Therefore  before  I  come  to  the  particular,  whereof 
your  lordships  are  now  to  judge,  I  think  it  time  best 
spent  to  speak  somewhat : 

First,  Of  the  nature  and  greatness  of  this  mis- 
chief. 

Secondly,  Of  the  causes  and  remedies. 

Thirdly.  Of  the  justice  of  the  law  of  England, 
which  some  stick  not  to  think  defective  in  this  matter. 

Fourthly,  Of  the  capacity  of  this  court,  where  cer- 
tainly the  remedy  of  this  mischief  is  best  to  Ix*  found. 

And  fifthly,  Touching  mine  own  purpose  and  reso- 
lution, wherein  I  shall  humbly  crave  your  lordships 
aid  and  assistance. 

For  the  mischief  itself,  it  may  please  your  lordships 
to  take  into  your  consideration  that  when  reven^ 
is  once  extorted  out  of  the  magistrates  hands,  con- 
trary to  God's  ordinance,  Alihi  vindicta,  ego  retri- 
bunnii  and  every  man  shall  bear  the  sword,  not  to  de- 
fend, but  to  assail ;  and  private  men  beg-in  once  tn 
presume  to  give  law  to  themselves,  and  to  right  their 
own  wrongs,  no  man  can  foresee  the  danger  and  in- 
conveniences that  may  arise  and  multiply  thereupon. 
It  may  cause  sudden  storms  in  court,  to  the  disturb- 
ance of  his  Majesty,  and  unsafely  of  his  person :  it 
may  grow  fi'nm  quarrels  to  bandying,  and  from  bardy- 
ing  to  trooping,  and  so  to  tumult  and  commotion; 
from  particular  persons  to  dissension  of  families  and 
alliances  ;  yea,  to  national  quarrels,  according  to  the 
infinite  variety  of  accidents,  which  faU  not  under  fort- 
sight :  so  that  the  state  by  this  means  shall  be  like  to 
a  distempered  and  imperfect  body,  continually  subject 
to  inflammations  and  convulsions. 
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certainly,  both  in  divinity  and  in  policr, 
offences  of  presiimption  are  the  p^reatest.  Other  of- 
fences yield  and  consent  to  the  law  that  it  is  ^ood,  not 
daring  to  make  defence,  or  to  justify  themselves ;  but 
this  oflence  expressly  ^ves  the  law  an  affront,  as  if 
there  were  two  laws,  one  a  kind  of  gown-law,  and  the 
other  a  law  of  reputation,  as  they  term  it;  so  that  Paul's 
and  Westminster,  the  pulpit  and  the  courts  of  justice, 
must  give  place  to  the  law,  as  the  King-  speaketh  in 
his  proclamation,  of  ordinary  tables,  and  such  reverend 
assemblies:  the  year-books  and  statute-books  must 
give  place  to  some  French  and  Italian  pamphlets, 
which  handle  the  doctrine  of  duels,  which  if  they  be 
in  the  right,  transeamus  ad  ilia,  let  us  receive  them, 
and  not  keep  the  people  in  conflict  and  distraction  be- 
tween two  laws. 

Again,  my  lords,  it  is  a  miserable  effect,  when  young 
men  full  of  towardness  and  ho[)e,  such  as  the  poets 
call  aurorcejilii.  sons  of  the  morning,  in  whom  the  ex- 
pectation and  comfort  of  their  friends  consisteth,  shall 
be  cast  away  and  destroyed  in  such  a  vain  manner; 
but  much  more  it  is  to  be  deplored  when  so  much 
noble  and  genteel  blood  should  be  spilt  upon  such 
^follies,  as,  if  it  were  adventured  in  the  field  in  ser- 
vice of  the  King  and  realm,  were  able  to  make  the 
fortune  of  a  day,  and  to  change  the  fortune  of  a  king- 
dom* So  as  your  lordships  see  what  a  desperate  evil 
this  is;  it  troubleth  peace,  it  dis-furnisheth  war,  it 
biingeth  calamity  upon  private  men,  peril  upon  the 
state,  and  contempt  upon  the  law. 

Touching  the  causes  of  it;  the  first  motive,  no  doubt, 
is  a  false  and  erroneous  imagination  of  honour  and 
credit :  aud  therefore  the  King,  in  his  last  proclama- 
tion, doth  most  aptly  and  excellently  call  them  be- 
witching duels.  For,  if  one  judge  of  it  truly,  it  is  no 
better  than  a  sorcery  that  enchanteth  the  spirits  of 
young  men,  that  bear  great  minds  with  a  false  shew, 
species  fa Ls a ;  and  a  kind  of  satanical  illusion  and  ap- 
parition of  honour  against  religion,  against  law,  against 
moral  virtue,  and  against  the  precedents  and  examples 
of  the  best  times  and  vabantest  nations ;  as  I  shall  tell 
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you  {yy  and  by,  when  I  shall  shew  you  the  law  of 

EniE^lantl  is  not  alone  in  tliis  point. 

But  then  the  seed  of  this  mischief  being-  such,  it  is 
nourished  by  vain  discourses,  and  green  and  vmiipe  con- 
ceits, which  nevertheless  have  so  prevailed,  as  tliougii 
a  man  were  staid  and  sober-minded,  and  a  right  be- 
liever touching-  the  vanity  and  unlawfulness  of  these 
duels ;  yet  the  stream  of  vulgar  opinion  is  such,  as  it 
imposeth  a  necessity  upon  men  of  value  to  conform 
themselves,  or  else  there  is  no  living  or  looking  upon 
mens  ftices :  so  that  wc  have  not  to  do,  in  this  case, 
so  much  with  particular  persons,  as  with  unsound  and 
ilcpraved  opinions,  like  the  dominations  and  spirits  of 
the  air  whicli  the  Scri|)ture  Sfteaketh  of. 

Hereunto  may  be  added,  that  men  have  almost  lost 
tlie  true  notion  and  understanding  ol"  fortitude  and 
valour.  For  fortitude  distinguishcth  of  the  grounds  of 
quarrels  whether  they  be  just ;  and  not  only  so,  but 
whether  they  be  worthy ;  and  setteth  a  better  prict' 
upon  mens  lives  tlian  to  bestow  them  idly :  nay,  it  is 
w  eakncss  and  dis-esteem  of  a  man's  self,  to  put  a 
man's  life  upon  such  liedger  performances :  a  man's 
life  is  not  to  be  trifled  away ;  it  is  to  be  offei'ed  up  aud 
sacrificed  to  honourable  services,  public  merits,  good 
causes,  and  noble  adventures.  It  is  in  cxpence  of 
blood  as  it  is  in  expence  of  money;  it  is  no  liberality  U> 
make  a  profusion  of  money  upon  every  vain  occasion, 
nor  no  more  it  is  fortitude  to  make  effusion  of  blood, 
except  the  cause  be  of  worth.  And  thus  much  for  the 
causes  of  this  evil. 

For  the  remedies,  I  boj)e  some  great  and  noMe  per- 
son will  put  his  hand  to  this  plough,  and  I  wish  that 
my  labours  of  this  day  may  he  but  foreriumers  to  the 
work  of  a  higher  and  better  hand.  But  yet  to  deHver 
my  opinion  as  may  be  proper  for  this  time  and  pbcc, 
there  be  four  things  thnt  I  have  thought  on,  as  the 
most  effectual  for  the  repressing  of  this  depraved  custom 
of  particulai'  combats. 

The  first  is,  that  there  do  appear  and  be  declared  a 
constant  and  settled  resolution  in  the  state  to  aboli5li 
it.     For  this  is  a  thing,  my  lords,  must  go  Aowti  at 
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once,  or  not  at  all;  for  then  every  particular  man 
will  tliink  himself  acquitted  in  his  reijutation,  when 
he  sees  that  the  state  takes  it  to  heart,  as  an  insult 
against  the  King's  power  and  authority,  and  thereupon 
hath  absolutely  resolved  to  master  it ;  like  unto  that 
which  was  set  down  in  express  words  in  the  edict  of 
Charles  IX.  of  France  touchmg  duels,  that  the  King- 
himself  took  upon  him  the  honour  of  all  that  took 
themselves  grieved  or  interested  for  not  having  per- 
formed the  combat.  So  must  the  state  do  in  this  bu- 
siness: and  in  my  conscience  there  is  none  that  is  but 
of  a  reasonable  sober  disposition,  be  he  never  so  valiant, 
except  it  be  some  furious  person  that  is  like  a  firework, 
but  will  be  glad  of  it,  when  he  shall  see  the  law  and 
rule  of  state  disinterest  him  of  a  vain  and  unnecessary 
hazard. 

Secondly,  Care  must  be  taken  that  this  evil  be  no 
more  cockered,  nor  the  humour  of  it  fed  ;  wherein  I 
humbly  pray  your  lordships  that  I  may  speak  my  mind 
freely,  and  yet  l:>e  understood  aright.  The  proceedings 
of  the  great  and  noble  commissioners  martial  I  honour 
and  reverence  much,  and  of  them  I  speak  not  in  any 
sort ;  but  I  say  the  compounding  of  quarrels,  which  is 
otherwise  in  use  by  private  noblemen  and  gentlemen, 
it  is  so  punctual,  and  hath  such  reference  and  respect 
unto  the  received  conceits,  what's  before-hand,  and 
what*s  behind-hand,  and  I  cannot  tell  what,  as  without 
all  question  it  doth,  in  a  fashion,  countenance  and  au- 
thorize this  practice  of  duels,  as  if  it  had  in  it  somewhat 
of  right. 

Thirdly,  I  must  acknowledge  that  I  learned  out  of 
the  King's  last  proclamation,  the  most  prudent  and 
best  applied  remedy  for  this  offence,  if  it  shall  please 
his  Majesty  to  use  it,  that  tlie  wit  of  man  can  devise. 
This  offence,  my  lords,  is  groiuided  upon  a  false 
€3onceit  of  honour,  and  tlierefore  it  would  be  punished 
in  the  same  kind,  in  eo  quis  j^ectissime pkctitur,  in  quo 
pec  cat.  The  fountain  of  honour  is  the  Ring  and  his 
aspect,  and  the  access  to  his  person  coutinuetli  honour 
in  life,  and  to  be  banished  from  his  presence  is  one  of 
the  greatest  eclipses  of  honour  that  can  be ;  if  his  M a- 
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jesty  shall  be  pleased  that  when  this  court  shall  censure 
any  of  these  oflbnces  in  persons  of  eminent  quality,  to 
add  this  out  of  his  own  power  and  discipline,  that  these 
persons  shall  be  banished  and  excluded  from  his  court 
for  certain  yeai"s,  and  the  courts  of  his  Queen  and  pnnoe, 
I  think  there  is  no  man  that  hath  any  good  blood  in 
him  will  commit  an  act  that  shall  cast  him  into  that 
darkness,  that  he  may  not  behold  his  sovereign's  face. 

Lastly,  and  that  which  more  properly  concerneth 
this  court :  we  see,  my  lords,  the  root  of  this  offence  is 
stubborn  ;  for  it  despiseth  death,  which  is  the  utmost 
of  punishments ;  and  it  were  a  just  but  a  miserable 
severity,  to  execute  the  law  without  all  remission  or 
mercy,  where  the  case  provcth  capital.  And  yet  the 
late  severity  in  France  was  more,  wliere,  by  a  kind  of 
martial  law,  established  by  ordinance  of  the  King  anil 
pailiament,  the  party  that  had  slain  another  was  pre* 
sently  had  to  the  gibbet,  insomuch  as  gentlemen  of 
great  quality  were  hanged,  their  wounds  bleeding. 
lest  a  natural  death  should  prevent  the  example  of 
justice.  But,  my  lords,  the  course  which  we  shall 
take  is  of  far  greater  lenity,  and  yet  of  no  less  efficacy: 
which  is  to  punisli,  in  this  coint,  all  the  middle  acts 
and  proceedings  whicli  tend  to  the  duel,  which  I  vnW 
enumerate  to  you  anon,  and  so  to  hew  and  vex  the 
root  in  the  branches,  which,  no  doubt,  in  the  end  will 
kill  the  root,  and  yet  prevent  tlie  extremity  of  law. 

Now  for  the  law  of  England,  I  see  it  excepted  to, 
though  ignorantly,  in  two  points  : 

The  one.  That  it  sliould  make  no  difference  between 
an  insidious  and  foul  murder,  and  the  killing  of  a  mau 
upon  fair  terms,  as  they  now  call  it. 

The  other,  That  the  law  hath  not  provided  sufficient 
punishment,  and  reparations,  for  contumely  of  words, 
as  the  lye,  and  the  like. 

Buttheseareno  better  than  childish  novelties  against 
the  divine  law,  and  against  all  laws  in  effect,  and 
against  the  examples  of  all  the  bravest  and  most  vir» 
tuous  nations  of  the  world. 

For  first,  for  the  law  of  God,  there  is  never  to  be 
found  any  difference  made  in  homicide,  but  bet  ween  bo* 


k 


Charge  against  Duels* 

mieide  voluntary,  and  involuntary, which  we  term  mis- 
adventure. And  for  the  case  of  misadventure  itself,/ 
there  were  cities  of  refuse;  so  that  the  offender  was» 
put  to  his  flight,  and  that  flight  was  subject  to  acci-, 
dent,  whether  the  revenger  of  blood  should  overtake 
liim  before  lie  had  gotten  sanctuary  or  no.  It  is  true 
that  our  law  hath  made  a  more  subtle  distinction  be- 
tween the  will  inflamed  and  the  will  advised,  between 
manslaughter  in  heat  and  murder  upon  prepensed  ma- 
lice or,  cold  blood,  as  the  soldiere  call  it,  an  indulgence 
not  Amfit  for  a  choleric  and  warlike  nation  ;  for  it  is 
true,  ir a  furor  brevis ;  a  man  in  fury  is  not  himself. 
This  privilege  of  passion  tlie  ancient  Roman  law  re-, 
strained,  but  to  a  case  :  that  was,  if  the  husband  took 
the  adulterer  in  the  manner ;  to  that  rage  and  provo- 
cation only  it  gave  way,  that  an  homicide  was  justifi», 
able.  But  for  a  difference  to  be  made  in  case  of  kill- 
ing and  destroying  man,  upon  afore-thought  purpose, 
between  foul  and  fair,  and  as  it  were  between  single 
murder  and  vied  murder,  it  is  but  a  monstrous  child 
ol*  this  latter  age,  and  there  is  no  shadow  of  it  in  any 
law  divine  or  human.  Only  it  is  true,  I  find  in  the 
Scripture  that  Cain  inticed  his  brother  into  the  field 
and  slew  him  treacherously  ;  but  Lamech  vaunted  of 
his  manhood  that  he  would  kill  a  young  man,  and  if  it 
were  to  his  hurt :  so  as  I  see  no  difference  between  an 
insidious  murder  and  a  braving  or  jiresimiptuous  mur- 
der, but  the  difference  between  Cain  and  Lamech, 

As  for  examples  in  civil  states,  all  memory  doth 
consent,  that  Grpecia  and  Rome  were  the  most  valiant 
and  generous  nations  of  the  world ;  and,  that  which  is 
more  to  be  noted, they  were  free  estates,  and  not  under 
a  monarchy ;  whereby  a  man  would  think  it  a  ^eat 
deal  the  more  reason  that  particular  persons  sliould 
have  righted  themselves ;  and  yet  they  had  not  this 
practice  of  duels,  nor  any  thing  that  bare  shew  thereof: 
aud  sure  they  would  have  had  it,  if  there  had  been  any 
virtue  in  it.  Nay,  as  he  saith,  Fas  est  et  ab  hoste  do- 
cerL  It  is  memorable,  that  is  reported  by  a  counsellor 
ambassador  of  the  emperor's,  touching  the  censure  of 
the  Turks  of  these  duels:  there  was  a  combat  of  this 
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kind  iwrlormed  by  two  persons  of  quality  of  the  Turks, 
wherein  one  of  them  was  slain,  the  other  party  was 
convented  before  the  council  of  bashaws ;  the  manner 
of  the  reprehension  was  in  these  words :  **  How  durst 
"  you  undertake  to  fight  one  with  the  other?  Are  there 
"  not  Christians  enough  to  kill  ?  Did  you  not  know 
••  that  whether  of  you  shall  be  slain,  the  loss  would  be 
**  the  Gitnt  Seignior's  ?"  So  as  we  may  see  that  the 
most  warlike  nations,  whether  generous  or  barbarous, 
have  ever  despised  this  wherein  now  men  glory. 

Tt  is  true,  my  lords,  that  I  find  combats  of  two 
natures  authorized,  how  justly  I  will  not  dispute  as  ta 
the  latter  of  them. 

The  one,  when  upon  the  approaches  of  armies  in 
the  face  one  of  the  other,  particular  perstms  have 
made  challenges  for  trial  of  valours  in  the  field  upon 
the  public  (piarrel. 

This  the  Romans  called  Pugna  per  provocatiomvi 
And  this  was  never,  but  either  between  the  generals 
themselves,  who  are  absolute,  or  betweeu  particulars 
by  licence  of  the  generals;  never  upon  private  autho* 
rity.  So  you  see  David  asked  leave  when  he  fought 
with  Goliah ;  and  Joab,  when  the  armies  were  met, 
gave  leave,  and  said,  "  Let  the  young  men  play  l*- 
**  fore  us.**  And  of  this  kind  was  that  famous  exam- 
ple in  the  wars  of  Naples,  between  twelve  Spaniards 
and  twelve  Italians,  where  the  Italians  bare  away 
the  victory;  besides  other  infinite  like  examples 
worthy  and  laudable,  sometimes  by  singles,  somctiiaes 
by  numbers. 

The  second  combat  is  a  judicial  trial  of  right,  where 
the  right  is  obscure,  introduced  by  the  Goths  and  the 
Northern  nations,  hut  more  anciently  entertained  ifl 
Spain ;  and  this  yet  remains  in  some  cases  as  a  divine 
lot  of  battle,  though  controverted  by  divines,  touching 
the  lawfulness  of  it  r  so  that  a  wise  writer  saith,  7 i^/i/rr 
pugnantes  videnttir  tent  are  Denm,  quia  hoc  voitmi 
lit  Dens  ostendat  et  fachtt  miraculum,  ut  justam 
causam  habens  victor  ejficiatur^  quod  strpe  contra 
accidii.  But  howsoever  it  be,  this  kind  of  fight  taketh 
its  warrant  from  law.     Nay,  the  French  themseivei^ 


whence  this  folly  seenieth  chiefly  to  have  flown,  never 
had  it  but  only  in  practice  and  toleration,  and  never  as 
authorized  by  law;  and  yet  now  of  late  they  have  been 
fain  to  purge  their  folly  with  extreme  rigour,  in  so 
much  as  many  gentlemen  left  between  death  and 
life  in  the  duels,  as  I  spake  before,  were  hastened  to 
hanging'  with  their  wounds  bleeding.  For  the  state 
found  it  had  been  neglected  so  long,  as  nothing  could 
be  thought  cruelty  which  tended  to  the  putting  of  it 
down. 

As  for  the  second  defect  pretended  in  our  law,  that 
^  it  hath  provided  no  remedy  for  Ues  and  (illips,  it  may 
I  receive  like  answer.     It  would  have  been  thought  a 
madness  amongst  the  ancient  lawgivers,  to  have  set  a 
punishment  upon  the  lye  given,  which  in  effect  is  but 
'  a  word  of  denial,  a  negative  of  another's  saying.    Any 
lawgiver,  if  he  had  been  asked  the  question,  would 
have  made  Solon's  answer :  That  he  had  not  ordained 
any  punishment  for  it,  because  he  never  imagined  the 
world  would  have  been  so  fantastical  as  to  take  it  so 
higlily.  The  civilians,  they  dispute  whether  an  action 
of  injury  Ue  for  it,  and  rather  resolve  the  contrary. 
And  Francis  the  first  of  France,  who  first  set  on  and 
stamped  this  disgrace  so  deep,  is  taxed  by  the  judg- 
ment of  all  wise  writers  for  beginning  the  vanity  of  it; 
for  it  was  he,  that  when  he  had  himself  given  the  lye 
f,  and  defy  to  the  Emperor,  to  make  it  current  in  the 
i  world,  said  in  a  solemn  assembly,  "  That  he  was  no 
'  **  honest  man  that  would  bear  the  lye :"  wliich  was 
]  the  fountain  of  tliis  new  learning. 

As  for  words  of  reproach  and  contumely,  whereof 
the  lye  was  esteemed  none,  it  is  not  credible,  but  that 
the  orations  themselves  are  extant,  what  extreme  and 
I  exquisite  reproaches  were  tossed  up  and  do>vn  in  the 
I  senate  of  Kome  and  tlie  places  of  assembly,  and  the 
like  in  Grajcia,  and  yet  no  man  took  himself  fouled 
by  them,  but  took  them  but  for  breath,  and  the  stile 
of  an  enemy,  and  either  despised  them  or  returned 
them,  but  no  blood  spilt  alx)ut  them. 

So  of  eveiy  touch  or  light  blow  of  the  pei"son,  tliey 
are  not  in  themselves  considerable,  save  that  they  have 
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||^ot  upon  them  the  stamp  of  adi^sfrace,  which  maketh 
these  light  thinprs  pass  for  c^eat  matter.     The  law  of 
fl^land,  and  all  laws,  hold  these  def^recs  of  injury  to 
the  person,  slander,  batterr,  maim,  and  death  ;  and  if 
there  be  extraordinary  circumstances   of  despite  and 
contumely,  as  in  case  of  libels,  and  bastinadoes,  and 
tfie  like,  this  court  taketh  them  in  hand,  and  punish- 
eth  them  exeniplarily.     But  for  this  apprehension  ofa 
disgrace,  that  a  fillip  to  the  |>erson  should  be  a  mortal 
wound  to  the  reputation,  it  were  g^ood  that  men  did 
hearken  unto  the  sayinjT  of  Consalvo,  the  great  and 
famous  commander,  that  was  wont  to  say,  a  gentle- 
man's honour  should  be  dc  tela  crassiore,  of  a  good 
strong  warp  or  web,  that  every  little  thing  should  not 
catch  in  it;  when  as  now  it  seems  they  are  but  of 
cobweb-lawn,  or  such    li^ht   stuff,    which  certainly 
is  weakness,  and  not  tnie  greatness  of  mind,  but  like 
a  sick  man's  body,  that  is  so  tender  that  it  feels  every 
thing.     And   so  much  in  maintenance  and  demon* 
stration  of  the  wisdom  and  justice  of  the  law  of  the 
knd. 

•  For  the  capacity  of  this  couit,  I  take  this  to  he  a 
jB|Tound  infallible  r  that  wheresoever  an  offence  is  ca- 
pital, or  matter  of  felony,  though  it  1^  not  acted,  then.* 
the  combination  or  practice  tending  to  that  olfence  is 
punishable  in  this  court  as  a  high  misdemeaniir.  So 
practice  to  impoison,  though  it  took  no  effect ;  way- 
laying to  murder,  though  it  took  no  effect,  and  the 
like;  have  been  adjudged  heinous  misdemeanors  pu- 
nishable  in  this  court.  Nay,  inceptions  and  prepara- 
tions in  inferior  crimes,  that  ai-e  not  capital,  as  suborn- 
ing and  preparing  of  witnesses  that  were  never  de- 
posed, or  deposed  nothing  material,  have  likewise  been 
censured  in  this  court,  as  appeareth  by  the  decree  in 
Garnon's  case. 

Why  then,  the  major  proposition  being  such,  thfi 
minor  cannot  be  denied  :  for  every  appointment  of 
the  field  is  but  combination  and  plotting  of  murder; 
let  them  gild  it  how  they  Hi^t,  they  shall  never  have 
fairer  terms  of  me  in  place  of  justice.  Then  the  con- 
clusion foUoweth,  that  it  is  a  case  fit  for  the  censure 
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irf  the  court.  And  of  this  there  be  precedents  in  the 
very  point  of  challens^e. 

•  It  was  the  case  of  Wharton,  plaintiff  against  Ellekai' 
and  Acklam  defendants,  where  Acklani  being  a 
follower  of  Eilekar's,  was  censured  for  carrying  a 
challenge  from  EUekar  to  Whart«H),  though  the  chal- 
teoge  was  not  put  in  writing*  but  delivered  only  by 
Ivord  of  message ;  and  there  are  words  in  the  decree, 
that  such  cliallenges  are  to  the  subversion  of  govem- 
Nent. 

These  things  are  well  known,  and  therefore  I 
needed  not  so  much  to  have  insisted  upon  them,  but 
that  in  this  case  I  would  be  thought  not  to  innovate 
any  thing  of  my  own  head,  but  to  follow  the  former 
pi-ecedents  of  the  court,  though  I  mean  to  do  it  more 
throughly,  because  the  time  requires  it  more, 
I  Therefore  now  to  come  to  that  which  concern- 
Bth  my  pai't;  I  say,  that  by  ihe  favour  of  the  King 
Bind  the  court,  I  will  prosecute  in  this  court  in  the 
cases  following. 

If  any  man  shall  appoint  the  field,  though  the  fight 
be  not  acted  or  perfornied. 

If  any  mau  shall  send  any  challenge  in  writing,  or 
any  message  of  challenge. 

I  If  any  man  carry  or  deliver  any  writing  or  message 
of  challenge. 

If  any  man  shall  accept  or  return  a  challenge. 

If  any  man  shall  accept  to  be  a  second  in  a  chal- 
lenge of  either  side. 

If  any  man  shall  depart  the  realm,  with  intention 
and  agreement  to  perform  the  fight  beyond  the  seas, 
i     If  any  man  shall  revive  a  quarrel  by  any  scandalous 
bruits  or  writings,  contrary  to  a  former  proclamation 
published  by  his  Majesty  in  that  behalf. 

Nay,  I  hear  there  be  some  counsel  learned  of  duels, 
that  tell  young  men  when  they  are  before-hand,  and 
when  they  are  otherwise,  and  thereby  incense  and  in. 
cite  them  to  the  duel,  and  make  an  art  of  it ;  I  hope 
I  shall  meet  with  some  of  them  too :  and  1  am  sure, 
my  lords,  this  course  of  preventing  duds  in  nipping 
thera  in  the  bud,  is  fidler  of  clemency  and  providence 
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than  the  suffering  theni  to  go  on,  and  hanging  mea 
with  their  wounds  bleeding-,  as  they  did  in  France. 

To  conclude,  I  have  some  petitions  to  make  first  to 
your  lordship,  my  lord  chancellor,  that  in  case  I  be  ad- 
vertised of  a  purpose  in  any  to  ^o  beyond  the  sea  to 
fight,  I  may  have  granted  his  Majesty's  writ  of  Ne 
exeat  regnum  to  stop  him,  for  this  giant  bestrideth 
the  sea,  and  I  would  take  and  snare  him  by  the  foot 
on  this  side ;  for  the  combination  and  plotting  is  on 
this  side,  though  it  should  be  acted  beyond  sea.     And 
your  lordship  said  notably  the  last  time  I  made  a  mo- 
tion in  this  business,  that  a  man  may  be  as   well7«r 
de  se,  as  Jeh  de  se,  if  he  steal  out  of  the  realm  for  a 
bad  purpose ;  as  for  the  satisfying  of  tlie  words  of  the 
writ,  no  man  will  doubt  but  he  doth  machinari  con* 
tra  corojiam,  as  the  words  of  the  writ  be,  that  seeketb 
to  murder  a  subject;  for  that  is  ever  contra  coronam 
et  digmtatef)h     I  have  also  a  suit  to  your  lordsliipj 
all  in  general,  that  for  justice  sake,  and  for  true  ho- 
nour's sake,  honour  of  religion,  law,  and  the  King  our 
master,  against  this  fond  and  false  disguise  or  pup[}etry 
of  honour,  I  may  in  my  prosecution,  which,  it  is  like 
enough,  may  sometimes  stir  coals,  which  I  esteem 
not  for  my  particular,  but  as  it  may  hinder  the  good 
service,  I  may,  I  say,  be  countenanced  and  assisted 
from  your  lordships.     Lastly,  I  have  a  petition  to  the 
nobles  and  gentlemen  of  England,  that  they  would 
learn  to  esteem  themselves  at  a  just  price.     Non  hoi 
qmesitum  munus  in  usus,  their  blood  is  not  to  be  spili 
like  water  or  a  vile  thing ;  therefore  that  they  would 
rest  persuaded  there  cannot  be  a  form  of  honour,  ex- 
cept it  be  upon  a  worthy  matter.     But  for  this,  ipsi 
viderintf  1  am  resolved.     And  thus  much  for  the  ^ 
neral,  now  to  the  present  case. 
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;orge  Lord   Archbishop   of 
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lomas  Lord  Ellesmcre,  Lord 
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»nry  Earl  of  Northampton, 
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lurer  of  the  Houshold, 


Edward  Lord  Wotton,  Comp- 
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John  Lord  Stanhope,  Vice- 
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Sir  Edward  Coke,  Kmght, 
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Sir  Henry  Hobart,  Knight, 
Lord  Chief  Justice  of  the 
Common-pleas. 
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quer. 


Eiis  day  was  heard  and  debated  at  large  the  several 
liters  of  informations  here  exhibited  by  Sir  Francis 
icon,  knight,  his  Majesty's  attorney-general,  the  one 
ainst  William  Priest,  gentleman,  for  writing  and 
ading  a  letter  of  challenge,  together  with  a  stick, 
lich  should  be  the  length  of  the  weapon  :  and  the 
ber  against  Richard  Wright,  esquire,  for  carrying 
td  delivering  the  said  letter  and  stick  unto  tlie  party 
laUcnged,  and  for  otlicr  contemptuous  and  insolent 
ihaviour  used  before  the  Justices  of  the  peace  in 
urry  at  their  sessions,  before  whom  he  was  convented. 
^pon  the  opening  of  which  cause,  his  FJighness*s  said 
ttorney-general  did  first  give  his  reason  to  the  court, 
iiy,  in  a  case  which  he  intended  should  be  a  leading 
»e  for  the  repressing  of  so  great  a  mischief  in  the 
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\  commonwealth,  and  concerning  an  offcncewhich  reign- 
I  eth  chiefly  amongst  persons  of  honour  and  qiiah'ty,  he 
should  begin  with  a  cause  which  had  passed  between 
1 80  mean  persons  as  the  defendants  seemed  to  be: 
[which  he  said  was  done,  because  he  found  this  cause 
Sready  published,  and  in  so  growing  an  evil,  he  thought 
igood  to  lose  no  time;  whereunto  he  added,  that  il 
Twas  not  amiss  sometimes  to  beat  the  dog"  I^efore  the 
^lion ;  saying  farther,  that  he  thought  it  would  be  some 
r^otive  for  persons  of  high  birth  and  countenance  to 
[leave  it,  when  they  saw  it  was  taken  up  by  base  and 
[mechanical  fellows;  but  concluded,  that  he  resolved 
[to  proceed  without  respect  of  pei-sons  for  the  time  to 
Eome»  and  for  the  present  to  supply  the  meanness  of 
^this  particular  case  by  insisting  the  longer  upon  the 
igen^ral  point. 

Wherein  he  did  first  express  unto  the  court  at  large 
f  the  greatness  and  dangerous  consequence  of  this  pre- 
sumptuous offence,  which  extorted  revenge  out  of  the 
magistrate's  hands,  and  gave  boldness  to  private  men 
to  be  lawgivers  to  themselves ;  the  rather  because  it 
is  an  offence  that  doth  justify  itself  against  the  law, 
and  plainly  gives  the  law  an  affront ;  describing  also 
the  miserable  eftect  which  it  di'aweth  upon  private  fa* 
milies,  by  cutting  off  young  men,  otherwise  of  good 
hope ;  and  chiefly  the  loss  of  the  King  and  the  common* 
wealth,  by  the  casting  away  of  much  good  blorxi,  which, 
being  spent  in  the  field  upon  occasion  of  service,  were 
able  to  continue  the  renown  which  this  kingdom  hath 
obtained  in  all  ages  of  being  esteemed  victorious. 
•  Secondly,  his  Majesty's  said  attorney-general  did 
discourse  touching  the  causes  and  remedies  of  this  mis' 
chief  that  [irevailed  so  in  these  times ;  shewing  the 
groimd  thereof  to  be  a  false  and  erroneous  imagination 
of  honour  and  credit,  according  to  the  term  which  was 
given  to  those  duels  by  a  former  proclamation  of  lus 
i\rajcsty*s,  which  called  tliem  bewitching  duels,  for 
that  it  was  no  better  tlian  a  kind  of  sorcery,  whidi 
enchanteth  the  spirits  of  young  men,  which  bear  great 
minds,  with  a  shew  of  honour  in  that  wliich  is  no 
honour  indeed;  being  agaiiigt  i-eligion,  law,  moral vi^ 
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tue,  and  against  the  precedents  jlnd  examples  of  the 
test  times*  and  valiantest  nations  of  the  world;  which 
though  they  excelled  for  prowess  and  military  virtue 
Sn  a  public  quan'el,  yet  know  not  what  these  private 
duels  meant ;  saying^  farther,  that  there  was  too  much 
Vay  and  countenance  given  imto  these  duels,  by  the 
course  that  is  held  by  noblemen  and  gentlemen  in 
compounding  of  quarrels,  who  use  to  stand  too  punc- 
tually upon  conceits  of  satisfactions  and  distinctions, 
Ivehat  is  before-hand,  and  what  behind-hand,  which  do 
ifcut  feed  tlie  humour :  adding  likewise,  that  it  was  no 
■fortitude  to  shew  valour  in  a  quan'el,  except  there 
kvere  a  just  and  worthy  ground  of  the  quarrel ;  but 
'=that  it  was  weakness  to  set  a  man's  life  at  so  mean  a 
fate  as  to  bestow  it  upon  trifling  occasions,  which 
Fought  to  be  rather  offered  up  and  sacrificed  to  ho- 
nourable services,  public  merits^  good  causes,  and  no- 
♦•"ble  adventures.     And  as  conceraing  the  remedies,  he 
concluded,  that  the  only  way  was,  that  the  state  would 
'declare  a  constant  and  settled  resolution  to  master 
»and  put  down  this  presumption  in  private  men,  of 
''whatsoever  degree,  of  righting  their  own  wrongs,  and 
hhh  to  do  at  once ;  for  that  then  every  particular  man 
I  "Would  think  himself  acquitted  in  his  reputation,  when 
•that  he  shall  see  that  the  state  takes  his  honour  into 
their  own  hands,  and  standeth  between  him  anti  any 
-interest  or  prejudice,  which  he  might  receive  in  his 
reputation  for  obeying :  whereunto  he  added  likewise, 
•  that  the  wisest  and  mildest  way  to  suppress  these  duels 
•was  rather  to  punish  in  this  court  all  the  acts  of  pre- 
paration, which  did  in  any  wise  tend  to  the  duels,  as 
this  of  challenges  and  the  like,  and  so  to  prevent  the 
capital  punishment,  and  to  vex  the  root  in  the  branches, 
than  to  suflfer  them  to  run  on  to  the  execution,  and 
then  to  punish  them  capitally  after  the  manner  of 
France  :  whei*e  of  late  times  gentlemen  of  great  qua- 
lity that  had  killed  others  in  duel,  were  canied  to  the 
gibbet  with   their  wounds  bleeding,   lest  a  natural 
death  should  keep  them  from  the  example  of  justice. 

Thirdly,  His  Majesty's  said  attorney-general  did,  by 
many  reasons  which  he  brought  and  alledged,  free  tht 
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of  England  from  certain  vain  and  childish  excep- 
[  ^ons,  which  are  taken  by  these  duellists  :  the  one, 
I  because  the  law  makes  no  difference  in  punishment 
between  an  insidious  and  foul  murder,  and  the  killing 
\  a  man  upon  challenge  and  fair  terms,  as  they  call  it, 
I  The  other,  for  that  tlie  law  hatli  not  provided  sufficient 
ipunishnient  and  reparation  for  contumely  of  words, 
|JL$  the  lye,  and  tlic  like ;  wherein  his  Majesty's  said 
I  attorney-general  did  shew,  by  many  weighty  arguments 
[and  examples,  tliat  the  law  of  England  did  consent 
f»Fith  the  law  of  God  and  the  law  of  nations  in  both 
lAhose  points,  and  that  this  distinction  in  murder  be- 
Itw^een  foul  and  fair,  and  this  groimding  of  mortal 
Iquarrels  upon  uncivil  and  reproachful  words,  or  the 
l^ke  disgraces,  was  never  autiiorised  by  any  law  or 
[ancient  examples ;  but  it  is  a  late  vanity  crept  in  from 
Hhe  practice  of  the  French,  who  themselves  since  have 
[been  so  weary  of  it,  as  they  have  been  forced  to  put 
^t  down  with  all  severity. 

Fourthly,  His  Majesty's  said  attorney-general  did 
prove  unto  the  court  by  rules  of  law  and  precedent*, 
that  tliis  court  hath  capacity  to  punish  sending  and 
accepting  of  challenges,  though  they  were  never  acted 
nor  executed ;  taking  for  a  ground  infallible,  that 
wheresoever  an  offence  is  capital  or  matter  of  felony, 
if  it  be  acted  and  performed,  there  the  conspiracy, 
combination,  or  practice  tending  to  the  same  offence, 
is  punishable  as  a  high  misdemeanor,  although  they 
never  were  performed.  And  therefore,  that  practice 
to  irapoison,  thougli  it  took  no  effect,  and  the  like, 
have  been  punished  in  this  court;  and  cited  the  pre- 
cedent in  Gannon's  case,  wherein  a  crime  of  a  much  in- 
terior nature,  the  suborning  and  preparing  of  \\  itnesses, 
though  they  never  were  deposed,  or  deposed  nothing 
material,  was  censured  in  this  court :  whereupon  be 
concluded,  that  for  as  much  as  eveiy  appointment  of 
the  field  is  in  law  but  a  combination  of  plotting  of  • 
murder,  howsoever  men  might  gild  it;  that  therefore 
it  was  a  case  fit  for  the  censure  of  this  court :  and 
therein  he  vouched  a  prece<lent  in  the  very  point,  that 
in  a  case  between  Wharton  plaintiff,  and  Eliekar  nod 
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Acklam  defendants ;  Acklam  l)eing  a  follower  of  El. 
lekar,  had  caiTied  a  challenge  unto  Wharton ;  and  al- 
though it  were  by  word  of  mouth,  and  not  by  writing^, 
yet  it  w  as  severely  censured  by  the  court ;  the  decree 
having  words  that  such  cludlenges  do  tend  to  the  sub- 
version of  government.  And  therefore  his  Majesty's 
attorney  willed  tlie  standers-by  to  take  notice  that  it 
was  no  innovation  that  he  brought  in,  but  a  proceeding 
according  to  former  precedents  of  tlie  court,  alt  bough 
he  purposed  to  follow  it  more  thoroughly  than  had 
been  done  ever  heretofore,  because  the  times  did  more 
and  more  require  it.  Lastly,  his  Majesty's  said  attorney- 
general  did  declare  and  publish  to  the  court  in  several 
articles,  his  purpose  and  resolution  in  what  cases  he 
did  intend  to  prosecute  offences  of  that  nature  in  this 
court ;  that  is  to  say,  that  if  any  man  shall  appohit  the 
field,  althougli  the  tight  be  not  acted  or  perforn\ed ;  if 
any  man  shall  send  any  challenge  in  wiritiog  or  mes- 
sage of  challenge ;  if  any  man  shall  carry  or  dehver 
any  writing  or  message  of  chaDenge  ;  if  any  man  shall 
accept  or  return  a  challenge ;  if  any  man  shall  accept 
to  be  a  second  in  a  challenge  of  either  part ;  if  any 
man  shall  depart  the  realm  with  intention  and  agree- 
ment to  perform  the  fight  beyond  the  seas  \  if  any  man 
shall  rexTve  a  quarrel  by  any  scandalous  bruits  or  writ^ 
ings  contrary  to  a  former  proclamation,  published  by 
his  Majesty  in  that  belialf ;  that  in  all  these  cases  his 
Majesty's  attorney-general,  in  discharge  of  his  duty, 
by  the  favour  and  assistance  of  his  Majesty  and  the 
court,  would  bring  the  offenders,  of  what  state  or  de- 
gree soever,  to  the  justice  of  this  court,  leaving  the 
lords  commissioners  martial  to  the  more  exact  reme- 
dies :  adding  farther,  that  he  heard  there  were  certain 
counsel  learned  of  duels,  that  tell  young  men  when 
they  are  before-hand,  and  when  tliey  are  otherwise,  and 
did  incense  and  incite  them  to  tlie  duel,  and  made  an 
art  of  it;  who  likewise  should  not  be  forgotten.  And 
so  concluded  with  two  petitions,  tlie  one  in  particular 
to  the  lord  chancellor,  that  in  case  advertisement  were 
given  of  a  purpose  in  any  to  go  beyond  the  seas  to 
6ght,  there  might  be  granted  his  Majesty's  writ  of  A'e 
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ea^eat  regnum  ag^ainst  him ;  and  the  other  to  the  lords 
in  general*  that  lie  might  be  assisted  and  countenanced 
in  this  service, 

ASiGv  which  openmg  and  declaration  of  the  general 
cause,  his  Majesty's  said  attorney  did  proceed  to  set 
forth  the  proofs  of  this  particidar  challenge  and  offence 
now  in  hand,  and  brought  to  the  judgment  and  cen- 
sure of  this  honourable  court ;  whereupon  it  appeared 
to  this  honourable  court  by  the  confession  of  the 
said  defendant  Priest  himself,  that  he  having  received 
-some  wrong  and  disgrace  at  tlie  hands  of  one  Hutcb- 
«st,  did  thereupon,  in  revenge  thereof,  write  a  letter 
to  the  said  Ilutchest,  containing  a  challenge  to  fight 
'With  him  at  single  rapier,  which  letter  the  said  Priest 
Aid  deliver  to  the  said  defendant  Wright,  together 
with  a  stick  containing  the  length  of  the  rapier,  where- 
with the  said  Priest  meant  to  perform  the  fight.  Where- 
upon the  said  Wright  did  deliver  the  said  letter  to  the 
said  Hutchest  and  did  read  the  same  unto  him ;  and 
after  the  reading  thei'eof,  did  also  deliver  to  the  said 
Hutchest  the  said  stick,  saying,  that  the  same  was  the 
length  of  the  \\  eapou  nientioned  in  the  said  letter. 
But  tlie  said  Hutchest,  dutilully  respecting  the  preser- 
vation of  his  JMajesty'a  peace,  did  reRise  the  said  chal- 
lenge, whereby  no  farther  mischief  did  ensue  thereupon. 

This  honourable  court,  and  all  the  honourable  pre- 
sence this  day  sitting,  upon  grave  and  mature  delibe- 
ration, pondering  the  cjuality  of  these  offences,  they 
generally  approved  the  speech  and  observations  of  liis 
Majesty's  said  attorney-general,and  highly  commended 
his  great  care  and  good  service  in  bringing  a  caujie 
of  this  nature  to  public  jjunishment  and  example,  and 
in  professing  a  constant  [>urpose  to  go  on  in  the  like 
course  with  others :  letting  him  know,  that  he  might 
expect  from  tlie  court  all  concurrence  and  assistance 
in  so  good  a  work.  Ami  thcrcuijon  the  court  did  by 
their  several  opinions  and  sentences  declare  how  much 
it  imported  the  peace  and  prosperous  estate  of  hi* 
Majesty  and  his  kingdom  to  nip  this  practice  and  of- 
fence of  duels  in  the  head,  which  now  did  overspread 
ftod  gi-ow  universal,  even  among  mean  persons,  and 
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wa5  no^;  only  entertaint*d  ip  practice  and  custom,  but 
Wijs  framed  into  a  kiud  of  art  and  precept^ :  so  that, 
according"  to  the  s^yiijg  of  the  Scripture,  mischiej"\s 
imHgine(i  lijce  a  law.     Awd  the  court  with  one  consent ' 
did  declare  their  opinions:  TJ)at  by  the  ancient  law 
of  the  lapd,  all  inceptions,  preparations  and  combina-.l 
tions  to  execute  Mnlavf  ful  acts,  though  they  never  be ' 
performed,  as  tjiey  fje  not  to  be  punished  ca{)itally, 
except  \i  be  in  case  of  treason,  and  some  otlier  parti- 
cqji^r  cases  of  statute  law ;  so  yet  tl^ey  are  punishable 
as  m^^epi£anors  and  contempts  :  an4  that'  this  court  | 
was  proper  for  offences  of  such  nature ;  especially  in  J 
this  case,  wh^re  the  brayery  and  insolency  of  the  times 
ai^  such  as  the  ordinary  magistrates  and  justices  that 
^re   trusted  with  the  preservation  of  jtlie  peace,  are ' 
not  able  to  piaster  and  repress  those  offences,  wliich 
were  by  the  court  at  large  set  forth,  to  be  not  only 
against  the  law  of  God,  to  whom,  and  his  substitutes, 
;  <dl  revenge  belongeth,  avS  part  of  his  pi'erogative,  but 
filso  against  the  oath  and  duty  of  every  subject  unto 
his  Majesty,  for  that  the  subject  doth  swear  unto  him 
by  the  ancient  law   allegiance  of  life  and  member ; 
'fi-liereby  jt  is  plainly  inferred,  that  tlie  subject  hath 
-no  disposing  power  over  himself  of  life  and  member 
$jo  be  spent  or  ventured  according  to  his  own  passions 
end  fancies,  insomuch  as  the  very  practice  of  chivalry 
ia  justs  and  toumays,  which  are  but  images  of  mar- 
tial actions,   appear  by  ancient  precedents  not  to  be 
lawful  without  tlie  Ring's  licence  obtained.  The  court 
also  noted,  that  tliese  private  duels  or  combats  were 
of  another  nature  from  the  combats  which  have  been 
.^Uowed  by  the  law  as  well  of  this  land  as  of  other 
nations  for  the  trial  of  rights  or  appeals.     For  that 
^hose  combats  receive  direction  and  authority  from  the 
law ;  whereas  these  contrariwise  spring  only  from  the 
ufibridled  humours  of  private  men.     And  as  for  the 
pretence  ,of  honour,  the  court  much  misliking  the  con- 
.fiftsioH  of  degrees  wlfLcIj  is  grown  of  late,  every  nian 
Aseuming  luito  himself  the  term  and  attribute  of  ho- 
aoMi',  did  utterly  j'eject  and  copdemn  tlie  opinion  that 
the  private  duel,  in  any  person  whatsoever,  had  any 
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gp:*ouTids  of  honour ;  as  well  because  nothing  can  be 
honourable  that  is  not  lawful,  and  that  it  is  no  mag- 
nanimity or  greatness  of  mind,  but  a  swelling;  and 
tumour  of  the  mind,  where  there  feileth  a  right  and 
sound  judgment ;  as  also  for  that  it  was  rather  justly 
to  be  esteemed  a  weakness,  and  a  conscience  of  small 
value  in  a  man's  self  to  be  dejected  so  with  a  worf 
or  trifling  disgrace,  as  to  think  there  is  no  re-cure  d 
it,  but  by  the  hazard  of  life  :  whereas  true  honour  in 
pei'soDS  that  know  their  own  worth  is  not  of  any  sucli 
brittle  substance,  but  of  a  more  strong  composition. 
And  finally,  the  court  shewing  a  firm  and  settled  reso- 
lution to  proceed  with  all  severity  against  these  duek 
gave  warning  to  all  young  noblemen  and  gentlemen, 
that  they  should  not  expect  the  like  connivance  or 
toleration  as  formerly  have  been,  but  that  justice  should 
have  a  full  passage  without  protection  or  intenuptioc. 
Adding,  that  after  a  strait  inhibition,  whosoever  should 
attenijit  a  challenge  or  combat,  in  case  where  ibe 
other  party  was  restrained  to  answer  him,  as  row  all 
good  subjects  are,  did  by  their  own  principles  receive 
the  dishonour  and  disgrace  upon  himself. 

And  for  the  present  cause,  the  court  hath  ordered, 
adjudged,  and  decreed,  that  the  said  William  Priest 
and  Kichard  Wright  l>e  committed  to  the  prison  of 
the  Fleet,  and  the  said  Priest  to  pay  five  hundred 
poimds,  and  the  said  Wright  five  hundred  marks,  for 
their  several  fines  to  his  Majesty's  use.  And  to  tl>f 
end,  that  some  more  public  example  may  lie  ni8(le 
hereof  amongst  his  Majesty's  people,  the  court  hath 
fiirther  ordered  and  decreed,  that  the  said  Priest  and 
Wright  shall  at  tlie  ne.vt  assizes,  to  be  holden  in  the 
county  of  Siiny,  publickly,  in  face  of  the  court,  the 
judges  sitting,  acknowledge  their  high  contempt  and 
offence  against  God,  his  Majesty,  and  liis  laws»  and 
shew  themselves  penitent  for  the  same. 

Moreover,  the  wisdom  of  this  high  and  honourable 
court  thoi.glit  it  meet  and  necessary  that  all  sorts  of 
bis  Majesty's  6uiijects  should  understand  find  take  no- 
tice of  that  which  hath  been  said  and  ho  li.s  day 
toucliing  this  matter,  as  well  by  his  Hi^uAJcaaa  attor- 


ney-g^cneral,  as  by  the  lords  judges,  touching  the  law 
in  such  cases.  And  therefore  the  court  hath  enjoined 
ISIr.  Attorney  to  have  special  care  to  the  pennin;^  of 
this  decree,  for  the  setting  forth  in  the  same  summa- 
rily the  matters  and  reasons,  whicli  have  l)een  opened 
and  delivered  by  the  court  touching'  the  same ;  and 
nevertheless  also  at  some  time  convenient  to  publish 
the  particulars  of  his  speech  and  declaration,  as  very 
meet  and  woithy  to  be  remembered  and  made  known 
unto  the  world,  as  these  times  are.  And  this  decree, 
being  in  such  sort  carefully  drawn  and  penned,  the 
whole  court  thought  it  meet,  and  so  liave  ordered  and 
decreed,  that  the  same  Ije  not  only  read  and  published 
at  the  next  assizes  for  Surry  at  such  time  as  the  said 
Priest  and  Wright  are  to  acknowledge  their  offences 
as  aforesaid;  but  that  the  same  be  likewise  published 
and  made  known  in  all  shires  of  this  kingdom.  And 
to  that  end  the  justices  of  assize  are  required  by  this 
honourable  couit  to  cause  this  decree  to  be  solemnly 
read  and  published  in  all  the  places  and  sittings  of 
their  several  circuits,  and  in  the  greatest  assembly ; 
to  the  end,  that  all  his  Majesty's  Rubjects  may  take 
knowledge  and  understand  the  opinion  of  this  honour- 
able court  in  this  case,  and  in  what  measure  his  Ma- 
jesty and  this  honourable  court  purposoth  to  punish 
such  as  shall  fail  into  tlie  like  contempt  and  offences 
hereafter.  Lastly,  this  honourable  court  much  ap- 
proving that  which  the  right  honourable  Sir  Edward 
Coke,  knight.  Lord  Chief  Justice  of  England,  did  now 
deliver  touching  the  law  in  this  case  of  duels,  hath 
enjoined  his  lordship  to  report  the  same  in  print,  as  he 
hath  formerly  done  divers  other  cases,  thrit  such  as 
understand  not  the  law  in  that  behalf,  and  all  othei*s, 
may  better  direct  themselves,  and  prevent  the  danger 
thereof  hereafter. 
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CHARGE 

or 

SIR  FRANCIS  BACOiVi  KNIGHT, 

THS   king's  ATTOlitN£Y-OEN£]lAL» 

WILLIAM  TALBOT, 

A   COrMSELLOR  AT  LAV,   OF   IRELAND, 

[Jpoitf  8b'  Infortnatioti'  iti  the^  Star-Charobei^  Org  thnu,  for  a 
Writing  under  lire  Hand,  whereby  the  said  WiJliam  Talbot 
being  dennlndcd,  Whether  the  Doctrine  of  Saurez,  touching 
deposing- and  kilUng  ct*  Kings  e?tcommiinicated,  were  inie  or 
no  ?  h^  answered,  Tbat  he  referred  himself  unto  that  whidi* 
the  Catholic  Roman  Church  should  determine  thereof. 

Ultimo  die  termini  ililarih  undecimo  Jacobi  Regi^* 

My  LoEbs, 

I  BEOUOHT  before  you  the  first  ^ttirt^  of  liiis  tertlf 
the  cause  of  duels;  but  no\^  this  last  sitting  I  shall 
bring-  before  you  a  cause  concerning  the  greatest  due^ 
which  is  in  the  Christian  worfd,  the  duel  and  coflfltct 
between  the  laivful  authority  of  sovereign  Kiiif^ 
which' is  God's  ordinance  for  the  comfoi*t  of  huoMin 
society,  and  the  swelling  pride  and  usurpation  of  ih^ 
see  of  Rome  in  temporalibuSj  tending  altogether  to 
anarc}iy  and  confusioii.  Wherein  if  this  pretence  in 
the  Poj)e  of  Rome,  hy  cartels  to  make  sovereign 
princes  as  the  banditti,  and  to  proscribe  their  lives, 
and  to  expose  their  kingdoms  to  prey ;  if  these  pre- 
tences, I  say,  and  all  j)ersons  that  submit  themselves 
to  that  part  of  th*  Pope's  power  in  the  least  degree. 
he  not  by  all  jiossible  severity  repressed  and  punished. 
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.the  state  of  Christian  K4ngs  will  be  no  other tha,Ti  the 
ancient  tomient  described  by  the  poets  in  the  hell  of 
the  heathen ;  a  man  fitting  richly  robed,  solemnly  iit- 
tendeil,  delirious  fare,  c^pc.  with  a  sword  hang^ing  over 
Lis  head,  Jian^ing  by  a  small  thread,  ready  every  mo- 
ment to  be  cut  down  by  an  accursing  and  accursed 
hand.     Surely  I  had  thpu|fht  they  had  been  the  pre- 
rogatives of  God  alone,  and  of  his  secret  judgments  : 
^olx\ajn  cpi§,ula  regu^mtlwill  loqsen  the  ghdies^  of 
.Kings  ;  or  sig^n,^He  ppufct/ii  cojitttnpt  upon  princes  ; 
or,  I,  will,  give  a  King  in  my  xi,rath,  and  take  him 
,,<vway  again  in  my  displeasure  ;  and  the  like  :  hwt  if 
.t^hese  bt^  the  clainis  of  a  mortal  man,  ce^t^nly  th^y  are 
\}s\xt  the,  naysteries  pf  that  person  which  exalts  himself 
y^ove,  all  that  i^  called  God^  supra  omne  quod  (ficitur 
tfifStss,  Np.te  it  well,  not  fibove  God,  though  that  in  a 
sense  be  true,  hut  above  all  thai  is  called  God;  that 
•  is,  lawful  Rings  and  magistrates. 

Byt,  my  lords,  in  this  dpel  1  find  this  Talbot,  that 

is  now  before  you,  but  a  coward;  for  he  hath  givpn 

^oupd*  he  hath  gone  backward  and  forward  ;  but  in 

1/^uch  ^fashion,  ai^d  with  such  interchange  of  repenting 

and  relai)sing,  as  I  cannot  tell  whether,  it  doth   cTcte- 

;  nuate  or  aggravate  his  offence.     If  he  shall  more  pub- 

2,Ucly[  \n  the,  face  of  the  court  faO  and  settle  upgn  a 

.  jright  mind,  I  shall  be  glad  of  it ;  and  he  that  would 

•be  against  the  Ring's  mercy,  I  would  he  might  need 

the  Ring's  mercy :   but  nevertheless  the  court  will 

proceed  by  rules  of  justice. 

The  offence  therefoi-e  wherewith  I  charge  this  Tal- 

,bqt,  prisoner  at  the  ])ar,  is  this  in  brief  and  in  effect: 

TJiat  he  hath  maintained,  and  maiptaineth, under  his 

hand,  a  power  in  the  Pope  fordepp^ng  and  murdering 

of  Rings.     In  what  .sort  he  doth  this,,  when  I  cpme 

to  the  proper  and  particular  charge,  I  will  deliver  it  in 

h.is  own  woi'ds  without  pressing  or  :straining. 

,'B^ut  before  I  come  to. the  particulai'  charge  of  this 

i)-inQn,  I  cannot  proceed  so  coldly ;  but  I  must  express 

•"iinto  your  lordships  the  extreme  aqd  jinmuncnt  da^iger 

wherein  ourdear  and  dread  Sovereign  is,  and  in  \)hn 

we  all;  nay,  all  Princes  of  both  religions,  foij?  it  is  a 
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common  cause,  dn  stand  at  this  day,  hy  the  spreAdin^ 

nnd  inforrinj^  of  this  furious  and  pernicious  nf 

the  poi>e's  t«*mporal  po>vcr:  which  though  tl;.  .i^Jest 
sort  would  blanch  with  the  distindifrti  nf  in  ort/ine  ad 
spiritunlia^  yet  that  is  hut  an  elusion ;  for  he  that 
maketh  the  distinction,  will  also  make  the  case.  ThiB 
peril,  tliougfli  it  \y^  in  itself  notorious,  yet  beeaose 
there  is  a  kind  of  dulness,  and  almost  a  lethargy  in 
tills  age,  g-ive  me  leave  to  set  before  yo»  two  glasses, 
such  as  certainly  the  like  never  nitt  in  one  age;  the 
glass  of  France,  and  the  glass  of  Etigland.  In  that 
of  France  the  tragedies  acted  and  executed  in  two 
immediate  Kings  ;  in  the  glass  of  England,  the  same, 
or  more  horrible,  attempted  likewise  in  a  Queen  and 
King  immediate,  but  eliding  in  a  happy  defiverance. 
In  France,  Henry  III.  in  the  fece  of  bis  army,  before 
the  walls  of  Paris,  stabbed  by  a  wretched  Jacobine 
frier.  Henry  IV.  a  prince  that  the  Flinch  do  surname 
the  Great,  one  that  had  been  a  saviour  and  redeemer 
of  his  country  from  infinite  calamitk-f;,  and  a  rt*st/)ier 
of  that  monarchy  to  the  ancient  stale  and  splendor, 
and  a  prince  almost  heroical,  except  if  be  m  the  poiot 
of  revolt  from  religion,  at  a  time  when  he  wa*  as  it 
were  to  mount  on  horseback  for  the  commanding  of 
the  greatest  forces  that  of  long  time  had  been  lefi^ 
In  France,  this  King  likewise  stillettoed  by  a  rascal 
votaiT,  which  had  been  enchanted  and  conjured  for 
the  puii»ose. 

Ill  England,  Queen  Elizabeth,  of  blessed  memory,  a 
Queen  comparable  and  to  be  ranked  with  the  greatest 
Kings,  oftentimes  attempted  by  like  votai-ies,  Somraer- 
vile,  Parry,  Savage,  and  others,  but  still  protected  by 
the  watchman  that  slumbereth  not.  Again,  our  excel- 
lent sovereign  King  James,  the  sweetness  and  de- 
mency  of  whose  nature  were  enough  to  quench  and 
mortify  ail  malignity,  and  a  King  shielded  and  sup- 
ported by  posterity  ;  yet  this  King  in  the  chair  of  Ma- 
jesty, his  vhie  and  olive  branches  about  him,  attended 
by  his  nobles  and  third  estate  in  parliament;  ready  in 
the  twinkling  of  an  eye,  as  if  it  had  been  a  particular 
dooms-day,  to  have  been  brought  to  ashes^  dispersed 
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to  the  four  winds.  I  noted  the  last  daj,  my  lord  chief 
justice,  when  he  spake  of  this  powder  treason,  he  la- 
boured for  words ;  though  they  came  from  him  with 
great  efficacy,  yet  he  truly  confessed^  and  so  must  all 
men,  that  that  treason  is  above  the  charge  and  report 
of  any  words  whatsoever. 

Now,  my  lords,  I  cannot  let  pass,  but  in  these 
glasses  which  I  spake  of,  besides  the  facts  themselves 
ami  danger,  to  shew  you  two  things ;  the  one,  the 
ways  of  (iod  Almighty,  which  tumeth  the  sword  of 
Rome  upon  the  Kings  that  ai-e  the  vassals  of  Rome, 
and  over  them  gives  it  power ;  but  protectcth  those 
Kings  which  have  not  accepted  the  yoke  of  his  ty^ 
ranny,  from  the  effects  of  his  raali<:e  :  the  other,  that, 
as  I  said  at  first,  this  is  a  common  cause  of  Princes ;  it 
involveth  Kings  of  both  religions ;  and  therefore  his 
Majesty  did  most  worthily  and  prudently  nng  out  the 
alarm-bell,  to  awake  all  otlicr  Princes  to  think  of  it 
seriously,  and  in  time.  But  this  is  a  miserable  case 
the  while,  tliat  these  Roman  soldiers  do  either  thrust 
the  spear  into  the  sides  of  God's  anointed,  or  at  least 
they  crown  them  with  thorns ;  that  is,  piercing  and 
pricking  cares  and  fears,  that  they  can  never  be  quiet 
or  secure  of  their  lives  or  states.  And  as  this  peril  is 
common  to  Princes  of  both  religions,  so  Princes  of 
both  religions  have  been  likewise  equally  sensible  of 
every  injury  that  touched  their  temporals. 

Thuanus  rei>orts  iu  his  story,  that  when  the  realm 
of  France  was  interdicted  by  the  violent  proceedings 
of  Pope  JuHos  the  second,  the  King,  otherwise  noted 
for  a  moderate  Prince,  caused  coins  of  gold  to  be 
stamped  with  his  own  image,  and  tliis  superscription, 
Perdam  nomen  Babi^tonis  e  tert^a.  Of  which  Thuanus 
saith,  himself  had  seen  divei-s  pieces  thereof  So  as 
this  catholic  King  was  so  much  incensed  at  that  time, 
in  respect  of  the  Pope's  usur])ation,  as  he  did  apply 
Babylon  to  Rome.  Charles  the  fifth,  emperor,  who 
was  accounted  one  of  the  Pope's  best  sods,  yet  pro- 
ceeded in  matter  temporid  towards  Pope  Clement  with 
strange  rigour :  never  regarding  tljo  pontificality,  but 
kept  him  prisoner  thiiteen  montlis  in  a  pestilent  prison ; 
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and  was-  hardly  dissuaded  by  bis  couDcil  from  having 
srnt  him  captive  into  S})ain  ;  and  made  sport  with  the 
thieats  of  Frosberg  the  German,  who  wore  a  silfc  rope 
tinder  his  cassock,  which  he  would  shew  in  all  com- 
panies ;  telling*  them  that  he  canned  it  to  strnnf;le  tlie 
Pope  with  his  own  liands.  As  for  Philip  the  fair,  it  m 
the  ordinary  example,  how  he  brought  Pof>e  Bonifaee 
the  eighth  to  an  ignominious  end,  dying  luad  and  en- 
raged ;  and  how  he  stiled  his  rescript  to  the  Prtpe's 
bull,  whereby  he  challenged  hi.s  temporals*  Sciat  fa- 
tiiitan  ve.s/ra,  not  your  beatitude,  but  your  stultitiicle; 
a  stile  worthy  to  \\e  continued  in  the  like  cases;  for 
certainly  that  claim  is  mere  folly  and  fury.  As  for 
native  examples,  here  it  is  too  long  a  field  to  enter  iiito 
them.  Never  Kings  of  any  nation  kept  the  partition- 
wall  between  temporal  and  spiritual  better  in  times  d 
greatest  superstition:  I  report  me  to  King  Edward I- 
that  set  up  so  many  crosses,  and  yet  ci'osscd  that  part 
pf  the  Pope's  jurisdiction,  no  man  more  strongly.  But 
these  things  have  passed  l>ettcr  pens  and  speech^: 
here  I  end  them. 

But  now  to  come  to  the  particular  charge  of  tins 
man,  I  must  inform  your  Imdships  the  m^  :  ;  nd 
natuie  of  this  oftence :  Tliere  hath  been  pubb  -  -  ■  "ly 
to  the  world  a  work  of  Suarez  a  Portuguese,  a  Professor 
in  the  university  of  Coimbra,  a  confiflent  and  daring 
writer,  such  an  one  as  TuUy  descnl)es  in  derinon; 
fjihii  iam'vere^s;^quam  nt  duhtMre  diiqua  tie  re^vidc- 
retur  :  one  that  fears  nothing  but  this,  lest  he  sho«id 
seem  to  doubt  of  any  thing.  A  fellmv  that  thinks 
with  his  magistTality  and  goose-quill  tw  ^ve  ^aws  and 
men  ages  to  crownv  and  sceptres.  *  In  this  nian*s  writ- 
ing this  doctrine  of  deposing  or  murdering  Kings 
seems  to  come  to  a  higher  elevatibn  than  herttofdre; 
and  it  is  more  arted  and  positived  than  in  others. 
For  in  the  passages  which  your  lordshijis  shall  bear 
read  anon,  I  find  three  assertions  which  run  not  in  tho 
vulgar  track,  but  are  such  as  wht^rewith  tt^ens  ipiirs  as 
I  suppose,  ai^  not  niiirhai^qu  stinted^  whereof  the  first 
is.  That  the  Pope  hath  a  su|i^riority  over  Kingts^as 
subjects,  to  tlepbse  them  ;  hot  bnlyfoi?  Spiritual  cfiwf** 
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as  heresy  and  schism,  but  for  faults  of  a  temporal  na- 
ture; forasmuch  as  a  tyrannical  government  tendeth 
ever  to  the  destruction  of  souls.  So  by  this  position, 
Kings  of  either  religion-  are  alike  comprehended,  and 
none  exempted.  The  second,  that  after  a  sentence 
given  by  the  Pope,  this  writer  hath  defined  of  a  series, 
or  succession,  or  substitution  of  hangmen,  or  hour- 
rtaux,  to  be  sure,  lest  an  executioner  should  fail. 
For  he  saith,  That  when  a  King  is  sentenced  by  the 
Pope  to  deprivation  or  death,  the  executioner,  who  is 
first  in  place,  is  he  to  whom  tlie  Pope  shall  commit 
the  authoiity,  which  may  be  a  lureign  prince,  it  may 
be  a  particular  subject,  it  may  be  general,  to  the  first 
undertaker.  But  if  tliere  be  no  direction  or  assigna- 
tion in  the  sentence  special  nor  general,  then,  dejurty 
it  appertai?is  to  the  next  successor,  a  natural  and 
pious  opinion ;  for  commonly  they  are  sons,  or  bro- 
thers, or  near  of  kin,  all  is  one:  so  as  the  successor 
be  apparent;  and  also  that  he  be  a  catholic.  But  if  he 
be  doubtfVil,  or  that  he  be  no  catholic,  then  it  devolves 
to  the  commonalty  of  the  kingdom;  so  as  he  will  be 
sure  to  have  it  done  by  one  minister  or  other.  The 
third  is,  he  distinguisheth  of  two  kinds  of  tyrants,  a 
tyrant  in  title,  and  a  tyrant  in  regiment;  the  tyrant 
ija  regiment  cannot  be  resisted  or  killed  without  a 
sentence  precedent  by  the  Pope ;  but  a  tyrant  in  title 
may  be  killed  by  any  private  man  whatsoever.  By 
which  doctrine  he  hath  put  the  judgment  of  King's 
titles.  Which  1  w^ill  undertake  are  never  so  clean  bnt 
that  some  vain  quarrel  or  exception  may  be  made  unto 
themtf  upon  the  fancy  of  every  private  man;  and  also 
couples  the  judgment  and  execution  together,  that  he 
may  judge  him  by  a  blow,  without  any  other  sentence. 

Your  lordshifis  see  what  monstrous  opinions  these 
are,  and  how  both  these  beasts,  the  beast  with  seren 
heads,  and  the  l»eastwith  many  heads,  Pope  and  peo- 
ple, are  at  once  let  in,  and  set  upon  the  sacred  persons 
of  Kings. 

Now  to  go  on  with  the  narrative;  there  was  an 
extract  made  of  certain  sentences  and  iX)rtions  of  this 
bookj  being  of  tliis  nature  that  I  liave  set  forth,  by  a 
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^reat  prelate  and  counsellor,  upon  a  just  occasion ; 
and  there  being  souie  hollow  ness  and  hesitation  in 
these  matters;,  wherein  it  is  a  thing  impious  to  doubt, 
discovercd  and  perceived  in  Talbot ;  lie  was  a^ked  liis 
opinion  concerning  tlie^e  assertions,  in  the  jH^seace 
of  the  best ;  and  afterwards  they  were  deli  verted  to 
him,  that  upon  advice,  and  sedato  a/iimo,  he  oiight 
declare  himself.  Whereupon,  imder  his  haud^  he 
subscnl>es  thus ; 

Mai/  it  please  -if our  honourable  good  lordships: 
Concerning  this  doctrine  of  Suarez,  I  do  perceive, 
bi/  what  I  have  read  in  this  book,  that  the  same 
doth  concern  matter  of  faith,  the  controversy  grow- 
ing upon  exposition  of  Scriptures  and  councils, 
wherein,  being  ignorant  and  not  studied,  I  cannot 
take  upon  7ne  to  judge;  but  I  do  submit  my  opinion 
therein  to  the  Judgment  of  the  catholic  Roman 
church,  as  in  all  other  points  concerning  faith  J  do. 
And  for  matter  conccrninc^  rmj  loyaltify  I  do  ac- 
knowledge  my  Sovereign  Liege  Lord  King  James^ 
to  be  lawful  and  undoubted  King  of  all  the  king' 
doms  of  Etigland,  Scotland,  and  Ireland;  and  I  wiH 
bear  true  faith  and  allegiance  to  his  Highness  dur- 
ing my  life, 

William  Talbot. 

My  lords,  upon  these  words  I  conceive  Talbot  hath 
committed  a  great  ofi'encc,  and  such  a  one,  as  if  htf 
had  entered  into  a  voluntary  and  malicious  publication 
of  tlie  like  writing,  it  would  have  Ijcen  too  great  ao 
oifence  for  the  capacity  of  this  court.  But  becau« 
it  grew  by  a  question  asked  by  a  council  of  estate, 
aud  so  rather  scemeth,  in  a  favourable  construction,  to 
proceed  from  a  khid  of  submission  to  answer,  than 
fi'om  any  malicious  or  insolent  will;  it  was  fif  li- 

ing  to  the  clemency  of  these  times,  to  proccf  i* 

luanuer  befoi'e  your  lordships:  and  yet  let  the  heait« 
take  these  things  right ;  for  certainly,  if  a  man  be  re- 
quired by  the  council  to  deliver  his  opinion  uhether 
King  James  be  King  or  no?  and  he  deliver  his  opinion 
that  he  is  not, this  is  high  treason:  but  I  do  not  say  tlwt 
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these  words  amount  to  that;  and  therefore  let  mc 
open  them  truly  to  your  lordships,  and  therein  open 
also  the  understanding  of  the  offender  himself,  how 
far  they  reach. 

My  lords,  a  man's  allegiance  must  be  independent 
and  certain,  and  not  dependent  and  conditional.  Eli- 
zabeth Barton,  that  was  called  the  holy  maid  of  Kent, 
aflSrmed,  that  if  Ring  Henry  VIII.  did  not  take  Ca- 
tharine of  Spain  again  to  his  wife  within  a  twelve- 
month, he  should  be  no  King :  and  this  was  treason. 
For  though  tliis  act  be  contingent  and  future,  yet  the 
preparing  of  the  treason  is  present. 

And  in  like  manner,  if  a  man  should  voluntarily 
publish  or  maintain,  that  whensoever  a  bull  of  depri- 
vation shall  come  forth  against  the  King,  that  from 
^thenceforth  he  is  no  longer  King ;  this  is  of  like  na- 
ture. But  with  this  I  do  not  charge  you  neither;  but 
this  is  the  true  latitude  of  your  words.  That  if  the 
doctrine  touching  the  killing  of  Kings  be  matter  of 
feith,  then  you  submit  yourself  to  the  judgment  of 
the  catholic  Roman  church :  so  as  now,  to  do  you 
right,  your  allegiance  doth  not  depend  simply  upon  a 
Sentence  of  the  Pope's  deprivation  against  the  King; 
but  upon  another  point  also,  if  these  doctrines  be  al- 
ready, or  shall  be  declared  to  be  matter  of  faith.  But, 
my  lords,  there  is  little  won  in  this:  there  may  be 
some  difference  to  the  guilt  of  the  party,  but  there  is 
Kttle  to  the  danger  of  the  King.  For  the  same  Pope 
of  Rome  may,  m  ith  the  same  breath,  declare  both. 
L  So  as  stUl,  upon  the  matter,  the  King  is  made  but 
I  tenant  at  will  of  his  life  and  kingdoms ;  and  the  alle- 
j  giance  of  his  subjects  is  pinned  upon  the  Pope's  acts. 
And  certainly,  it  is  time  to  stop  the  cuiTent  of  this 
opinion  of  acknowledgment  of  the  Pope's  power  in 
temporalibus;  or  else  it  will  sap  and  supplant  the 
scat  of  Kings.  And  let  it  not  be  mistaken,  that  Mr, 
Talbot's  ofience  should  be  no  more  than  the  refusing 
the  oath  of  allegiance.  For  it  is  one  thing  to  be  si- 
lent, and  another  thing  to  affirm.  As  for  the  point  of 
matter  of  faith,  or  not  of  faith,  to  teU  your  lordships 
plain,  it  would  astonish  a  man  to  see  the  gulf  oC  lVv\% 
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implied  Mief.  Is  notJiing  excepted  from  it?  If  a 
roan  should  ask  Mr.  llalbot,  Whether  he  do  condemn 
nuurder,,  or  adulteiy,  or  rape,  or  the  doctrine  pf  ^la- 
hornet,  or  of  Ariiis,  instead  of  Suarez  ?  Must  the 
answer  he  with  this  exception,  that  if  the  question 
concern  matter  of  faith,  as  no.  question  it  doth,  tpr 
the,  moral  law  is  naatter  of  faith,  that  therejji  he  will 
submit  himself  to  what  the  church  shall  determuPQ? 
And,  no  doubt,  the  murder  of  princes  is  more  than 
simple  murder.  But  to  conclude,  Talbot,  I  will  do 
you  this  right,  and  I  will  not  be  reserved  in  this,  l^ut 
to  declare  tliat,  that  is  true;  that  you  came  afterwards 
to  a  better  mind;  wherein  if  you  had  been  constant, 
the  King,  out  of  Ms  great  goodness,  was  resolved  OQt 
to  have  proceeded  with  yoiu  in  course  of  justice;  hut 
then  again  you  started  , aside  bke  a  broken  hovf.  So 
that  by  your  variety  and  vacillation  you  lost  the  ac- 
ceptable time  of  the  first  gf  ace„  vihich  was  not  to  have 
convented  you. 

Nay,  I  will  go  farther  with  you :  your  last  submis- 
sion 1 .  conceiye  to  be  satisfactory  and  complete ;,  but 
then  it  was  too  la^p,  the,  liing's^  honour  was  upon,  it; 
it  was  published  and  a  day  appointed  for  hearing;  yet 
what  preparation  that  may  be  toi  the  second  grace  of 
pajrdon,  that  I  know  not  ^  but  I  know  my  lords,  out 
of  their  accustomed  favour,  will  admit  ygu  not  only 
to  your  (defence  concerning  that  that  hajth  been 
charged;  but  to  extenuate  your  fault  l?y  any  submis- 
sion that  now  God  sh^  put  into  ji^our  mind  to^roake' 
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GIT  EH   BT 

SIR  FRANCIS  BACON,  KNIGHT. 

HIS    majesty's   ATIORNEY    GENERAL, 

Mr.    OLIVER    St.    JOHN, 


Scandlallzing  aAd  tradufcing  m  th6  Fablic  Sessions,  Lett4?rs  sent 
from  the  lords  of  the  Cottndl  touching  the  Beirevofence. 


My  Lords, 

I  SHAi-L  inform  you  ore  tenusi  against  this  gentle- 
man Mr.  L  Si  a  gentleman,  as  it  seems,  of  a»  ancient 
iiouse  and  name ;  but,  for  the  present,  I  caW  think  of 
^m  bj  no  other  name,  than  the  name  of  a  ^^reat  of- 
fender. The  nature  and  quality  of  his  oftence,  in 
tiun,  is  tliis :  This  gentleman  hath,  upon  advice,  not 
luddenly  by  his  pen,  nor  by  the  slij)  of  his  tongue ; 
lot  privately,  or  in  a  corner,  but  publicly,  as  it  were, 
id  the  face  of  the  King's  ministers  and  justices,  slan- 
flel-ed  and  traduced  the  King  onr  sovereign,  the  law 
t>f  the  land,  the  parliament,  and  infinite  particulars  of 
his  Majesty's  wortliy  and  loving  subjects.  Nay,  the 
ilander  Is  of  that  nature,  that  it  may  seem  to  interest 
he  people  in  grief  and  discontent  against  the  state ; 
hence  might  have  ensued  matter  of  murmur  and 
idition.  So  that  it  is  not  a  simple  slander,  but  a 
seditious  slander,  like  to  that  the  poet  speaketh  of— 
Caiatnosque  armare  vetietio*  A  venomous  dart  that 
hath  both  iron  and  poison. 

To  open  to  your  lordships  the  true  state  of  this  of- 
fence, I  will  set  before  you,  first,  the  occasion  where- 


upon  Mr.  I.  S.  wrought :  then  the  offence  itself  in  his 
own  words  i  and  lastly,  the  points  of  his  cliar^e. 

My  lords,  you  may  remember  that  there  was  the  last 
parliament  an  expectation  to  have  had  the  Ring  sup- 
plied with  treasure,  although  the  event  failed.  Herein 
it  is  not  fit  for  me  to  give  opinion  of  an  house  of  par- 
liament, but  I  will  pve  testimony  of  truth  in  ail 
places,  I  served  in  the  lower  house,  and  I  observed 
somewhat.  This  1  do  affirm,  that  I  never  could  fxr. 
ceive  but  that  there  \^  as  in  that  house  a  general  dis- 
position to  give,  and  to  give  largely.  The  clocks  in 
the  house  perchance  might  differ;  some  went  too  fast, 
some  went  too  slow ;  but  the  disposition  to  give  was 
general :  so  that  1  think  I  may  truly  say,  solo  i€??ipore 
lapsus  amor. 

This  accident  happening  thus  besides  expectation,  it 
stirred  up  and  awaked  in  divers  of  his  Majesty's  wor- 
thy servants  and  subjects  of  the  clergy,  the  nobility, 
the  court,  and  othere  here  near  at  hand,  an  affection 
loving  and  chcarful,  to  present  the  King  some  with 
plate,  some  with  money,  as  free-will  ollerings,  a  thing 
that  God  iVlmighty  loves,  a  chearful  giver  :  what  an 
evil  eye  doth  I  know  not.     And,  my  lords,  let  me 
gpeak   it  plainly   unto   you:  (^od   forbid  any  IkkIv 
Eboxdd  be  so  wretched  as  to  think  that  the  obli 
of  love  and  duty,  from  the  subject  to  the  King,  .-.wvu.- 
be  joint  and  not  several.     No,  my  lords,  it  Ls  both. 
The  subject  petitioncth  to  the  King  in  parliament. 
He  petitioneth  likewise  out  of  parHamcnt.  The  Kiag 
on  the  other  side  gives  graces  to  the  subject  in  paiiiJ' 
nient:    he  gives  them  likewise,  and  jwuretli  them 
upon  his  people  out  of  parliament ;  and  so  no  doubt 
the  subject  may  give  to  the  King  in  parliament,  and 
out  of  parliament.     It  is  true  the  parliament  is  inUf- 
cursus  magmiSi  the  great  intercourse  and  main  c^- 
rent  of  graces  and  donatives  fron\  the  King  tot/* 
people,  from  the  people  to  the  King :  but  pauliaDitDti 
are  held  but  at  certain  times ;  whereas  the  pas*u,'^ 
are  always  open  for  jiarticulars  ;  even  as  you  see  grts* 
rivers  have  their  tides,  but  particular  spring  ^ 
fountains  run  continually. 
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To  proceed  therefore  :  As  the  occasion,  which  was 
ihe  failing  of  supply  by  parliament,  did  awake  the  love 
,nd  benevolence  of  tliose  that  were  at  hand  to  give ; 
it  was  apprehended  and  thought  fit  by  my  lords  of 
le  council  to  make  a  proof  whether  the  occasion  and 
ftxaniple  both,  would  not  aAvake  those  in  the  country 
if  the  better  sort  to  follow.  Whereupon,  their  lord- 
ships devised  and  directed  letters  unto  the  sheriffs  and 
fustices,  which  declared  what  was  done  here  above, 
Rod  wished  that  the  country  might  be  moved,  espe- 
dally  men  of  value. 

t  Now,  my  lords,  I  beseech  you  give  me  favour  and 
attention  to  set  forth  and  observe  unto  you  five  points: 
will  number  them,  because  other  men  may  note 
hem ;  and  I  will  but  touch  them,  because  they  shall 
lOt  be  drowned  or  lost  in  discourse,  which  I  hold 
orthy  the  observation,  for  the  honour  of  the  state  and 
onfusion  of  slanderers ;  whereby  it  will  appear  most 
fevidently  what  care  was  taken,  that  that  which  was 
ikhen  done  might  not  have  the  effect,  no  nor  the  shew, 
lio  nor  so  much  as  the  shadow  of  a  tax  ;  and  that  it 
iRras  so  far  from  breeding  or  bringing  in  any  ill  pre- 
cedent or  example,  as  contrariwise  it  is  a  corrective 
that  doth  coiTcct  and  allay  the  harshness  and  danger 
af  former  examples. 

The  first  is,  that  what  was  done  was  done  imme- 
diately after  such  a  parliament,  as  made  general  pro- 
ession  to  give,  and  was  interrupted  by  accident :  so  as 
^ou  may  truly  and  justly  esteem  it,  tanquamposthuma 
>roles  parliamenti,  as  an  after-child  of  the  parliament, 
ind  in  pui*suit,  in  some  small  measure,  of  the  firm  in- 
lent  of  a  parliament  past.  You  may  take  it  also,  if  you 
^ill,  as  an  advance  or  provisional  help  until  a  future 
^rliament ;  or  as  a  gratification  simply  without  any 
relation  to  a  parliament ;  you  can  no  ways  take  it 
Bmiss. 

The  second  is,  that  it  wrought  upon  example,  as  a 
thing  not  devised  or  projected,  or  required;  no  nor  so 
tnuch  as  recommended,  until  many  that  were  never 
moved  nor  dealt  with,  e.r  met^o  inotUt  had  freely  and 
frankly  sent  in  their  presents.  So  that  the  letters  were 
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rather  like  letters  of  news,  whait  was  done  at  hcm^on, 
than  otherwise :  and  we  know  cvempla  ducunt,  non 
trahunt :  examples  they  do  but  lead,  they  do  not 
draw  nor  drive. 

The  third  is,  that  it  was  not  done  by  commissioa 
under  the  great  seal;  a  thing  warrantetl  by  a  multitude 
of  precedents,  both  ancient,  and  of  late  time,  as  you 
shiill  hear  anon,  and  no  doubt  warranted  by  law ;  so 
that  the  commissions  be  of  that  stile  and  tenour,  as  that 
they  be  to  move  and  not  to  levy  :  hut  this  was  done 
by  letters  of  tlie  council,  and  no  higlier  hand  or-  form, 

The  fourth  is,  that  these  letters  had  no  manner  of 
shew  of  any  binding  act  of  state:  for  they  contain  not 
any  special  frame  or  direction  how  the  business  should 
be  managed ;  but  were  written  as  upon  trust,  leaving 
the  matter  wholly  to  the  industry  and  confidence  of 
those  in  tlie  country ;  so  that  it  was  an  abstjue  com- 
putoi  such  a  form  of  letters  as  no  man  could  fitly  be 
called  to  account  upon. 

The  fifth  and  last  point  is,  that  the  whole  carriage  of 
the  business  Iiad  no  circumstance  compulsory.  There 
was  no  proportion  or  rate  set  down,  not  so  much  as  by 
way  of  a  wish ;  there  was  no  menace  of  any  that  should 
deny;  no  reproof  of  any  that  did  deny  ;  no  certifying 
of  the  names  of  any  that  had  denied.  Indeed,  if  men 
could  not  content  themselves  to  deny,  but  that  they 
must  censure  and  inveigh,  nor  to  excuse  themselves, 
but  they  must  accuse  the  state,  that  is  another  case. 
But  I  say,  for  denying,  no  man  was  apprehended,  no 
nor  noted-  So  that  1  verily  think,  that  there  is  none 
so  subtle  a  disputer  in  the  controversy  of  liberum  or- 
bit riibn,  that  can  with  all  his  distinctions  fasten  or 
carp  iipon  the  act,  but  that  there  was  free-will  in  it. 

I  conclude  therefore,  my  lords,  that  this  was  a  true 
and  pure  benevolence  ;  not  an  imposition  called  a  be- 
nevolence, which  the  statute  speaks  of;  as  you  shall 
hear  by  one  of  my  fellows.  There  is  a  great  difference, 
I  tell  you,  though  Pilate  would  not  see  it,  between 
Rex  Judaorum  and  se  dktns  Regan  Judoeorum.  And 
there  is  a  g^reat  difference  between  a  benevolence  and 
an  exaction  called  a  benevolence,  which  the  duko  of 
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iuckingliam  speaks  of  in  his  oration  to  the  city  ;  and 
efineth  it  to  be  not  what  the  subject  of  his  good-will 
'buld  give,  but  what  tlie  King- of  his  good- will  would 
ike.  But  this,  I  say,  was  a  benevolence  wherein 
rery  man  had  a  prince's  prerogative,  a  negative  voice; 
'^d  this  word,  excuse  inoyy  was  a  i^lea  peremptory. 
jid  therefore  I  do  wonder  how  Mr.  I.  S.  could  foul 
r  trouble  so  clear  a  fountain  ;  certairdy  it  was  but  his 
prn  bitterness  and  unsound  humours.  ''* 

Now  to  the  particular  charge:  Amongst  other 
mntries,  these  letters  of  the  lords  came  to  the  justices 
'  D— shire,  who  signified  the  contents  thereof,  and 
Eive  directions  and  appointments  for  meetings  con- 
*ming  the  business,  to  .several  towns  and  places  within 
lat  county  :  and  amongst  the  rest,  notice  was  given 
nto  the  town  of  A.  The  mayor  of  A  conceiving  that 
lis  Mr.  I.  S.  being,  a  principal  person,  and  a  dweller  in 
lat  town,  was  a  man  likely  to  give  both  money  and 
;ood  example,  dealt  with  him  to  know  his  mind :  he 
[itending,  as  it  seems,  to  play  prizes,  would  give  no 
nswer  to  the  mayor  in  private,  but  would  take  time, 
^he  next  day  then  being  an  appointment  of  tlie  justices 
D  meet,  he  takes  occasion,  or  pretends  occasion  to  be 
ibsent,  because  he  would  bring  his  papers  upon  the 
tage  :  and  thcreuiwn  takes  pen  in  hand,  and  instead 
>f  excusing  himself,  sits  down  and  contriveth  a  sedi- 
ious  and  libellous  accusation  against  the  King  and 
tate,  which  your  lordships  shall  now  hear,  and  sends 
i  to  the  mayor :  and  withal,  because  the  feather  of 
ds  quill  might  fly  abroad,  he  gives  authority  to  the 
nayor  to  impart  it  to  the  justices,  if  he  so  tliought 
t)od.  And  now,  ray  lords,  because  I  wUl  not  mistake 
i*  mis-repeat,  you  shall  hear  the  seditious  libel  in  the 
iroper  terras  and  words  thereof. 

[Here  the  papers  were  read.] 

My  lords,  I  know  this  paper  offends  your  ears  much, 
ODd  the  ears  of  any  good  subject;  and  sorry  I  am  that 
le  times  should  produce  offences  of  this  nature  :  but 
ce  they  do,  I  would  be  more  sorry  they  should  be 
without  severe  punishment:  Non  traditefac- 
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turn,  as  the  rerse  says,  altered  a  little,  aut  si  tr 
Jacti  quoque  tradite  pirnanh  If  any  man  have  a 
mind  to  discourse  of  the  fact,  let  him  likewise  dis- 
course of  the  punishment  of  the  fact. 

In  this  wTitinjg",  my  lords,  there  appears  a  monster 
with  four  heads,  of  the  progeny  of  him  that  is  the 
father  of  lyes,  and  takes  his  name  from  slander. 

The  first  is  a  wicked  and  seditious  slander  ;  or,  if  1 
shall  use  the  Scripture  phrase,  a  blasplieming-  of  the 
King  himself;  setting  him  forth  for  a  Prince  pegured 
in  the  great  and  solemn  oath  of  his  coronation,  wlucb 
is  as  it  were  the  knot  of  the  diadem  ;  a  Prince  that 
should  be  a  violator  and  infringer  of  tlie  liberties,  laws, 
and  customs  of  the  kingdom ;  a  mark  for  an  Henry 
the  Fourth  ;  a  match  for  a  Richard  the  Second, 

The  second  is  a  slander  and  falsification,  and  wrest- 
ing  of  the  law  of  the  land  gross  and  palpable :  it  is 
truly  said  by  a  civilian,  Tortura  Icgum  pesmna,  the 
torture  of  laws  is  worse  than  the  torture  of  men. 

The  third  is  a  slander  and  false  charge  of  the  par- 
liament, that  they  had  denied  to  give  to  the  King;  a 
point  of  notorious  untruth. 

And  the  last  is  a  slander  and  taunting  of  an  infnaUt 
number  of  the  King's  loving  subjects,  that  have  giirrt 
towards  this  benevolence  and  free  contribution ;  charg- 
ing them  as  accessary  and  co-adjutors  to  the  King'j 
perjury.  Nay,  you  leave  us  not  there,  but  you  Xtiki 
upon  you  a  pontifical  habit,  and  couple  your  slande 
with  a  curse;  but  thanks  be  to  God  we  have  leamd 
sufficiently  out  of  the  Scripture,  that  as  the  bird  fin 
awa^y  so  the  causeless  curse  shall  not  come. 

For  the  fii-st  of  these,  which  concerns  the  Kinf.  I 
have  taken  to  myself  the  oi^ning  and  aggravation 
thereof;  the  other  three  I  have  distributed  to  nij 
fellows. 

My  lords,  I  cannot  but  enter  into  this  pai-t  with 
some  wonder  and  astonishment,  how  it  si  »ni« 

into  the  heart  of  a  subject  of  England  to  v^^.^^^.  .jtA 
such  a  wicked  and  venomous  slander  against  the  K^tfUTf 
whose  goodness  and  grace  is  comparable,  if 
comparable,  imto  any  of  the  Kings  his  pro^-^.. 


Charge  agamsi  Mr,  Oliver  St.  John, 

lis  therefore  gives  me  a  just  and  necessary  occasion 
I  to  da  two  things :  The  one,  to  make  some  representa- 
|tion  of  his  Majesty ;  such  as  truly  he  is  found  to  be  in 
his  government,  which  Mr,  I,  S.  chargeth  with  viola- 
rtion  of  laws  and  liberties :  The  other,  to  search  and 
'open  the  depth  of  Mr.  I.  S.  his  offence.  Both  which 
I  will  do  briefly ;  because  the  one,  I  cannot  express 
•uflSciently ;  and  the  other,  I  will  not  press  too  far. 

My  lords,  I  mean  to  make  no  panegyric  or  lauda- 
tive; the  King  delights  not  in  it,  neither  am  I  fit  for 
it :  but  if  it  were  l3ut  a  counsellor  or  nobleman,  whose 
name  had  suffei-ed,  and  were  to  receive  some  kind  of 
Teparation  in  this  high  court,  I  woidd  do  him  that 
duty  as  not  to  pass  his  merits  and  just  attributes,  espe- 
cially such  as  are  limited  \^ith  the  present  case,  in 
silence  :  for  it  is  fit  to  bum  incense  where  evil  odours 
have  been  cast  and  raised.  Is  it  so  that  King  James 
shall  be  said  to  be  a  violator  of  the  liberties,  laws,  and 
customs  of  his  kingdoms?  Or  is  he  not  rather  a  noble 
and  constant  protector  and  conservator  of  them  all  ?  I 
conceive  this  consisteth  in  maintaining  religion  and  the 
true  Church ;  in  maintaining  the  laws  of  the  kingdom, 
which  is  the  subject's  birth-right;  in  temperate  use  of 
the  prerogative ;  in  due  and  free  administration  of 
nistice,.  and  conservation  of  the  peace  of  the  land. 

For  religion,  we  must  ever  acknowledge  in  the  first 

ilace,  that  we  have  a  King  that  is  the  principal  con- 

ervator  of  true  religion  through  the  Christian  world. 

ie  hath  maintained  it  not  only  with  sceptre  and  sword, 

but  likewise  by  his  pen  ;  wherein  also  he  is  potent. 

He  hath  awaked  and  re-authorized  the  whole  party 

the  reformed  religion  throughout  Europe;  which 
tlu'ough  the  insolency  and  divers  artifices  and  inchant- 
ments  of  the  adverse  part,  was  grown  a  little  dull  and 
dejected  :  He  hath  summoned  the  frateniity  of  Kings 
to  enfranchise  themselves  from  the  usurpation  of  the 
See  of  Rome :  He  hath  made  himself  a  mark  of  con- 
tradiction for  it. 

Neither  can  I  omit,  when  I  speak  of  religion,  to 
remember  that  excellent  act  of  Iiis  Majesty,  which 
though  it  were  done  in  a  foreign  country,   yet  live 
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Church  of  God  is  one,  and  Uie  contagion  ol 
I  soon  pa  '   *     ds:   I  mean, 

constant  and  holy  \  ist  the  heretic  Vor- 

stius,  whom,  being  ready  to  enter  iutg  the  chair,  and 
there  to  have  authorized  one  of  the  most  pestilent  and 
heathenish  heresies  that  ever  was  begun,  his  Majesty 
by  his  constant  opposition  dismonnted  and  pulled 
down.  And  I  am  persuaded  there  sits  in  this  court 
CMje  whom  God  doth  the  rather  bless  for  l)eing  his 
Majesty's  instniment  in  that  service. 

I  cannot  remember  religion  and  the  Chorch,  but  I 
must  think  of  the  seed-plots  of  the  same,  which  are 
the  universities.  His  Majesty,  as  for  learning  amongst 
Kings,  he  is  incomparable  in  his  person ;  so  hkewise 
hath  he  been  in  his  government  a  benign  or  benevo- 
lent planet  towards  learning :  by  whose  influence 
those  nurseries  and  gardens  of  learning,  the  univer* 
sities,  were  never  more  in  flower  nor  fruit. 
.  For  the  maintaining  of  the  laws,  which  is  the  hedge 
and  fence  about  the  liberty  of  the  subject,  I  may  truly 
afiirm  it  was  never  in  better  repair.  He  dolli  concur 
with  the  votes  of  the  nobles;  Nolumus  lege^.Anglk 
muiare.  He  is  an  enemy  of  innovation.  Neither  doth 
the  universality  of  liis  own  knowledge  carry  him  to 
neglect  or  pass  over  Uie  very  forms  of  the  laws  of  the 
land.  Neither  was  there  ever  King,  I  am  perst^dcd, 
that  did  consult  so  oft  with  his  judg-es,  as  my  lords 
that  sit  here  know  well.  The  judges  are  a  kind  of 
council  of  the  Ring's  by  oath  and  ancient  institution; 
but  he  useth  them  so  indeed:  he  confers  regularly  wth 
them  upon  their  returns  from  their  visitations  and  cir- 
cuits: he  gives  them  liberty,  both  to  inform  him,  and 
to  debate  matters  with  him;  and  in  the  fall  and  con- 
clusion commonly  relies  on  their  opinions. 

As  for  the  use  of  the  prerogative,  it  runs  a\  ithin  the 
ancient  channels  and  banks :  some  things  that  were 
conceived  to  be  in  some  proclamations,  commissioD5. 
and  patents,  as  overflows,  have  been  by  his  wisdom 
and  care  reduced ;  whereby,  no  doubt,  the  tnain 
channel  of  his  prerogative  is  so  much  the  stronger. 
For  evermore  overflows  do  hurt  the  channel. 


Charge  against  Mr.  Oliver  Sf,  Johnt 

As  for  admin  istration  of  justice  between  party  anc 
party,  I  pray  observe  these  points.  There  is  no  news- 
of  f^eat  seal  or  sij^iiet  that  flics  abroad  for  cdnnte- 
Tiaiice  or  delay  of  causes;  protortioTis  rarely  granted, 
and  only  upon  great  gn)tind,  or  In'  consent.  My 
lords  hci^  of  the  council  and  the  King"  himself  med* 
die  not,  as  hath  been  used  in  fortner  times,  with 
irtatters  of  nicum  and  iuittii,  except  they  have  appa- 
rent mixture  with  matters  of  estate,  but  leave  them 
to  the  KJni^'s  courts  of  law  or  equity.  And  for  mer- 
cy and  gTace,  without  which  there  is  no  standing 
before  justice,  we  see,  the  King*  now  hath  reigned 
twelve  years  in  his  white  robe,  without  almost  any 
aspersion  of  the  crimson  dye  of  blood.  There  sits 
my  lord  Hobart,  that  served  attoniey  seven  years.  I 
served  with  him.  We  were  so  happy,  as  there 
passed  not  through  our  Itands  any  one  arraignment 
for  treason ;  and  but  one  for  any  capital  oflence, 
which  was  that  of  the  Lord  Sanquhar;  the  noblest 
piece  of  justice,  one  of  them,  that  ever  came  forth  in 
any  King-'s  time. 

As   for   penal  laws,  which  lie  as  snares  upon  the 

subjects,    and  which  were  as  a  nemo  scit  to  King 

Henry  Vll.;  it  yields  a  revenue  that  will  scarce  pay  for 

'the  parchment  of  the  King's  records  at  Westminster. 

And  lastly  for  peace,  we  see  manifestly  his  Majesty 
bears  son^e  resemblance  of  that  great  name,  a  Prince 
of  Peace:  he  hath  preserved  his  subjects  during  his 
reign  in  peace,  both  within  and  without.  For  the 
peace  with  states  abroad,  we  have  it  usque  ad  satie- 
tafem:  and  for  peace  in  the  lawyers  phrase,  which 
count  trespasses,  and  forces,  and  riots,  to  be  contra 
pacem;  let  me  give  your  lordships  this  token  or  taste, 
that  this  court,  where  they  should  appear,  had  never 
less  to  do.  And  certainly  there  is  no  better  sign  of 
omnia  bene,  than  when  this  court  is  in  a  still. 

But,  my  lords,  this  is  a  sea  of  matter :  and  there- 
fore 1  must  give  it  over,  and  conclude,  that  there  was 
never  King  reigned  in  this  nation  that  did  better  keep 
covenant  in  preserving  the  liberties  and  procuring  the 
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good  of  his  people :  so  that  I  must  needs  say  for  the 
subjects  of  England, 

O  fortunatos  nimium  sua  si  bona  norint ; 
as  no  doubt  they  do  both  know  and  acknowledge  it; 
whatsoever  a  few  turbulent  discoursers  may,  through 
the  lenity  of  the  time,  take  boldness  to  si)eak. 

And  as  for  this  particular,  touching  the  benevo- 
lence, wherein  Mr.  1.  S.  doth  assign  this  breach  of 
covenant,  I  leave  it  to  others  to  tell  you  what  the  Ring 
may  do,  or  what  other  Kings  have  done ;  but  I  have 
told  you  what  our  King  and  my  lords  have  done; 
which,  I  say  and  say  again,  is  so  far  from  introducing^ 
a  new  precedent,  as  it  doth  rather  correct,  and  molli- 
fy, and  qualify  former  precedents. 

Now,  Mr.  I.  S.  let  nie  tell  you  your  fault  in  few 
words  :  for  that  I  am  persuaded  you  see  it  already, 
though  I  woo  no  man  s  repentance ;  but  I  shall,  as 
much  as  in  me  is,  cherish  it  where  I  find  it.  Y6ur 
offence  hath  three  parts  knit  together : 

Your  slander, 

Your  menace,  and 

Your  comparison. 

For  your  slander,  it  is  no  less  than  that  the  Kiuij 
is  perjured  in  his  coronation  oath.  No  greater  olTeucc 
than  perjury;  no  greater  oath  than  that  of  a  coi-ona* 
tion.     I  leave  it ;  it  is  too  great  to  aggravate. 

Your  menace,  that  if  there  were  a  Bullingbrokc, 
or  I  cannot  tell  what,  there  were  matter  for  him,  is  a 
very  seditious  passage.  You  know  well,  that  howso* 
ever  Henry  the  Fourth's  act,  by  a  secret  providence 
of  God,  prevailed,  yet  it  was  but  an  usurpation ;  ami 
if  it  were  possible  for  such  a  one  to  be  this  day,  where* 
with  it  seems  your  dreams  are  troubled,  I  do  not  doubt, 
his  end  would  be  u(>on  the  block;  and  that  he  would 
sooner  have  the  ravens  sit  upon  his  head  at  London 
bridge,  than  tlie  crown  at  Westminster.  And  it  is 
not  your  interlacing  of  your  **  God  forbid,"  that  will 
salve  these  seditious  speeches :  neither  could  it  be  a 
forewaining,  because  the  matter  was  past  and  not  t«» 
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vocable,  but  a  very  stirring  up  and  incensing  of  the 
people.  If  I  should  say  to  you,  for  example,  "  If  these 
"  times  were  like  some  former  times,  of  King  Henry 
*'  VIII.  or  some  other  times,  which  God  forbid,  Mr. 
■*  L  S.  it  would  cost  you  your  life;"  I  am  sure  you 
would  not  think  this  to  be  a  gentle  warning,  but  rather 
that  I  incensed  the  court  against  you. 

And  for  your  comparison  with  Richard  IL  I  see, 
you  follow  the  example  of  them  that  brought  him  upon 
the  stage,  and  into  print,  in  Queen  Elizabetlis  time, 
la  most  prudent  and  admirable  Queen*  But  let  me 
intreat  you,  that  when  you  will  speak  of  Queen  Eli- 
zabeth or  Ring  James,  you  would  compare  them  to 
King  Heniy  VII.  or  King  Edward  I.  or  some  other 
parallels  to  which  they  are  alike.  And  this  I  would 
wish  both  you  and  all  to  take  heed  of,  how  you  speak 
seditious  matter  in  parables,  or  by  tropes  or  examples. 
There  is  a  thing  in  an  indictment  called  an  inuendo  ; 
yo«  must  beware  how  you  beckon  or  make  signs  upon 
the  King  in  a  dangerous  sense :  but  I  will  contain  my- 
self and  press  this  no  farther.  1  may  hold  you  for  tur- 
bulent or  presumptuous ;  but  I  hope  you  are  not  dis- 
loyal :  you  are  giaciously  and  mercifully  dealt  with. 
And  therefore  having  now  opened  to  my  lords,  and,  as 
I  think,  to  your  own  heart  and  conscience,  the  prin- 
cipal part  of  your  offence,  which  concerns  the  King,  I 
eave  the  rest,  which  concerns  the  law,  parliament, 
and  the  subjects  that  have  given,  to  Mr.  Serjeant  and 
|&.  Solicitor. 
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INDICTED  OF   HIGH   TREASON,    IN  THK   KING's   BE(fCB« 

BY 

SIR  FRANCIS  BACON,  KNIGHT, 
HIS  majesty's  attorney  general. 


The  treason  wherewith  this  man  standeth  charged, 
is  for  the  kind  and  nature  of  it  ancient,  as  ancient  w 
there  is  any  law  of  England;  but  in  the  particulsfr 
late  and  upstart :  and  ae^ain,  in  the  manner  and  bold- 
ness of  tlie  present  case,  hq-w  and  almost  unheard  of 
\  till  this  man.  Of  what  mind  he  is  now,  I  know  not; 
but  I  take  him  as  he  was,  and  as  he  standeth  chared. 
For  hig^h  treason  is  not  written  in  ice ;  that  when  the 
body  relenteth,  the  impression  should  go  away. 

In  this  cause  the  evidence  itself  will  spend  little 
time :  time  therefore  will  be  best  spent  in  opening 
fully  the  nature  of  this  treason,  with  the  circum- 
stances thereof;  because  the  example  is  more  than 
the  man.  I  think  good  therefore  by  way  of  induce- 
ment and  declaration  in  this  cause  to  open  unto  the 
court,  jury  and  hearers,  five  things. 

The  first  is  the  clemency  of  the  King ;  because  it 
is  news,  and  a  kind  of  rarity  to  have  a  proceeding  in 
this  place  upon  treason  :  and  perhaps  it  may  be  mar- 
velled by  some,  why  after  so  long  an  intermission  it 
should  light  upon  this  fellow;  being  a  person  but 
contemptible,  a  kind  of  venomous  fly,  and  a  hang-by 
of  the  seminaries- 

The  second  is,  the  nature  of  this  treason,  as  con- 
cerning the  fact,  which,  of  all  kinds  of  compassing  the 
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King's  death,  I  hold  to  be  the  most  perilous,  and  as 
much  diiiering  from  other  conspiracies,  as  the  lifting 
up  of  a  thousand  hands  against  the  King,  like  the  giant 
Briareus,  differs  from  lifting  up  one  or  a  few  hands. 

The  tliird  point  that  I  will  speak  unto  is  the  doctrine 
or  opinion,  which  is  the  ground  of  this  treason;  where- 
in I  wiJl  not  argue  or  s|>eak  like  a  divine  or  scholar, 
but  as  a  man  bred  in  a  civil  life  ;  and  to  speak  plainly, 
T  hold  the  opinion  to  be  such  that  dcscrveth  rather 
detestation  than  contestation. 

The  fourth  point  is  the  degree  of  this  man's  offence, 
which  is  more  presumptuous  than  I  have  known  any 
other  to  have  fallen  into  in  this  kind,  and  hath  a 
greater  overflow  of  malice  and  treason. 

And  fifthly,  I  wiE  remove  somewhat  that  may  seem 
to  qualify  and  extenuate  this  man's  offence ;  in  that  he 
hath  not  affirmed  simply  that  it  is  lawful  to  kill  the 
King,  but  conditionally ;  that  if  the  King  be  excom- 
municate, it  is  lawful  to  kill  him  :  which  maketh  little 
difference  either  in  law  or  peril. 

For  the  King's  clemency,  I  have  said  it  of  late  upon 
a  good  occasion,  and  I  still  speak  it  with  comfort:  I 
have  now  served  his  Majesty's  solicitor  and  attorney 
eight  years  and  better  ;  yet  this  is  the  first  time  that 
ever  I  gave  in  evidence  against  a  traitor  at  this  bar  or 
any  other.  There  hath  not  wanted  matter  in  that  party 
of  the  subjects  whence  this  kind  of  offence  floweth,  to 
irritate  the  King :  he  hath  been  irritated  by  the  powder 
of  treason,  which  might  have  turned  judgment  into 
fury.  He  hath  been  irritated  by  wicked  and  monstrous 
libels ;  irritated  by  a  general  insolency  and  presump- 
tion in  the  Papists  throughout  the  land ;  and  yet  I 
see  liis  Majesty  keepeth  Ca?sar's  rule :  Nil  malot  quam 
COS  esse  siTniles  suit  et  me  met.  He  leaveth  them  to  be 
like  themselves  ;  and  he  remairieth  like  himself,  and 
striveth  to  overcome  evil  with  goodness.  A  strange 
thing,  bloody  opinions,  bloody  doctrines,  bloody  ex- 
amples, and  yet  the  government  still  unstained  with 
blood.  As  for  this  Owen  that  is  brought  in  question, 
though  his  person  be  in  his  condition  contemptible ; 
yet  we  see  by  miserable  examples,  that  these  wretches 
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which  are  but  thu  sciiin  of  the  earth,  have  been 
j  to  stir  eartht|uakes  bv  murdering  princes  ;  and  it' 
I  were  in  case  of  contagion,  as  this  is  a  contagion  of  the 
Iheart  and  soul,  a  rascal  may  brin^  in  a  plague  into 
I  the  city  as  well  as  a  great  man  :  so  it  is  not  the  person, 
I  but  the  matter  that  is  to  be  considci'ed. 

.  For  the  treason  itself,  which  is  the  second  point,  ray 
desire  is  to  open  it  in  the  depth  thereof,  if  it  were  pcHH 
[iible ;  but  it  is  bottomless  :  I  said  in  the  beginQifl||^ 
I  that  this  treason  in  the  nature  of  it  was  old.  It  is  not 
[of  the  treasons  whereof  it  may  be  said,  from  the  bc- 
'  ginning  it  was  not  so.  You  ai'e  indicted,  Owen,  not 
upon  any  statute  made  ag-ainst  the  Pope's  supremacy, 
or  other  matters,  tliat  liave  reference  to  religion ;  but 
merely  upon  that  law  which  was  born  with  the  king- 
dom, and  was  law  even  in  superstitious  times,  when 
the  Pope  was  received.  The  compassing  and  iraagi^H 
ing  of  the  King's  death  was  treason.  The  statute  ^^ 
25  Edw.  IIL  which  was  but  declaratory,  begins  with 
this  article  as  the  capital  of  capitals  in  treason,  and  of  all 
others  the  most  odious  and  the  most  perilous:  and  so  the 
civil  law  saith,  Conjurationes  omnium  proditiotium 
odiosissitme  et  permciosiss'miie.  Against  hostile  inva- 
sions and  the  adherence  of  subjects  to  enemies.  Kings 
can  arm.  Rebellions  must  go  over  the  bodies  of  many 
good  subjects  l)efore  they  can  hurt  the  King :  but  con- 
spiracies against  the  persons  of  Kings  are  like  thunder- 
bolts that  strike  upon  the  sudden,  hardly  to  be  avoided. 
Major  mtttis  a  s'uiguiis,  saith  he,  quam  ah  umversis. 
There  is  no  preparation  against  them  :  and  tlmt  pre- 
paration which  may  be  of  guard  or  custody,  is  a  perpe- 
tual misery.  And  therefore  they  that  have  written  (if 
the  privileges  of  ambassadors  and  of  the  amplitude  of 
safe-conducts,  have  defined,  that  if  an  ambassador  or 
a  man  that  cometh  in  upon  the  highest  safe-condui 
do  practise  matter  of  sedition  in  a  state,  yet  by  the 
of  nations  he  ought  to  be  remanded  ;  but  if  he 
spire  against  the  life  of  a  prince  by  violence  or  poisi 
he  is  to  be  justiced  :  Quia  odimn  est  omni  privilei 
majus.  Nay,  even  amongst  enemies,  and  in  the 
deadly  wars,  yet  nevertheless  conspii-acy  and 
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liation  of  princes  hath  been  accounted  villainous  and 
icxeci-able, 

I      The  manners  of  conspiiing  and  compassing  the 
^injS^'s  death  are  many :  but  it  is  most  apparent,  that 
mmongst  all  the  rest  this  surmounteth.     First,  because 
it   is  grounded  upon  pretenced  religion ;  which  is  a 
(trumpet  that  inflameth  the  heart  and  powers  of  a  man 
I  "with  daring  and  resolution  more  than  any  thing  else. 
II Secondly,  it  is  the  hardest  to  be  avoided;  for  when  a 
I  particular  conspuacy  is  plotted  or  attempted  against  a 
|/K.ing  by  some  one  or  some  few  conspirators,  it  meets 
wth  a  number  of  impediments.  Commonlyhe  that  hath 
the  head  to  devise  it,  hath  not  the  heart  to  undertake 
it :  and  the  person  that  is  used,  sometimes  faileth  in 
courage  ;  sometimes  faileth  in  opportunity ;  sometimes 
is  touched  with  remorse.  But  to  publish  and  maintain, 
that  it  may  be  lawful  for  any  man  living  to  attempt  the 
life  of  a  Ring,  this  doctrine  is  a  venomous  sop  ;  or,  as 
a  legion  of  malign  spirits,  or  an  universal  temptation, 
doth  enter  at  once  into  the  hearts  of  all  that  are  any 
way  prepared,  or  of  any  predisposition  to  be  traitors ; 
so  that  whatsoever  faileth  in  any  one,  is  supplied  in 
many.     If  one  man  faint,  another  will  dare  :  if  one 
man  hath  not  the  opportunity,  another  hath  ;  if  one 
man  relent,  another  wUl  be  desperate.     And  thirdly, 
particular   conspiracies   have  their  periods  of  time, 
within  which  if  they  be  not  taken,  they  vanish ;  but 
this  is  endless,  and  importeth  perpetuity  of  springing 
[  conspiracies.     And  so  much  concerning  the  natui*e  of 
the  fact. 

For  the  third  point,  which  is  the  doctrine ;  that  upon 
I  an  excommunication  of  the  Pope,  with  sentence  of 
deposing,  a  King  by  any  son  of  Adam  may  be  slaugh- 
tered ;  and  that  it  is  justice  and  no  murder ;  and  that 
their  subjects  are  absolved  of  their  allegiance,  and  the 
Kings  themselves  exposed  to  spoil  and  prey,  I  said 
before,  that  I  would  not  argue  the  subtlety  of  the 
question  :  it  is  rather  to  be  sj^oken  to  by  way  of  accu- 
sation of  the  opinion  as  impious,  than  by  way  of  dis- 
pute of  it  as  doubtful.  Nay,  I  say,  it  deserveth  rather 
aome  holy  war  or  league  amongst  all  Cliristian  princes 
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of  either  religion  for  the  extirpating  and  rasing  of  < 
opiriion,  and  the  authors  thereof,  from  the  face  of  til 
earth,  than  the  stile  of  pen  or  sjieech.  Therefore  in 
this  kind  I  will  speak  to  it  a  few  words,  and  not  other- 
wise. Nay,  I  protest,  if  I  wei'e  a  Papist  I  should  say 
as  much :  nay,  I  should  speak  it  perhaps  with  mope 
indignation  and  feeling,  For  this  horrible  ojnnion  is 
our  advantage,  and  it  is  their  reproach,  and  will  be 
their  ruin. 

j;  iThis  monster  of  opinion  is  to  be  accused  of  three 
most  evificnt  and  most  niisorahlo  slanders. 

First,  Ofthe  slander  itbringeth  to  the  Christian  faith, 
being  a  plain  plantation  of  irreligion  and  atheism. 

Secondly,  The  subversion  which  it  introduceth  into 
all  policy  and  government. 

Thirdly,  The  great  calamity  it  hringeth  upon  Papists 
themselves ;  of  which  the  more  moderate  sort,  as  men 
misltd,  are  to  be  pitied. 

.  For  the  first,  if  a  man  doth  visit  the  foul  and  polluted 
opinions,  customs,  or  practices  of  heathenism,  Maho- 
metism,  and  heresy,  he  shall  find  they  do  not  attain  to 
this  height.  Take  the  examples  of  damnable  memory 
amongst  the  Heathens.  The  proscrijitions  in  Rome  of 
Sylla,  and  afterwards  of  the  Triumvirs,  what  were 
they?  They  were  but  of  a  finite  number  of  persons, 
and  those  not  many  that  were  exposed  unto  any  man's 
sword.  But  what  is  tliat  to  the  (>roscnbing  of  a  King", 
and  all  tliat  shall  take  his  part  ?  And  what  was  the 
reward  of  a  soldier  that  amongst  them  killed  one  of 
the  proscribed  ?  A  small  piece  of  money.  But  what 
is  now  the  reward  of  one  that  shall  kill  a  King?  The 
kingdom  of  heaven.  The  custom  among  the  Heathen 
that  was  most  scandalised  was,  that  sometimes  the 
priest  sacrificed  men ;  but  yet  you  shall  not  read  of 
any  priesthood  that  sacrificed  Kings.  •• 

The  Mahometans  make  it  a  part  of  their  religion  to 
propagate  their  sect  by  the  sword ;  but  yet  still  by  ho- 
nourable wars,  never  by  villanies  and  secret  murders. 
Nay,  I  find  that  tlie  Saracen  prince,  of  whom  the 
name  ofthe  assassins  is  derived,  which  had  divers  vo- 
taries at  commandment,  which  he  sent  and  employed 
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fio-  the  killing'  of  divers  princes  in  the  east,  by  one  of 
whomAmuraththe  first  was  slain,  and  Edward  the  first 
of  En  inland  was  wounded,  was  put  down  and  rooted 

kOUt  by  common  consent  of  the  Mahometan  princes. 

')■  The  Anabaptists,  it  is  true,  come  nearest.  For  they 
profess  the  pulling  down  of  magistrates  :  and  they  can 

tcbaunt  the  psalm,  7'o  bifid  their  Kings  in  chains,  and 

j  their  nobles  in  fetters  of  iron.  This  is  the  glory  of  the 

!  saints,  much  like  the  temporal  authority  that  tlie  Pope 
challengoth  over  princes.  But  this  is  the  difference, 
that  that  is  a  furious  and  fanatical  fury,  and  this  is  a 

[  sad  and  solemn  mischief:  he  imagineth  mischief  as  a 

j  law  ;  a  law-like  mischief 

As  for  the  defence  which  they  do  make,  it  doth  ag- 
gravate the  sin,  and  turneth  it  from  a  cruelty  towards 
man  to  a  blasphemy  towards  God.  For  to  say  that  all 
this  b  in  ordine  ad  spirit aale,  and  to  a  good  end,  and 
for  the  salvation  of  souls,  it  is  directly  to  make  God 
author  of  evil,  and  to  draw  him  in  the  Hkeness  ofth» 
prince  of  darkness ;  and  to  say  with  those  that'  Saint 
Paul  speaketh  of,  Let  us  do  evil  that  good  may  comi 
thereof ;  of  whom  the  apostle  saith  definitively,  thc^ 
their  dam?iation  is  just.  ^     .r 

For  the  destroying  of  government  universally,  it'is  iJf 
most  evident,  that  it  is  not  the  case  of  protestant 
princes  only,  but  of  catholic  f >rinces  likewise ;  as  tl>e 
King  hath  excellently  set  forth.  Nay,  it  is  hot  the 
case  of  princes  only,  but  of  all  subjects  and  private 
persons.  For  touching  princes,  let  history  be  perused, 
what  hath  been  the  causes  of  excommunication ;  and 
namely,  this  tumour  of  it,  the  deposing  of  Rings ; 
it  hath  not  been  for  heresy  and  schism  alone,  but 
for  collation  and  investitures  of  bisliopricks  and  be- 
nefices, intruding  upon  ecclesiastical  {>ossessions,  vio- 
lating of  any  ecclesiastical  person  or  liberty.  Nay, 
generally  they  maintain  it,  that  it  may  be  for  any  sin: 
so  that  the  difference  wherein  their  doctors  vaiy,  that 
some  hold  that  the  Pope  hath  his  temporal  power  im- 
mediately, and  others  but  i7i  ordine  ad  spirituale,  is 
but  a  delusion  and  an  abuse.  For  all  cometh  to  one. 
What  is  there  that  may  not  be  made  spiritual  by  con- 
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sequence:  especially  when  be  Uiat  giveth  the  sentence 
may  make  the  case  ?  and  accordingly  hath  the  mise- 
rable experience  followed.  For  this  muixlering  of 
Kings  hath  been  put  in  practice,  as  well  against  papist 
Kings  as  protestant:  save  that  it  hath  pleased  God  so 
to  guide  it  by  his  admirable  providence,  as  the  at- 
tempts upon  papist  princes  have  been  executed,  and 
the  attempts  u|>on  protestant  princes  have  failed, except 
that  of  the  Prince  of  Orange :  and  not  that  neither, 
until  such  time  as  he  had  joined  too  fast  with  the 
Duke  of  Anjou  and  tlie  papists.  As  for  subjects,  I 
6ee  not,  nor  ever  could  discern,  but  that  by  infallible 
consequence  it  is  the  case  of  all  subjects  and  peopk^ 
as  well  as  of  Kings ;  for  it  is  all  one  reason,  that  a  bi- 
shop, upon  an  excommunication  of  a  private  man,  raay 
give  his  lands  and  goods  in  spoil,  or  cause  him  to  be 
slaughteredjiasforthePopetodo  it  towards  a  King;  and 
for  a  bishop  to  absolve  the  son  from  duty  to  the  fether. 
as  for  the  Pope  to  absolve  the  subject  from  his  allecfi* 
ance  to  his  King.  And  this  is  not  my  inference,  but 
the  very  affirmative  of  Pope  Urban  the  second,  whom 
e  brief  to  Godfrey,  bishop  of  Luca,  hatli  these  very 
words,  which  cardinal  Baronius  reciteth  in  his  Annals, 
Tom.  XI.  Non  iilos  homkidas  arbitramu7\  qui  adversus  escojn- 
p.  809.  mU7iicatos  zdo  catkoUctB  matris  ardentes  eorum  quoi' 
libet  trucidare  contigerity  speaking  generally  of  all 
excom  mu  nications . 
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THE  king's  attorney-general, 


MR.  LUMSDEN,  SIR  JOIIN  WENTWORTH, 

tAND  SIR  JOHN  HOLLES. 
Scandal  and  traducmg  of  the  King's  Justice  in  the  pro- 
edings  against  Weston  in  tbe  Star-Chamber,  10  November* 
E  offence  wherewith  I  shall  chai'ge  the  three  ttf^ 
fenders  at  the  bar.  is  a  misdemeanor  of  a  high  nature; 
tending  to  the  defacing'  and  scandal  of  justice  in  a 
great  cause  capital.     The  particular  charge  is  this  : 

The  King  amongst  many  his  princely  virtues  ii 
known  to  excel  in  that  proper  virtue  of  the  imj^eriAl 
throne,  which  is  justice.     It  is  a  royal  virtue,  whi<rh 

E^'-^h  employ  tlie  other  three  cardinal  virtues  in  her' 
ice :  wisdom  to  discover,  and  discern  nocent  or 
>cent ',  fortitude  to  prosecute  and  execute ;  tempe* 
1  ranee,  so  to  cany  justice  as  it  be  not  passionate  in  the 
pursuit,  nor  confused  in  involving  persons  upon  light 
suspicion,  nor  precipitate  in  time.     For  this  his  Ma- 
jesty's virtue  of  justice  God  hath  of  late  raised  an  oc- 
casion, and  erected  as  it  were  a  stage  or  theatre,  much 
I  to  his  honour,  for  him  to  shew  it,  and  act  it  in  the 
I  pursuit  of  the  untimely  death  of  Sir  Thomas  Over- 
i  bury,  and  therein  cleansing  the  land  from  blood.  For, 
'  my  lords,  if  blood  spilt  pure  doth  cry  to  heaven  in 
God's  cars,  much  more  blood  defiled  with  poison. 

This  great  work  of  his  Majesty's  justice,  the  moi-e 
excellent  it  is,  your  lordships  will  soon  conclude  the 
greater  is  the  offence  of  any  that  have  sought  to  affront 
it  or  traduce  it.  And  therefore,  before  1  descend  unto 
the  charge  of  these  oflenders,  I  will  set  before  your 
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lordships  the  weig^ht  of  that  which  they  havo  sought  to 
impeach;  speaking  somewhat  of  the  general  crime  of 
impoisonment,  and  then  of  the  paiticular  circum- 
stances of  this  fact  upon  Ovcrbury  ;  and  thirdly  and 
chiefly,  of  the  King's  great  and  worthy  care  and  car- 
riage in  this  business. 

The  oflTcnce  of  impoisonmcnt  is  most  tnily  figured 
in  that  device  or  description,  which  was  made  of  the 
nature  of  one  of  the  Roman  tyrants,  that  he  was  lit- 
turn  satfgidm  inaceratmn^  mire  mingled  or  cemented 
with  l)lood :  for  as  it  is  one  of  the  highest  offences  in 
guiltiness,  so  it  is  the  basest  of  all  others  in  the  mind 
of  the  ofienders.  Treasons  magnum  aliquid  spectant : 
they  aim  at  great  things ;  but  this  is  vile  and  base. 
I  tell  your  lordsliips  what  I  have  noted,  that  in  all 
God's  book,  both  of  the  Old  and  New  Testament,  I 
find  examples  of  all  other  offences  and  offenders  in  the 
world,  but  not  any  one  of  an  impoisonment  or  an  im- 
poisoner.  I  find  mention  of  tear  of  casual  impoison- 
ment :  when  the  wild  vine  was  shred  into  the  pot,  they 
came  complaining  in  a  fearful  manner ;  Master,  inon 
171  olla.  And  I  find  mention  of  poisons  of  beasts  and 
serpents  ;  the  poison  of  asps  is  under  their  lips.  But 
I  find  no  example  in  the  book  of  God  of  impoison* 
ment.  I  liave  sometime  thought  of  the  words  in  the 
psaloi,  let  thdr  tabk  be  made  a  snare.  Which  cer- 
tainly is  most  true  of  imixiisonment ;  for  the  table,  th« 
daily  bread,  ior  which  we  pray,  is  turned  to  a  deadly 
snare:  but  I  think  rather  that  that  was  meant  of  the 
treachery  of  friends  that  were  participant  of  the  same 
table. 

But  let  us  go  on.  It  is  an  offence,  my  lords,  that 
hath  the  two  spurs  of  offending;  spes  perjiciendi, 
and  spes  celmidi :  it  is  easily  committed,  and  easily 
concealed. 

It  is  an  offence  that  is  tanquam  sagitta  node  volant ; 
it  is  the  arrow  that  flies  by  night.     It   disccrr 
whom  it  hits;  for  many  times  the  poison  is  ki . 
one,  and  the  otlier  takes  it;    as  in  Saiiders^s  case, 
where  the  poisoned  apple  was  laid  for  the  mother. 
and  was  taken  up  by  the  child,  and  killed  the  child : 
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"and  so  in  that  notorious  case,  whereupon  the  statute 
of  22  Hen.  VIII.  cap.  9-  was  made,  where  the  intent 
being  to  poison  hut  one  or  two,  poison  was  put  into  a 
little  vessel  of  barm  that  stood  in  the  kitchen  of  the 
bishop  of  Rochester's  house ;  of  which  barm  pottage 
or  gruel  was  made,  wherewith  seventeen  of  the  bi- 
shop's family  were  poisoned :  nay,  divers  of  the  poor 
that  came  to  the  bishop's  gate,  and  had  the  liroken 
pottage  in  alms,  were  likewise  poisoned.     And  there- 
,  fore  if  any  man  will  comfort  himself,  or  think  with 
himself,  Here  is  great  talk  of  impoisonment,  I  hope 
1 1  am  safe;  for  I  have  no  enemies;  nor  I  have  nothing 
I  that  any  body  should  long  for:  Why,  that  is  all  one: 
for  he  may  sit  at  table  by  one  for  whom  poison  is  pre- 
pared, and  have  a  drench  of  his  cup,  or  of  his  pottage. 
I     And  so,  as  the  poet  saith,  concidit  infeliv  alieno 
^ulnere;  he  may  die  another  man's  death.  And  there- 
Ifore  it  was  most  gravely,  and  judiciously,  and  pro- 
perly provided  by  that  statute,  that  impoisonment 
I  should  be  high  treason ;  because  whatsoever  offence 
'tendeth  to  the  utter  subvei-sion  and  dissohition  of  hu- 
man society,  is  in  the  nature  of  high  treason. 
^     Lastly,  it  is  an  offence  that  I  may  truly  say  of  it, 
,fion  est  nostri  generis,  nee  sanguinis.     It  is,  tlianks 
be  to  God,  mre  in  the  isle  of  Britain  :  it  is  neither  of 
our  country,  nor  of  our  Church ;  you  may  find  it  in 
Rome  or  Italy.     There  is  a  region,  or  perhaps  a  reli- 
gion for  it:  and  if  it  should  come  amongst  us,  certainly 
it  were  better  living  in  a  wilderness  than  in  a  court. 
For  the  particular  fact  upon  Overbury.     First,  for 
ithe  person  of  Sir  Thomas  Overbury:  I  knew  the  gen- 
tleman.   It  is  true,  his  mind  was  great,  but  it  moved 
not  in  any  good  order;  yet  certainly  it  did  commonly 
[fly  at  good  things;  and  the  greatest  fault  that  I  e\'er 
heard  of  him  was,  that  he  made  his  fiiend  his  idol. 
[But  I  leave  him  as  Sir  Thomas  Overbury. 
!     But  take  him  as  he  was  the  King's  prisoner  in  the 
[Tower;  and  then  see  how  the  case  stands.     In  that 
iplace  the  state  is  as  it  were  respondent  to  make  good 
the  body  of  a  prisoner.     And  kf  any  thing  hajipen  to 
hira  there,  it  may,  though  not  in  this  citse,  yet  in  some 
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others,  make  an  aspersion  and  reflection  upon  the 
state  itself.  For  the  person  is  utterly  out  of  his  own 
defence;  his  own  care  and  providence  can  serve  him 
nothing.  He  is  in  custody  and  preservation  of  law; 
and  we  have  a  maxim  in  our  law,  as  my  lords ,  the 
judges  know,  that  when  a  state  is  in  preservation  of 
law,  nothing  can  destroy  it,  or  hurt  it.  And  God  for- 
bid but  tlie  like  sliould  be  for  the  persons  of  those 
that  are  in  custody  of  law ;  and  therefore  tliis  was  a 
circumstance  of  gi'eat  aggravation. 

Lastly,  To  have  a  man  chased  to  death  in  such 
manner,  as  it  appears  now  by  matter  of  record ;  for 
other  privacy  of  the  cause  I  know  not,  by  poison  after 
poison,  first  roseaker,  then  arsenick,  then  mercury  sub- 
limate, then  sublimate  again ;  it  is  a  thing  would  as- 
tonish man's  nature  to  hear  it.  The  poets  feign,  that 
the  Furies  had  whips,  that  they  were  corded  with 
poisonous  snakes ;  and  a  man  would  tliink  that  this 
were  the  very  case,  to  have  a  man  tied  to  a  post,  and 
to  scourge  him  to  death  with  snakes:  for  so  may 
truly  be  termed  diversity  of  poisons. 

Now  I  wdl  come  to  that  which  is  the  principal; 
that  is,  his  Majesty's  princely,  yea,  and  as  I  may 
truly  term  it,  sacred  proceeding  in  this  cause.  Where- 
in I  will  first  speak  of  the  temper  of  liis  justice,  and 
then  of  the  strength  thereof. 

First,  it  pleased  my  lord  Chief  Justice  to  let  inc 
know,  that  wliich  I  heaid  with  great  comfort,  which 
was  the  charge  that  his  Majesty  gave  to  liimself  first, 
and  afterwards  to  the  commissioners  in  this  case, 
worthy  certainly  to  be  written  in  letters  of  gold, 
wherein  liis  Majesty  did  forerank  and  make  it  his 
prime  direction,  that  it  should  be  carried,  without 
touch  to  any  that  was  innocent ;  nay  more,  not  only 
without  impeachment,  but  without  aspersion  :  which 
was  a  most  noble  and  prhicely  caution  fiom  Ids  Ma- 
jesty ;  for  mens  reputations  are  tender  things,  and 
ought  to  be,  like  Christ's  coat,  without  seam.  And  it 
was  the  more  to  be  respected  in  this  case,  because  it 
met  with  two  great  persons ;  a  nobleman  that  his 
Majesty  had  favoured  and  advanced,  and  his  lady 
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l>eing^  of  a  great  and  honourable  house :  though  I 
think  it  be  true  that  the  writei's  say,  That  there  is 
no  pomegranate  so  fair  or  so  sound,  but  may  have  a 
perished  kernel.  Nay,  I  see  plainly,  that  in  those 
excellent  papers  of  his  Majesty's  own  hand-writing, 
being  as  so  many  beams  of  justice  issuing  from  that 
virtue  which  doth  shine  in  him ;  I  say,  I  see  it  was  so 
evenly  carried  witliout  prejudice,  whether  it  wei-e  a 
true  accusation  of  tlie  one  part,  or  a  practice  of  a  false 
accusation  on  the  other,  as  shewed  plainly  that  his 
Majesty's  judgment  was  tanquam  tabula  rasa^  as  a 
clean  pair  of  tables,  and  his  ear  tanquani  Janua 
aperta,  as  a  gate  not  side  open,  but  wide  open  to 
truth,  as  it  shoidd  be  by  little  and  little  discovered. 
Nay,  I  see  plainly,  that  at  the  first,  till  farther  light 
<lid  break  forth,  his  Majesty  was  little  moved  with 
the  first  tale,  which  he  vouclisafeth  not  so  much  as 
the  name  of  a  tale ;  but  calleth  it  a  rumour,  which  is 
an  heedless  tale. 

As  for  the  strength  or  resolution  of  his  Majesty's 
justice,  I  must  tell  your  lordships  plainly ;  I  do  not 
marvel  to  see  Kings  thunder  out  justice  in  cases  of 
treason,  when  they  are  touched  tliemselves ;  and  that 
they  are  vindices  doloris  proprii:  but  that  a  King 
should,  pro  atitore  jusiiticc  only,  contrary  to  the  tide 
of  his  own  affection,  for  the  preservation  of  his  peo- 
ple, take  such  care  of  a  cause  of  justice,  that  is  rare 
and  worthy  to  be  celebrated  far  and  near.  For,  I 
think,  1  may  truly  aflSim,  that  there  was  never  in 
this  kingdom,  nor  in  any  other  kingdom,  the  blood 
of  a  private  gentleman  vindicated  cum  tanto  motu 
regnh  or  to  say  better,  cum  tanto  plausit  regni.  If 
it  had  concerned  the  King  or  prince,  there  could  not 
have  been  greater  nor  better  commissioners  to  ex- 
amine it.  The  term  hath  been  almost  turned  into  a 
justitium,  or  vacancy;  the  people  themselves  being 
more  w  ilhng  to  be  lookers  on  in  this  business,  than  to 
follow  their  own.  There  hath  been  no  care  of  disco- 
very omitted,  no  moment  of  time  lost.  And  therefore 
I  will  conclude  this  part  with  the  saying  of  Solomon, 
Gloria  Dei  cclare  rcm^  et  gloria  Regis  scrutari  rem. 
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And  his  Majesty's  honour  is  much  the  greater  for 
that  he  hath  shewed  to  the  world  in  this  business  as 
it  hath  relation  to  my  lord  of  Somerset,  whose  case 
in  no  sort  1  do  prejudge,  being  ignomnt  of  the  secrets 
of  the  cause,  but  taking  him  as  the  law  takes  him 
hitherto,  for  a  subject,  I  say,  the  Ring  hath  to  his 
great  honour  shewed,  that  were  any  man,  in  such  a 
case  of  blood,  as  the  signet  u|)on  his  right  hand,  as 
the  Scriptuii?  says,  yet  would  he  put  him  off. 

Now  will  I  come  to  the  particular  charge  of  these 
gentlemen,  whose  qualities  and  pei'sons  1  respect  and 
love ;  for  they  are  all  my  particular  friends  :  but  now 
I  can  only  do  this  duty  of  a  friend  to  them,  to  make 
them  know  their  fault  to  tlie  fidl. 

And  therefore,  first,  I  will  by  way  of  narrative  de- 
clare to  your  lordships  the  fact,  with  the  occasion  of 
it ",  then  you  shall  have  their  confessions  read,  ujwn 
which  you  aie  to  proceed,  together  with  some  colla- 
teral testimonies  by  way  of  aggravation :  and  lastly, 
I  will  note  and  observe  to  your  lordsliips  the  material 
points  which  I  do  insist  upon  for  their  charge,  and  80 
leave  them  to  their  answ  er.  And  this  I  will  do  very 
briefly,  for  the  case  is  not  perplexed* 

That  wretched  man  Weston,  who  was  the  actor  or 
mechanical  party  in  this  impoisonment,  at  the  first  day 
being  indicted  by  a  very  substantial  jury  of  selected 
citizens,  to  the  number  of  nineteen,  who  found  biiU 
vera,  yet  nevertheless  at  the  first  stood  mute :  but  after 
some  days  intermission,  it  pleased  God  to  cast  out  the 
dumb  devil,  and  that  he  did  i)ut  himself  upon  his  trial; 
and  was  by  a  jury  also  of  great  value,  upon  his  confes- 
sion, and  other  testimonies,  found  guilty:  so  as  thirty- 
one  sufficient  jurors  have  passed  upon  him.  Whereupon 
judgment  and  execution  was  awarded  against  him. 
After  this,  being  in  preparation  for  another  worid,  he 
sent  for  Sir  Thomas  Overbury's  father,  and  ialling 
down  upon  his  knees,  with  great  remorse  and  com- 
punction, asked  him  forgiveness.  Afterwmds,  again, 
of  his  own  motion,  desired  to  have  his  like  prayer  of 
forgiveness  recommended  to  his  mother,  who  was  alv 
sent.  And  at  both  times,  out  of  the  abundance  of 
his  heart,  confessed  that  he  was  to  die  justly,  and  thai 
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he  was  worthy  of  death.  And  after  again  at  his  exe- 
cution, which  is  a  kind  of  sealing-time  of  confessions, 
even  at  tlie  point  of  death,  althoug^h  there  were  temp- 
ters about  him,  as  you  sJiall  hear  by  and  by,  yet  he 
did  ag-ain  confinn  pubUckly,  that  iiis  examinations 
were  true,  and  that  lie  had  been  justly  and  honoiu-ably 
dealt  with.  Here  is  the  narrative,  which  induceth 
the  charge.     The  charge  itself  is  this. 

Mr.  L.  whose  offence  stands  alone  single,  t Jie  offence 
of  the  other  two  being  in  consort ;  and  yet  all  three 
meeting  in  their  end  and  centre,  which  was  to  inter- 
rupt or  deface  this  excellent  piece  of  justice ;  Mr.  L. 
I  say,  mean  while  between  Weston's  standing  mute 
and  his  trial,  takes  upon  him  to  make  a  most  false, 
odious,  and  libellous  relation,  containing  as  many  un- 
truths as  lines,  and  sets  it  down  in  writing  with  his 
own  hand,  and  delivers  it  to  jMr.  Henry  Gibb,  of  the 
bed-chamber,  to  !)e  put  into  I  fie  King's  hand ;  in 
which  writing  he  doth  falsify  and  jiervert  all  that  was 
done  the  first  day  at  the  arraignment  of  Weston ; 
turning  the  pike  and  point  of  Ids  imputations  princi. 
pally  upon  my  lord  chief  justice  of  England ;  whose 
name,  thus  occurring,  I  cannot  pass  by,  and  yet  I  can-, 
not  sldll  to  flatter.  But  this  I  will  say  of  him,  and  I 
would  say  as  much  to  ages,  if  I  should  write  a  stoiy ; 
that  never  man's  person  and  Ids  place  were  better 
met  ill  a  business,  than  my  lord  Coke  and  my  lord 
Chief  Justice,  in  the  cause  of  Overbuiy. 

Now,  my  lords,  in  this  offence  of  JM.  L.  for  the  par- 
ticulars of  these  slanderous  articles,  I  will  observe  them 
unto  you  when  the  writings  and  examinations  are 
read ;  for  I  do  not  love  to  set  the  gloss  before  the 
text.  But,  in  general  I  note  to  your  lordships,  first, 
the  person  of  JVt.  L.  I  know  he  is  a  Scotch  gentleman, 
and  thereby  more  ignorant  of  our  laws  and  forms ; 
but  I  cannot  tell  whether  this  doth  extenuate  his  fault 
in  respect  of  ignorance,  or  aggravate  it  much,  in  re- 
spect of  presumption ;  that  he  would  meddle  in  that 
tliat  he  understood  not :  but  I  doubt  it  came  not  out 
of  his  quiver :  some  otiier  man's  cunning  wrought 
Ujiou  this  man's  boldness.    Secondly,  I  may  note  untD 
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yoii  the  gi'catness  of  the  cause,  wherein  he  being  a  pri- 
vate mean  gentleman  did  presume  to  deal.  M,  L.  could 
not  hut  know  to  what  great  and  grave  commissioners 
the  Kin^  had  committed  this  cause ;  and  that  his  Ma- 
jesty in  his  wisdom  would  expect  return  of  all  things 
from  them  to  whose  trust  he  had  committed  this  busi- 
ness. For  it  is  the  part  of  commissioners,  as  well  to 
report  the  business,  as  to  manage  the  business ;  and 
then  his  Majesty  might  have  been  sure  to  have  had 
all  things  well  weighed,  and  truly  informed :  and 
therefore  it  should  have  been  fiu*  from  M.  L.  to  have 
presumed  to  have  put  forth  his  hand  to  so  high  and 
tender  a  business,  which  was  not  to  be  touched  but  by 
employed  hands.  Thirdly,  I  note  to  your  lordships* 
that  this  infusion  of  a  slander  into  a  King's  ear,  is  of 
all  forms  of  libels  and  slanders  the  worst.  It  is  true, 
that  Kings  may  keep  secret  their  informations,  and 
then  no  man  ought  to  enquire  after  then^  while  they 
are  shrined  in  their  breast.  But  where  a  King  is 
pleased  that  a  man  shall  answer  for  his  false  in- 
formation ;  there,  I  say,  the  false  information  to  a 
King  exceeds  in  offence  the  false  information  of  any 
other  kind  ;  being  a  kind,  since  we  are  in  matter  of 
poison,  of  irapoisonment  of  a  King's  ear.  And  thus 
much  for  the  offence  of  M.  L. 

For  the  offence  of  S.  W.  and  H.  I.  which  I  said 
was  in  consort,  it  was  shortly  this.  At  the  time  and 
place  of  the  execution  of  Weston,  to  supplant  his 
C'hristian  resolution,  and  to  scandalize  the  justice 
already  past,  and  perhaps  to  cut  off  the  thread  of  that 
which  is  to  come,  tlicse  gentlemen,  with  others,  came 
mounted  on  hor^seback,  and  in  a  ruffling  and  facing 
manner  put  themselves  forward  to  re-examine  Weston 
upon  questions  :  and  what  questions  ?  Directly  cross 
to  tljat  that  had  been  tried  and  judged.  For  what 
was  the  point  tried?  That  W^eston  had  poisoned 
Overbury.  What  was  S.  W.'s  question  ?  Whether 
.  Weston  did  poison  Overbury  or  no?  A  contradictory 
I  directly:  Weston  answered  only,  that  he  did  liim 
wrong;  and  turning  to  tlie  sheriff,  said.  You  pro- 
mised me  I  should  not  be  troubled  at  this  time.  Never- 
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theless,  he  pressed  him  to  answer ;  saying  he  desired 
to  know  it,  that  he  might  pray  with  him,     I  know 
not  that  S.  W.  is  an  ecclesiastic,  that  he  should  cut 
any  man  from  the  communion  of  prayer.     And  yot 
for  all  this  vexing  of  the  spirit  of  a  poor  man,  now  in 
the  gates  of  death ;  Weston  nevertheless  stood  cow- 
stant,  and  said,  I  die  not  imworthily  ;  my  lord  Chief 
Justice  hath  my  mind  imder  my  hand,  and  he  is  an 
honourable  andjustjudgc.     This  is  S.  AV.  his  offence. 
For  H.  I.  he  was  not  so  much   a  qucstionist;  but 
wrought  upon  the  others  questions,  and,  like  a  kind 
of  confessor,  wislied  him  to  discharge  his  conscience, 
and  to  satisfy  the  world.     What  world?  I  marvel!  it 
was  sure  the  world  at  Tyburn .     For  the  world  at 
Guildliall,  and  the  world  at  London,  Avas   satisfied 
before ;  teste  the  bells  that  rung.     But  men  have  got 
a  fashion  now-a-days,  that  two  or  three  busj^-bodies 
will    take  upon  them  the  name  of  the  world,  and 
broach  their  own  conceits,  as  if  it  were  a  general 
opinion.     Well,  what   more?  When  they  could  not 
work  upon  Weston,  then  H.  L  in  an  indignation  tunied 
about  his  horse,  when  the  other  was  turning  over  the 
ladder,  and  said,  he  was  sony  for  such  a  conclusion ; 
that  was,  to  have  the  state  honoured  or  justified ;  but 
others  took  and  reported  his  words  in  another  degree : 
but  that  I  leave,  seeing  it  is  not  confessed. 

H.  1.  his  offence  had  another  appendix,  before  this 
in  time ;  which  was,  that  at  the  day  of  the  verdict 
given  up  by  the  juiy,  he  also  would  needs  give  his 
verdict,  saying  openly,  that  if  he  were  of  the  jury,  he 
would  doubt  what  to  do.  Marry,  he  saith,  he  cannot 
tell  well  whether  he  spake  this  before  the  juiy  had 
given  up  the  verdict,  or  after ;  wherein  there  is  little 
gained.  For  whether  H.  I.  were  a  prc-juror  or  a  post- 
juror,  the  one  was  to  prejudge  the  jury,  the  other  as  to 
taint  them. 

Of  the  offence  of  these  two  gentlemen  in  general, 
your  lordships  must  give  me  leave  to  say,  that  it  is  an 
offence  greater  and  more  dangerous  than  is  conceived. 
I  know  well  that  as  we  have  no  Spanish  inquisitions, 
nor  justice  in  a  corner;  so  we  have  no  gagging  of  mens 
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mouths  at  their  death :  but  that  they  may  speak  freely 
at  the  last  hour;  but  then  it  must  come  from  the  free 
motion  of  the  party,  not  by  temptation  of  questions. 
The  questions  that  are  to  be  asked  ought  to  tend  to 
fartlier  revealinpf  of  their  own  or  others  fjuiltiness  ;but 
to  use  a  question  in  the  nature  of  a  false  interrogatory, 
to  falsify  that  which  is  resjudicatay  is  intolerable.  For 
that  were  to  erect  a  court  or  commission  of  review  at 
Tyburn,  against  the  King's  Bench  at  Westminster, 
And  I)esides,  it  is  a  thing  vain  and  idle  :  for  if  they 
answer  according  to  the  judgment  past,  it  adds  no 
credit;  or  if  it  be  contrary,  it  derogateth  nothing: 
but  yet  it  subjecteth  the  majesty  of  justice  to  popular 
and  vulgar  talk  and  opinion. 

My  lords,  tliese  are  great  and  dangerous  offences ; 
for  if  we  do  not  maintain  justice,  justice  will  not 
maintain  us. 

But  now  your  lordships  shall  hear  the  examinations 
themselves,  upon  which  I  shall  have  occasion  to  note 
some  particular  things,  etc^ 
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SIR  FBJNCIS  BACON,  KNIGHT, 

BU    MAJES'i'Y'S   ATTOKNEY-GENERAL, 

A' AIN8T 

FRANCES   COUNTESS   OF    SOMERSET, 

Intended  to  have  been  spoken  by  him  at  lier  arraifTument,  < 
Friday,  May  24-,  ICl  6 j  in  case  she  had  pleaded  not  guilty*. 


It  may  please  your  grace,  my  Lord  High  Steward 
of  England  j J  and  you  my  lords  the  peers : 

You  have  heard  the  indictment  against  this  ladj  well 
opened ;  and  likewise  the  point  in  law,  that  might 
inake  some  doubt,  declared  and  solved ;  wherein  cer- 
tainly the  policy  of  the  law  of  England  is  mnch  to  be 
esteemed,  which  requireth  and  respecteth  form  in  the 
indictment,  and  substance  in  the  proof. 

This  scruple  it  may  be  hath  moved  this  lady  to  plead 
not  guilty,  though  for  the  proof  I  shall  not  need  much 
more  than  her  own  confession,  which  she  hath  former- 
ly made,  free  and  voluntary,  and  therein  given  glory 
to  God  and  Justice.  And  certainly  confession,  as  it  is 
the  strongest  foundation  of  justice,  so  it  is  a  kind  of 
comer-stone,  whereupon  justice  and  mercy  may  meet. 

The  proofs,  which  I  shall  read  in  the  end  for  the 
ground  of  your  verdict  and  sentence,  will  be  very 
short;  and,  as  much  as  may,  serve  to  satisfy  your  ho- 
Bours  and  consciences  for  the  conviction  of  this  lady, 
without  wasting  of  time  in  a  case  clear  and  confessed ; 
or  ripping  up  guiltiness  against  one,  that  hath  pros- 
trateid   herself  by  confession ;   or  preventing  or  de- 

•  She  pleaded  guilty,  on  which  occasion  the  Altorney-Gencral 
spoke  a  charge  somewhat  different  from  this. 

•|-  Thomas  Egerton, Viscount  Ellesmere,  Lord  High  Chancellor, 
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flowering  too  much  of  the  evidence.  And  therefore 
the  occasion  itself  doth  admonish  me  to  spend  this  day 
rather  in  declaration  than  in  evidence,  giving  God 
and  the  King  the  honour,  and  your  lordships  and  the 
hearers  the  contentment,  to  set  before  you  the  pro- 
ceeding of  this  excellent  work  of  the  King's  justice, 
from  the  beginning  to  the  end;  and  so  to  conclude 
with  the  reading  the  confessions  and  proofs. 

jNIy  lords,  this  is  now  the  second  time  *  within  the 
space  of  thii'teen  years  reign  of  our  happy  Sovereign, 
that  this  high  tribunal-seat  of  justice,  ordained  for  the 
trial  by  peers,  hath  been  opened  and  erected ;  and  that, 
with  a  rare  event,  suppUed  and  exercised  by  one  and 
the  same  person,  which  is  a  great  honour  to  you,  my 
Lord  Steward, 

In  all  this  mean  time  the  King  hath  reigned  in  his 
white  robe,  not  sprinkled  with  any  diop  of  blood  of 
any  of  his  nobles  of  this  kingdom.  Nay,  such  have 
been  the  depths  of  his  mercy,  as  even  those  noble- 
mens  bloods,  against  whom  the  proceeding  was  at 
Winchester,  Cobham  and  Grey,  were  attainted  and 
corrupted,  but  not  spilt  or  taken  away;  but  that  they 
remained  rather  si)ectacles  of  justice  in  their  continual 
imprisonment,  than  monuments  of  justice  in  the  I^^ 
mory  of  their  suffering. 

It  is  true,  that  the  objects  of  his  justice  then  and 
now  were  very  dirtering.  For  then,  it  was  the  revenge 
of  an  offence  against  his  own  person  and  crown,  and 
upon  persons  that  were  malcontents,  and  contraries 
to  the  state  and  government.  But  now,  it  is  the  re- 
venge of  the  bloud  and  death  of  a  particular  subject, 
and  the  cry  of  a  prisoner.  It  is  upon  persons  that 
were  highly  in  bis  favour;  wlicreby  his  Majesty,  to  Mm 
great  honour,  hath  shewed  to  the  world,  as  if  it  were 
written  in  a  sun-lieam,  that  he  is  truly  the  lieutenant 
of  Him,  with  whom  there  is  no  respect  of  persons: 
that  his  affections  royal  are  above  his  affections  pn- 
▼ite  :  that  his  favours  and  nearness  about  him  are  not 


*  The  first  time  waa  on  the  trials  of  the  lords  Cobham  and 
Grey,  in  November,  1603. 
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like  popish  sanctuaries  to  privilege  malefactors  :  and 
that  his  being  tlie  best  master  of  the  world  doth  not 
let  hitn  from  l>eing  the  best  King  of  the  world.  His 
people,  on  the  other  side,  may  say  to  themselves, /w«7/ 
lie  down  in  peace;  J  or  God  and  the  King  and  the  law 
protect  me  against  great  and  small.  It  may  be  a  dis- 
cipline also  to  gi-eat  men,  especially  such  as  are  swohi 
in  fortunes  from  small  l)eginnings,  that  the  King  is  as 
well  able  to  level  mountains,  as  to  fill  valleys,  if  such 
be  tlieir  desert. 

But  to  come  to  the  present  case ;  the  great  frame  of 
justice,  my  lords,  in  this  present  action,  hath  a  vault, 
and  it  hath  a  stage :  a  vault,  wherein  these  works  of 
darkness  were  contrived ;  and  a  stage  with  steps,  by 
which  they  were  brought  to  light.  And  therefore  I 
will  bring  tliis  work  of  justice  to  the  period  of  this 
day ;  and  then  go  on  with  this  day's  work. 

Sir  Thomas  Overbury  was  murdered  by  poison  in 
the  15th  of  September,  1613,  11  Reg.  This  foul  and 
cruel  murder  did,  for  a  time,  ciy  secretly  in  the  eai's  of 
God ;  but  God  gave  no  answer  to  it,  otherwise  than 
by  that  voice,  which  sometimes  he  useth,  which  is  vox 
populi,  the  speech  of  the  people.  For  there  went  then 
a  murmur,  that  Overbury  was  poisoned :  and  yet  this 
same  submissand  soft  voice  of  God,  the  speech  of  the 
vulgar  people,  was  not  without  a  counter-tenor,  or 
counter-blast  of  the  devil,  who  is  the  common  author 
both  of  murder  and  slander :  for  it  was  given  out,  that 
Overbury  was  dead  of  a  foul  disease,  and  his  body, 
which  they  had  made  a  corpus  Judaicum  with  their 
poisons,  so  as  it  had  no  whole  part,  must  be  said  to 
be  Icprosed  with  vice,  and  so  his  name  poisoned  as 
well  as  his  body.  For  as  to  dissoluteness,  I  never 
heard  the  gentleman  noted  with  it :  his  faults  were  in- 
solency  and  turbulency,  and  the  like  of  that  kind :  the 
other  part  of  the  soul,  not  the  voluptuous. 

Mean  time,  there  was  some  industry  used,  of  which 
1  will  not  now  speak,  to  lull  asleep  those  that  were  the 
revengers  of  blood ;  the  father  and  the  brother  of  the 
murdered.  And  in  these  terms  things  stood  by  the 
space  almost  of  two  yeais,  during  which  time  God  so 
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blinded  the  two  great  procurers,  and  dazzded  them 
with  their  own  fp*eatness,  and  did  bind  and  naiJ  fast 
the  actors  and  instruments  with  security  uj3on  their 
protection,  as  neither  the  one  looked  about  them,  nor 
the  other  stirred  or  fled,  nor  were  conveyed  aw  ay ;  but 
remaineth  here  still,  as  under  a  privy  arrest  of  God's 
judgments ;  insomuch  as  Franklin,  that  should  have 
been  sent  over  to  the  Palsgrave  with  good  store  of 
money,  M^as,  by  God's  providence  and  the  accident  of 
a  marriage  of  his,  diverted  and  stayed. 

But  about  the  beginning  of  the  progi'ess  last  sum- 
mer, God*s  judgments  began  to  come  out  of  their 
depths:  and  as  the  revealing  of  murders  is  commonly 
such,  as  a  man  may  say,  a  Domino  hoc  factum  est;  it 
is  God's  work,  and  it  is  marvellous  in  our  eyes :  so  in 
this  particular  it  is  most  admirable;  for  it  came  forth 
by  a  compliment  and  matter  of  courtesy. 

My  lord  of  Shrewsbury  *,  that  is  now  with  God, 
i-ecommended  to  a  counsellor  of  state,  of  especial  trust 
by  his  place,  tlie  late  lieutenant  Helwisse  f ,  only  for 
acquaintance  as  an  honest  worthy  gentleman  ;  and  de- 
sired him  to  know  him,  and  to  be  acquainted  with 
him.  That  counsellor  answered  him  civilly,  that  my 
lord  did  him  a  favour ;  and  that  he  shoidd  embrace  it 
willingly  :  but  he  must  let  his  lordship  know,  that  there 
did  lie  a  heavy  imputation  upon  that  gentleman,  Hel- 
wisse ;  for  that  Sir  Thomas  Overbury,  his  prisoner, 
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•  Gilbert  earl  of  Shrewsbury,  knight  of  the  Garter,  who  died 
May  8,  1616. 

+  Sir  Gervasc  Helwisfie,  afjpointed  lieutenant  of  the  Tower,  up- 
on the  reniova!  of  Sir  William  Waade  on  the  6tb  of  May,  1613,[iif- 
Uqnue  WoHmiantc,  p.  412,  3d  Edit.  1672.]  Mr.  Chamberlain,  in 
a  MS.  letter  to  Sir  Dudley  Carleton,  dated  at  London,  Mny  13, 
161S,  speaks  of  Sir  Gervase's  promotion  in  these  terms.  •*  One 
"  Sir  Gervase  Helwi.«se,  of  Lincoloijhire,  somewhat  an  unknown 
*'  man,  is  put  into  the  place  [of  Sir  W.  Waade's]  by  the  favour 
"  of  the  Lord  Chamberlain  [earl  of  Somerset]  and  his  lady.  The 
"  gentleman  is  of  too  mild  and  gentle  a  disposition  for  8Ucb  an 
"  oiHce.  He  is  my  old  friend  and  acquaintance  in  France,  anJ 
"  lately  renewed  in  town,  where  he  hath  lived  past  a  year,  nor 
*'  followed  the  court  many  a  day.*'  Sir  Henry  Wotlon,  in  a  let- 
ter of  the  14-th  of  May,  1613,  [ubi  sitpra,  p.  13.]  says,  that  Sir 
Gervaae  had  been  before  one  of  tlie  peiwloners. 
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was  thought  to  have  come  to  a  violent  and  imtimely 
death.  When  this  speech  was  reported  back  by  my 
lord  of  Shrewsbury  to  Helwisse,  perciilit  Ulico  ani- 
muviy  he  was  stricken  with  it ;  and  being-  a  politic 
man,  and  of  likelihood  doubtinjj^  that  the  matter  would 
break  forth  at  one  time  or  other,  and  that  others  might 
have  the  start  of  him,  and  thinking-  to  make  his  own 
case  by  his  own  tale,  resolved  witli  himself  upon  this 
occasion,  to  discover  to  my  lord  of  Shrewsbury  and 
that  counsellor,  that  there  was  an  attempt,  whereto  he 
was  privy,  to  have  poisoned  Overbiiry  by  the  hands 
of  his  under-keeper  Weston ;  but  that  he  checked  it, 
and  put  it  by,  and  dissuaded  it,  and  related  so  much 
to  hini  indeed  r  but  then  he  left  it  thus,  that  it  was 
but  an  attempt,  or  untimely  birth,  never  executed ; 
and  as  if  his  own  fault  had  been  no  more,  but  that  he 
was  honest  in  forbidding,  but  feai*ful  of  revealing  and 
ini peaching-  or  accusing  great  persons;  and  so  with 
this  fine  point  thought  to  save  himself. 

But  that  great  counsellor  of  state  wisely  consider- 
ing, that  by  the  lieutenant's  own  tale  it  could  not  be 
simply  a  permission  or  weakness;  for  that  Weston  was 
never  displaced  by  the  lieutenant,  notT^athstanding 
that  attempt ;  and  coupling  the  sequel  by  the  begin- 
ning, thought  it  matter  fit  to  be  brought  before  his 
Majesty,  by  whose  appointment  Helwisse  set  down 
the  like  declaration  in  writing. 

Upon  this  ground  the  Ring  playeth  Solomon's  part, 
Gloria  Dei  celare  rem;  et  Gloria  Regis  invest igare 
rem;  and  sets  down  certain  papers  of  his  own  hand, 
which  I  might  term  to  be  ciavesjustitict,  keys  of  jus- 
tice; and  may  serve  for  a  precedent  both  for  Princes 
to  imitate,  and  for  a  direction  forjudges  to  follow:  and 
his  Majesty  carried  the  balance  with  a  constant  and 
steady  hand,  evenly  and  without  prejudice,  whether 
it  were  a  true  accusation  of  the  one  part,  or  a  practice 
and  factious  device  of  the  other:  which  writing,  be- 
cause I  am  not  able  to  express  according  to  the  worth 
thereof,  I  will  desire  your  lordship  anon  to  hear  read. 

This  excellent  foundation  of  justice  being  laid  by 
his  Majesty's  own  hand,  it  was  referred  unto  some 


461 


harge  against  Frances  Countess  of  Somerset 

counsellors  to  examine  farther,  who  gained  some  de- 
grees of  light  from  Weston,  but  yet  left  it  imperfect. 

After  it  was  referred  to  Sir  Edward  Coke,  Chief 
Justice  of  the  Kinp^'s  Bench,  as  a  j>erson  best  prac- 
tised in  legal  examinations,  who  took  a  great  deal  oi 
indefatigable  pains  in  it,  without  intermission,  having, 
as  I  have  heard  him  say,  taken  at  least  three  hundred 
examinations  in  this  business. 

But  these  things  were  not  done  in  a  comer.  I  need 
not  speak  of  theuK  It  is  true,  that  my  lord  Chief 
Justice,  in  the  dawning  and  ojjening  of  the  light,  find- 
ing that  the  matter  touched  upon  these  gTcat  jiersons, 
very  discreetly  became  suitor  to  the  King  to  have 
greater  persons  than  his  own  rank  joined  with  him. 
Whereupon,  your  lordship,  my  lord  High  Steward  of 
England,  to  whom  the  King  commonly  resorteth  in 
ardiiis,  and  my  lord  Steward  of  the  King's  house,  and 
my  lord  Zouch,  were  joined  ^vith  liim. 

Neither  wanted  there  this  while  practice  to  suppress 
testimony,  to  deface  writings,  to  weaken  the  King's 
resolution,  to  slander  the  justice,  and  the  like.  Nay, 
when  it  came  to  the  first  solemn  act  of  justice,  which 
was  the  arraignment  of  Weston,  he  had  his  lesson  to 
stand  mute;  which  had  ai'rested  the  wheel  of  justice. 
But  this  dumb  devil,  by  the  means  of  some  discieet 
diWnes,  and  the  potent  ciiai-m  of  justice,  together,  was 
cast  out.  Neither  did  this  poisonous  adder  stop  his 
ear  to  those  charms,  but  relented,  and  yielded  to  hi* 
trial. 

Then  follow  the  proceedings  of  justice  against  the 
other  offenders,  Tunier,  Helwisse,  Frankbn. 

But  all  these  being  but  the  organs  and  instruments 
of  this  fact,  the  actors  and  not  the  authors,  justia* 
could  not  have  been  crowned  without  this  last  act 
against  these  great  persons.  Else  Weston's  censure  or 
prediction  might  have  been  verified,  when  he  said,  lie 
hoped  the  small  flies  should  not  be  caught,  and  the 
great  escape.  Wherein  the  King  being  in  great  straits, 
between  the  defacing  of  his  honour  and  of  his  crea- 
ture, hat!),  according  as  he  useth  to  do,  chosen  the 
better  part,  reserving  always  mercy  to  himself. 
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The  time  also  of  this  justice  hath  had  its  true  mo- 
tions. The  time  until  this  Lady*s  deUverance  was 
due  unto  honour,  Christianity,*  and  humanity,  in  re* 
S])ect  of  her  great  belly.  The  time  since  was  due  to 
another  kind  of  deliverance  too ;  which  was,  that 
some  causes  of  estate,  that  were  in  the  womh,  might 
likewise  be  brought  forth,  not  for  matter  of  justice, 
but  for  reason  of  state.  Likewise  this  last  procrasti- 
nation of  days  had  the  like  weighty  grounds  and 
causes.  And  this  is  the  true  and  brief  representation 
of  this  extreme  work  of  the  Kmg's  justice. 

Now  for  tlie  evidence  against  this  lady,  I  am  sorry 
I  must  rip  it  up.  I  sliall  first  shew  you  the  purveyance 
or  provisions  of  the  poisons :  that  they  were  seven  in 
number  brought  to  this  Lady,  and  by  her  bllletted  and 
laid  up  till  they  might  be  used  :  and  this  done  with  an 
oath  or  vow  of  secrecy,  wliich  is  like  tlie  Egyj)tian 
darkness,  a  gross  and  palpable  darkness,  that  may  be 
felt. 

Secondly,  I  shall  shew  you  the  exhibiting  and  sort- 
ing of  this  same  number  or  volley  of  poisons:  white 
arsenic  was  fit  for  salt,  because  it  is  of  like  body  and 
colour.  The  poison  of  great  spiders,  and  of  the  ve- 
nomous fly  caiitharides,  was  fit  for  pigs  sauce  or  par- 
tridge sauce,  because  it  resembled  pepper.  As  for 
mercury -water,  and  other  poisons,  they  might  be  fit 
for  tarts,  which  is  a  kind  of  hotch-pot,  wherein  no  one 
colour  is  so  proper :  and  some  of  these  were  delivered 
by  tlie  hands  of  this  Lady,  and  some  by  her  direction. 

Thirdly,  1  shall  prove  and  observe  unto  you  the 
cautions  of  these  poisons ;  that  they  might  not  be  too 
swift,  lest  the  world  should  startle  at  it  by  the  sudden- 
ness of  the  dispatch  :  but  they  must  abide  long  in  the 
body,  and  work  by  degrees  :  and  for  this  purpose  there 
must  be  essays  of  them  upon  poor  beasts,  etc. 

And  lastly,  I  shall  shew  you  the  rewards  of  this  im- 
poisonmcnt,  first  demanded  by  Weston,  and  denied, 
because  the  deed  was  not  done  ;  but  after  the  deed 
done  and  perpetrated,  that  Overbury  was  dead,  then 
performed  and  paid  to  the  vahie  of  180/. 
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And  80  without  farther  aggravation  of  that,  which 
in  itself  bears  its  own  tragedy,  I  will  conclude  with 
the  confessions  of  this  Lady  herself,  which  is  the 
strongest  support  of  justice ;  and  yet  is  the  footstool  of 
mercy.  For,  as  the  Scripture  says,  Mercy  and  Truth 
have  kissed  each  other  ;  there  is  no  meeting  or  greet- 
ing of  mercy,  till  there  be  a  confession,  or  trial  of 
truth.     For  tiiese  read, 

Franklin,  November  16, 

Franklin,  November  17, 

Rich*  Weston,  October  1, 

Rich.  Weston,  October  2, 

Will.  Weston,  October  2, 

Rich.  Weston,  October  3, 

Helwisse,  October  2, 

The  Countess's  letter  without  date. 

The  Countess's  confession,  January  8. 


Oiven  May 

84,  1616. 


w 


SIR  FRANCIS  BACON,  KNIGHT, 

HIS  MAJESTY'S  ATTOR?fEY-GENERAL, 

BEFORE   THE   LORD   HIGH   STEWARD,  AND  THE 
PEERS*; 

AGAINST 

FRANCES,  COUNTESS  OF  SOMERSET, 


^^     Co 


Concerning  the  poisoniDg  of  Sir  THo^f  as  Overbury. 


It  may  pkaseyour  Grace,  my  lord  High  Steward 
of  England,  and  you  my  lords  the  peers  : 

I  AM  very  glad  to  hear  this  unfortunate  lady  doth 
take  this  course,  to  confess  fully  and  freely,  and  there- 
by to  give  glory  to  God  and  to  justice.  It  is,  as  I  may 
term  it,  the  nobleness  of  an  offender  to  confess  :  and 
therefore  those  meaner  persons,  upon  whom  justice 
passed  before,  confessed  not ;  she  doth.  I  know  your 
lordships  cannot  behold  her  without  compassion : 
many  things  may  move  you,  her  youth,  her  person, 
her  sex,  her  noble  family  ;  yea,  her  provocations,  if  I 
should  enter  into  the  cause  itself,  and  furies  about  her; 
but  chiefly  her  penitency  and  confession.  But  justice 
is  the  work  of  this  day ;  the  mercy-seat  was  in  the 
inner  part  of  the  temple ;  the  throne  is  public.  But 
since  this  lady  liath  by  her  confession  prevented  my 
evidence,  and  your  verdict,  and  that  this  day's  labour 
is  eased ;  there  resteth,  in  the  legal  proceeding,  but 
for  me  to  pray  that  her  confession  may  be  recorded, 
and  judgment  thereupon. 

*  The  Lord  Chancellor  Egertoo,  lord  EUesmere,  and  earl  of 
Bridgwater. 
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But  because  your  lordships  the  peers  are  met,  and 
that  this  day  and  to-morrow  are  tlie  days  that  crown 
all  the  former  jusfcice ;  and  tliat  in  these  great  cases 
it  hath  been  ever  the  manner  to  respect  honour  and 
satisfaction,  as  well  as  the  ordinaiy  parts  and  forms 
of  justice  ;  the  occasion  itself  admonisheth  me  to  give 
your  lordships  and  the  hearers  this  contentment,  as 
to  make  declaration  of  the  proceedings  of  this  excel- 
lent work  of  the  King's  justice,  from  the  beginning  to 
the  end. 

It  may  please  your  grace,  my  lord  High  Steward  of 
England  :  this  is  now  the  second  time,  within  the  space 
of  thirteen  years  reign  of  our  happy  sovereign,  that 
this  high  tribimal-seat,  ordained  for  the  trial  of  peers, 
hath  Ijeen  opened  and  erected,  and  that  with  a  rare 
event,  supplied  and  exercised  by  one  and  the  same  per- 
son, which  is  a  great  honour  untoyou,  my  lord  Steward. 

In  all  this  mean  time  the  King  hath  reigned  in  his 
white  robe,  not  sprinkled  with  any  one  drop  of  the 
blood  of  any  of  his  nobles  of  this  kingdom.  Nay, 
such  have  been  the  depths  of  Ids  mercy,  as  even  those 
noblcmens  bloods,  against  whom  the  proceeding  WB 
at  Winchester,  Cobham  and  Grey,  were  attainted  and 
corrupted,  but  not  spilt  or  taken  away ;  but  that  tliey 
remained  rather  spectacles  of  justice  in  their  continual 
imprisonment,  than  monuments  of  justice  in  the  me- 
mory of  their  suffering. 

It  is  true  that  the  objects  of  his  justice  then  and  noir 
were  very  differing:  for  then  it  was  the  revenge  of  an 
offence  against  his  own  person  and  crown,  and  upon 
persons  that  were  malcontents,  and  contraries  to  tk 
state  and  government ;  but  now  it  is  the  revenge  of 
the  blood  and  death  of  a  particular  subject,  and  the 
cry  of  a  prisoner :  it  is  upon  persons  that  were  higk* 
ly  in  his  favour  ;  whereby  his  Majesty,  to  his  great 
honour,  hath  shewed  to  the  world,  as  if  it  were  writ* 
ten  in  a  sun -beam,  that  he  is  truly  the  lieutenant  ct 
Kim  with  whom  there  is  no  respect  of  persons;  thai 
his  affections  royal  are  above  his  affections  ]>rivate: 
tl>at  his  favours  and  nearness  about  him  are  not  Mkc 
popish  sanctuaries,  to  privilege  malefactors  ;  and  thit 
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his  being  the  best  master  in  the  world  doth  not  let 
'  liim  from  being  the  best  King  in  the  world.  His  peo- 
pie,  on  the  other  side,  may  say  to  themseWes,  I  will 
lie  down  in  peace,  for  God,  the  King,  and  the  Law, 
protect  me  against  great  and  small.  It  may  be  a  dis- 
cipline also  to  great  men,  especially  such  as  are  swolii 
in  their  fortunes  from  small  beginnings,  that  the  King 
is  as  well  able  to  level  mountains,  as  to  fill  valleys,  if 
such  be  their  desert. 

But  to  come  to  the  present  case :  The  great  frame 
of  justice,  my  lords,  in  this  present  action,  hathavault, 
and  hath  a  stage;  a  vault,  wherein  these  works  of  dark- 
ness were  contrived ;  and  a  stage,  with  steps,  by  which 
it  was  brought  to  light. 

For  the  former  of  these,  I  will  not  lead  your  lord- 
ships into  it,  because  I  will  engrieve  nothing  against  a 
penitent ;  neither  will  I  open  any  thing  against  him 
that  is  absent.     The  one  I  will  give  to  the  laws  of  hu- 
I  inanity,  and  the  other  to  the  laws  of  justice :  for  1  shall 
always  serve  my  master  with  a  good  and  sincere  con- 
science, and,  I  know,  that  he  accepteth  best.     There-  . 
fore  I  will  reserve  that  tCl  to-morrow,  and  hold  myself 
to  that  wliicli  I  called  the  stage  or  theatre,  whereunto 
indeed  it  may  be  fitly  compared :  for  that  things  wer6 
I  first  contained  within  the  invisible  judgments  of  God* 
las  within  a  curtain,  and  after  came  forth,  and  were 
acted  most  worthDy  by  the  King,  and  right  well  by 
his  ministers. 

Sir  Thomas  Overbury  was  murdered  by  poison, 
September  15, 1613.  This  foul  and  cruel  murder  did 
for  a  time  cry  secretly  in  the  ears  of  God;  but  God  gave 
no  answer  to  it,  otherwise  than  by  that  voice,  which 
sometimes  he  useth,  which  is  voxpopuli,  the  speech  of 
the  people  :  for  there  went  then  a  murmur  that  Over- 
bury  was  poisoned ;  and  yet  the  same  submiss  and  low 
voice  of  God,  the  speech  of  the  vulgar  people,  was  not 
without  a  counter-tenor  or  counter-blast  of  the  devil, 
who  is  the  common  author  both  of  murder  and  slander; 
for  it  was  given  out  that  Overbury  was  dead  of  afoul 
disease ;  and  his  body,  which  they  had  made  corpus 
Judaicum  with  theu'  poisons,  so  as  it  had  no  wholtt 
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part,  must  be  said  to  be  leprosed  with  vice,  and  so  his 
name  poisoned  as  well  as  his  body.  For  as  to  dLsso* 
luteness,  I  have  not  heaid  the  gentleman  noted  witli 
it ;  his  faults  were  of  insolency,  turbulency,  and  the 
like  of  that  kind. 

Mean  time  there  was  some  industry  used,  of  which 
I  will  not  now  speak,  to  lull  asleep  those  that  were  the 
revengers  of  the  blood,  the  father  and  the  brother  of  the 
murdered.  And  in  these  terms  things  stood  by  the  space 
of  two  years,  during  which  time  God  did  so  blind  the 
two  great  procurers,  and  dazzle  them  with  their  great- 
ness, and  blind  and  nail  fast  the  actors  and  instruments 
with  security  upon  their  protection,  as  neither  the  one 
looked  about  them,  nor  the  other  stu'red  or  fled,  or 
were  conveyed  away,  but  remained  here  still,  as  un- 
der a  privy  arrest  of  God's  judgments ;  insomuch  as 
Franklin,  that  should  have  been  sent  over  to  the  Pals, 
grave  with  good  store  of  money,  was,  by  God's  pro 
vidence  and  the  accident  of  a  maiTiage  of  his,  diverted 
and  stayed. 

But  about  the  beginning  of  the  progress  the  lastsum^ 
mer,  Gkwl's  judgments  began  to  come  out  of  their 
depths.  And  as  the  revealing  of  murder  is  common- 
ly such  as  a  man  said,  a  Domino  hoc  factum  est ;  it  is 
God's  work,  atid  it  is  marvellous  in  our  eyes :  so  in 
this  particular  it  was  most  admirable;  for  it  carae 
forth  first  by  a  compliment,  a  matter  of  courtesy.  My 
lord  of  Shrewsbury,  that  is  now  with  God,  recom- 
mended to  a  counsellor  of  state,  of  special  trust  by 
his  place,  the  late  lieutenant  Helwisse*,  only  for  ao 
quaintance,  as  an  honest  and  w  orthy  gentleman,  and 
desired  him  to  know  him,  and  to  be  acquainted  with 
him.  That  counsellor  answered  him  civilly,  that  my 
lord  did  him  a  favour,  and  that  he  should  embrace  it 
willingly;  but  he  must  let  liis  lordship  know,  that 
there  did  he  a  heavy  imputation  upon  that  gentleman, 
Helwisse;  for  that  Sir  Thomas  Overbury,  his  prisoner, 

*  Called  in  Sir  H.  Wotton's  Reliy.p.  413.  Elvis.  In  Sir  A. 
Welden's  CoMrf  ofK.  James^  p.  107.  Elumes.  In  AuUc.  Cocuin> 
p.  14-1 .  EUoftmies.  In  Sip  W  .  Dagdale*8  Baron,  of  Engtandf 
Tom.  n,  p.  425.  £itoa^c«.    In  Baker,  p.  .434.  yekit. 
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yras  thoiig^ht  to  have  come  to  a  violent  and  an  un- 

Itimely  death.     When  this  speech  was  reported  back 

"by  my  lord  of  Shrewsbury  to  Helwisse, percussit  iilico 

animuniy  he  was  strucken  with  it:  and  being  a  politic 

man,  and  of  likelihood  doubting   that    the    matter 

iwould  break  forth  at  one  time    or  other,  and  that 

others  miglit  have  the  start  of  him,  and  thinking  to 

tmake  his  own  case  by  his  own  tale,  resolved  with  him* 

keif  upon  this  occasion  to  discover  unto  my  lord  of 

Shrewsbury,  and  that  counsellor,  that  there  was  an 

lattempt,  whereunto  he  was  privy,  to  have  poisoned 

lOverbury  by  the  hands  of  his  under-keeper  Weston  ; 

l>ut  that  he  checked  it,  and  put  it  by,  and  dissuaded 

it.     But  then  he  left  it  thus,  that  it  was  but  as  an  at- 

empt,  or  an  untimely  birth,  never  executed  ;  and  as 

jif  his  own  fault  had  been  no  more,  but  that  he  was 

onest  in  forbidding,  but  fearful  of  revealing  and  im- 

laching,  or  accusing  gi-eat  persons :  and  so  with  this 

me  point  thought  to  save  himself. 

But  that  counsellor  of  estate,  wisely  considering 
;hat  by  the  lieutenant's  own  tale  it  could  not  be  sim- 
ily  a  permission  or  weakness ;  for  that  Weston  was 
lever  displaced  by  the  lieutenant,  notwithstanding 
;hat  attempt ;  and  coupling  the  sequel  by  the  begin- 
ing,  thought  it  matter  fit  to  be  brought  before  his 
'ajesty,  by  whose  appointment  Hclwisse  set  down 
;he  like  declaration  in  writing. 

Upon  this  ground  the  King  playeth  Solomon's  part, 
rloria  Dei  celare  rem,  et  gloi^ia  Regis  iwcestigare 
em^  and  sets  down  certain  papers  of  his  own  hand, 
hich  I  might  term  to  be  clavesjustitue^  keys  of  jus- 
ice  ;  and  may  serve  both  for  a  precedent  for  Princes 
:o  imitate,  and  for  a  direction  for  judges  to  follow, 
nd  his  Majesty  carried  the  balance  witli  a  constant 
d  steady  hand,  evenly  and  without  prejudice,  whe- 
her  it  were  a  true  accusation  of  the  one  part,  or  a  prac- 
ice  and  factious  scandal  of  the  other :  which  writing, 
cause  I  am  not  able  to  ex  pi  ess  according  to  the  worth 
[hereof,  I  will  desiie  your  lordships  anon  to  hear  read. 

This  excellent  foundation  of  justice  being  laid  by 
is  Majesty's  own  hand,  it  was  referred  unto  some 
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counsellors  to  exauiine  faither  ;  who  ^ined  some  dc 
grees  of  light  from  Weston,  but  yet  left  it  imperfect. 

After  it  was  referred  to  Sir  Edward  Coke,  Chief 
Justice  of  the  King's  bench,  as  a  person  best  practised 
in  legal  examinations ;  who  took  a  great  deal  of  inde* 
fatigable  pains  in  it  without  intermission,  having,  as  I 
have  heard  him  say,  taken  at  least  three  hundi'edei- 
aminations  io  this  business. 

But  these  things  were  not  done  in  a  comer,  I  need 
not  speak  of  them.  It  is  true  that  my  lord  Chief  Jus^ 
tice,  in  the  dawning  and  opening  of  the  light,  finding 
the  matter  touched  upon  these  gxeat  persons,  very  dis- 
creetly became  suitor  to  the  King,  to  have  greater  per* 
sons  than  his  own  rank  joined  with  him  ;  whereupn 
your  lordships,  my  lord  High  Steward  of  England, 
my  lord  Stewai'd  of  the  King's  house,  and  my  krd 
Zouch,  were  joined  with  him. 

Neither  wanted  there,  this  while,  practice  to  sup- 
press testimony,  to  deface  writing's,  to  weaken  the 
King*s  resohition,  to  slander  the  justice,  and  the  like. 
Nay,  when  it  came  to  the  first  solemn  act  of  justice, 
which  was  the  arraignment  of  Weston,  he  had  his  les* 
son  to  stand  mute,  which  had  anested  the  whole 
wheel  of  justice,  but  this  dumb  devil,  by  the  means 
of  some  discreet  divines,  and  the  potent  charm  of 
justice  togetlier,  was  cast  out ;  neither  did  this  poison- 
ous adder  stop  his  ear  to  these  charms,  but  relented, 
and  yielded  to  his  trial. 

Then  followed  the  other  proceedings  of  juslici' 
against  the  other  offenders,  Turner,  Helwissf, 
Franklin. 

But  all  these  being  but  tlie  organs  and  instruments 
of  this  fact,  the  actors,  and  not  the  authors,  justice 
could  not  have  been  crowned  without  this  last  «rt 
against  these  great  persons ;  else  Weston's  censure  or 
prediction  might  have  been  verified,  when  he  «aid,  he 
hoped  the  small  flies  should  not  be  caught,  and  the 
greater  escape.  Wherein  the  King,  being  iu  great 
straits  between  the  defacing  of  his  honour,  and  of  his 
creature,  hath,  according  as  he  used  to  do,  chosen  tlie 
better  part,  reserving  always  mercy  to  himself. 


Charge  against  Frances  Countess  of  Somerset. 

The  time  also  of  justice  hath  had  its  true  motions. 

The  time  until  this  lady's  deliverance  was  due  unto 

I    honour,  Christianity,  and  humanity,  in  respect  of  her 

gi-eat  belly.     The  time  since  was  due  to  another  kind 

of  deliverance  too ;  which  was,   that  some  causes  of 

estate  which   were  in  the  womb  might  likewise  be 

I   brought  forth,  not  for  matter  of  justice,  but  for  reason 

of  state.     Likewise  this  last  procrastination  of  days 

^^d  the  like  weighty  grounds  and  causes, 

^P  But,  my  lords,  where  I  speak  of  a  stage,  I  doubt  I 

^R)ld  you  upon  the  stage  too  long.     But  before  I  pray 

judgment,  I  pray  yoiu'  lordships  to  hear  the  King's 

papers  read,  that  you  may  see  how  well  the  King  was 

inspired,  and  how  nobly  he  cai'ried  it,  that  innocency 

might  not  have  so  much  as  aspersion. 

Frances,  Countess  of  Somerset,  hath  been  indicted 
and  ari'aigned,  as  accessary  before  tlie  fact,  for  the 
murder  and  impoisonment  of  Sir  Thomas  Overbury, 
and  hath  pleaded  guilty,  and  confesseth  the  indict- 
ment :  I  pray  judgment  against  the  prisoner. 
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HIS  MAJESTTS  ATTORNEY-GENERAL, 
.     BY  WAY  OF  EVIDENCE. 
BEFORE  THE  LOED  HIGH  STEWARD,  AND  THE  P£ERS| 

^^  ROBERT,  EARL  OF  SOMERSET, 

Concerning  the  poisoning  of  Overbury, 
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\jt  may  phase  your  Grace,  my  lord  High  Siewar^ 
^  Englandy  and  you  my  lords  the  peers: 

|You  have  here  before  you  Robert  earl  of  Somerset, 
to  he  tried  for  his  life,  concerning  the  procuring  and  ' 
consenting  to  the  impoisonment  of  Sir  Thomas  Over^i 
bury,  then  the  King's  prisoner  in  the  Tower  of  Lo^B 
don,  as  an  accessary  before  the  fact.  ^i 

I  know  your  lordships  cannot  hehold  this  noble- 
man, but  you  must  remember  his  great  favour  with 
the  King,  and  the  great  place  that  he  hath  had  and 
born,  and  must  be  sensible  that  he  is  yet  of  your 
number  and  body,  a  peer  as  you  ai-e;  so  that  you  can- 
not cut  him  off  from  your  body  but  with  grief;  and 
therefore  that  you  will  expect  from  us,  that  give  in 
the  King's  evidence,  sound  and  sufficient  matter  of 
proof  to  satisfy  your  honours  and  consciences. 

As  for  the  manner  of  the  evidence,the  King  our  mas- 
ter, who  among  his  other  virtues  exceUcth  in  that  vir- 
tue of  the  imperial  throne,  which  is  justice,  hath  given 
us  in  commandment  that  we  should  not  expatiate,  nor  •' 
make  invectives,  but  matciially  pursue  the  evidence, 
as  it  conduceth  to  the  point  in  f question;  a  matter,  that 
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though  we  are  glad  of  so  good  a  warraDt,  yet  we 
should  have  done  of  ourselves  :  for  far  be  it  from  us, 
l)y  any  strains  of  wit  or  art,  to  seek  to  play  piiaes,  or 
to  blazon  our  names  in  blood,  or  to  carry  the  day 
otherwise  tlian  upon  just  grounds.  We  shall  carry 
"the  Ian  thorn  of  justice,  which  is  the  evidence,  before 
^your  eyes  upright,  and  to  be  able  to  save  it  from  being 
put  out  ^vith  any  winds  of  evasion  or  vain  defences, 
that  is  our  part ;  and  within  that  we  shall  contain  our- 
selves, not  doubting  at  all,  but  that  the  evidence 
itself  will  carry  such  force  as  it  shall  need  no  vantage 
or  aggravation. 

My  lords,  the  course  which  I  will  hold  in  delivering 
that  which  I  shall  say,  for  I  love  order,  shall  be  this : 

First,  I  will  speak  somewhat  of  the  nature  and 
greatness  of  the  offence  which  is  now  to  be  tried;  not 
to  weigh  down  my  lord  with  the  greatness  of  it,  but 
contrariwise  to  shew  that  a  great  offence  deser\'eth  a 
great  proof,  and  that  the  King,  however  he  might 
esteem  this  gentleman  heretofore,  as  the  signet  upon 
his  finger,  to  use  the  Scripture-phrase,  yet  in  such 
case  as  this  he  was  to  put  liim  off. 

Secondly,  I  will  use  some  few  words  touching  the 
nature  of  the  proofs,  wliicli  in  such  a  case  are 
competent. 

Tiiirdly,  I  will  state  the  proofs. 

Fourthly  and  lastly,  I  wdX  produce  the  proofs,  either 
out  of  examinations  and  matters  in  writing,  or  wit- 
nesses, viva  voce. 

For  the  offence  itself,  it  is  of  crimes,  next  unto 
high  treason,  the  greatest ;  it  is  the  foulest  of  felonies. 
And  take  this  offence  with  the  circumstances,  it  hath 
three  degrees  or  stages;  that  it  is  murder;  that  it  is  mur- 
der by  inipoisonment;  that  it  is  murder  committed  upon 
the  King's  prisoner  in  the  Tower  :  I  might  say,  that  it 
Is  murder  under  the  colour  of  friendship  ;  but  this  is  a 
circumstance  moral ;  I  leave  that  to  the  evidence  itself. 

For  n] order,  my  lords,  the  first  record  of  justice 
that  was  in  the  world  was  a  judgment  upon  a  mur- 
derer in  the  person  of  Adam's  first-born,  Cain  ;  and 
though    it   was  not  punished   by  death,    but  with 
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baniiihment  and  mark  of  ignominy,  in  respect  of  the 
primogeniture,  or  population  of  the  world,  or  other 
|X)intti  of  God's  secret  decree,  yet  it  was  judged,  anil 
was,  as  it  Is  said,  the  first  record  of  justice.  So  it  aj)* 
peareth  likewise  in  Scripture,  that  the  murder  of 
Abner  by  Joab,  tliough  it  were  by  David  respited  in 
respect  of  great  sei'vices  past,  or  reason  of  state,  yet  it 
was  not  forgotten.  But  of  this  I  will  say  no  more. 
Jt  was  ever  admitted,  and  ranked  in  GUid's  own  tables, 
-that  murder  is  of  ofFences  between  man  and  man,  next 
Ainto  treason  and  disobedience  unto  autliority,  which 
some  divhies  have  referred  to  the  first  table,  because 
4jf  the  lieutenancy  of  God  in  princes. 

For  impoisonment,  I  am  soiTy  it  should  be  heard  of 
in  this  kingdom  :  it  is  not  nostri  generis  nee  sangui- 
nis :  it  is  an  Italian  crime,  fit  for  the  court  of  Ronie, 
where  that  person,  which  intoxicateth  the  Kings  of 
the  earth  with  his  cup  of  poison,  is  many  times  really 
,ftnd  materially  intoxicated  and  impoisoned  himself. 

But  it  hath  three  circumstances,  which  make  it 
Ifrievous  beyond  other  murders  :  whereof  the  first  h, 
that  it  takes  away  a  man  in  full  peace,  in  God's  and 
the  King's  peace :  he  thinketh  no  harm,  but  is  com- 
forting of  natm'e  with  refection  and  food  ;  so  that,  as 
the  Scripture  saitli^  his  table  is  made  a  snare. 

The  second  is,  that  it  is  easdy  committed,  and  easily 
concealed ;  and  on  the  other  side,  hardly  prevented, 
and  hardly  discovered:  for  murder  by  violence,  princes 
have  guards,  and  private  men  have  houses,  attendaDts, 
and  arms :  neither  can  such  murder  be  committed 
but  cum  sonitu,  and  with  some  overt  and  apparent 
act  that  may  discover  and  trace  the  offender.  But 
as  for  poison,  the  cup  itself  of  princes  will  scarce 
serve,  in  regard  of  many  poisons  that  neither  dis- 
colour nor  distaste. 

And  the  last  is,  because  it  concemeth  not  only  the 
destruction  of  the  maliced  man,  but  of  any  oUiei; 
Quis  modo  tutus  erit  ?  for  many  times  the  poison  is 
prepared  for  one,  and  is  taken  by  another:  so  that  men 
die  other  mens  deaths;  concidit  injelir  alienovulnerd 
md  it  is,  as  the  Psahii  calleth  it,  sagitta  node  volanii 
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the  arrow  that  flieth  by  nighty  it  bath  no  aim  or 
certainty. 

Now  for  the  third  degree  of  this  particidar  offence, 
which  is,  that  it  was  committed  upon  the  King's 
prisoner,  who  was  out  of  liis  own  defence,  and  merely 
in  the  King's  protection,  and  for  whom  the  King  and 
state  was  a  kind  of  respondent ;  is  a  tiling  that  aggi'a- 
vates  the  fault  much.  For  certainly,  my  lord  of  So- 
merset, let  me  tell  you  this,  that  Sir  Thomas  Ovei  bury 
is  the  first  man  that  was  murdered  in  the  Tower  of 
London,  since  the  murder  of  the  two  young  princes. 
Thus  much  of  the  offence,  now  to  the  proof. 

For  the  nature  of  the  proofs,  your  loixlships  must 
consider,  that  impoisonment,  of  idl  offences  is  the  most 
secret ;  so  secret,  as  that  if  in  all  cases  of  impoison- 
ment you  should  require  testimony,  you  were  as  good 
proclaim  impunity. 

Who  could  have  impeached  Livia,  by  testimony, 
of  the  impoisoning  figs  upon  the  tree,  which  her  hus* 
|)and  was  wont  to  gather  with  his  own  hands  ? 

Who  could  have  impeacfied  Parisatis  for  the  poi- 
soning of  one  side  of  the  knife  that  she  carved  with, 
and  keeping  the  other  side  clean  ;  so  that  herself  did 
eat  of  the  same  piece  of  meat  that  the  lady  did  that 
she  did  impoison?  The  cases  are  infinite,  and  need 
not  to  be  spoken  of,  of  the  secrecy  of  impoison- 
ments ;  but  wise  triers  must  take  upon  them,  in  these 
secret  cases,  Solomon's  spirit,  that,  whei'e  there  could 
be  no  witnesses,  collected  the  act  by  the  affection. 

But  yet  we  ai'e  not  to  come  to  one  case :  for  that 
which  your  lordships  are  to  try  is  not  the  act  of  im- 
poisoument,  for  that  is  done  to  your  hand ;  all  the 
Avorld  by  law  is  concluded  to  say,  that  Overbuiy  was 
im poisoned  by  Weston. 

But  the  question  l>efore  you  is  of  the  procui'ement 
only,  and  of  the  abetting,  as  the  law  termeth  it,  as 
accessary  before  the  fact :  which  al>etting  is  no  more 
but  to  do  or  use  any  act  or  means,  which  may  aid  or 
conduce  unto  the  impoisonment. 

So  that  it  is  not  the  buying  or  making  of  the  poison, 
or  the  preparing,  or  confecting,  or  commixing  of  it,  or 
3 


Charge  against  Robert  Earl  of  Somerset/ 

the  giving  or  sending  or  laying  the  poison,  that  are 
the  only  acts  that  do  amount  unto  abetment.  But  if 
there  be  any  other  act  or  means  done  or  used  to  pve 
the  opportunity  of  impoisonnient,  or  to  facilitate  the 
execution  of  it,  or  to  stop  or  divert  any  impediments 
that  might  hinder  it,  and  this  be  with  an  intention  to 
accomplish  and  atchieve  the  impoisonment ;  all  these 
are  abetments,  and  accessaries  before  the  fact.  1  will 
put  you  a  familiar  example.  Allow  there  I^e  a  cor- 
ipiracy  to  murder  a  man  as  he  journeys  by  the  way, 
and  it  be  one  man's  part  to  draw  him  forth  to  that 
journey  by  invitation,  or  by  colour  of  some  business; 
and  another  takes  upon  him  to  dissuade  some  friend 
of  his,  whom  he  had  a  purpose  to  take  in  his  company, 
that  he  be  not  too  strong  to  make  his  defence ;  and 
another  hath  the  part  to  go  along  with  him,  and  to 
hold  him  in  talk  till  the  first  blow  be  given  :  all  these, 
ray  lords,  without  scruple  are  abettors  to  this  murder, 
though  none  of  them  give  the  blow,  nor  assist  to  give 
the  blow. 

My  lordsj  he  is  not  the  hunter  alone  that  lets  slip 
the  dog  upon  the  deer,  but  he  that  lodges  the  deer,  or 
raises  him,  or  puts  him  out,  or  he  that  sets  a  toil  that 
he  cannot  escape,  or  the  like. 

But  this,  my  lords,  Httle  needeth  in  this  present 
case,  where  there  is  such  a  cliain  of  acts  of  impoison- 
nient as  hath  been  seldom  seen,  and  could  hardly 
have  been  expected,  but  that  gieatness  of  fortune 
maketh  commonly  grossness  in  ojSending. 

To  descend  to  the  proofs  themselves,  I  shall  keep 
this  course. 

First,  I  will  make  a  narrative  or  declaration  of  tlie 
fact  itself. 

Secondly,  I  wiU  break  and  distribute  the  proofs  as 
they  concern  the  prisoner. 

And  thirdly,  according  to  that  distribution,  I  will 
produce  them,  and  read  them,  or  use  them. 

So  that  there  is  nothing  that  I  shall  say,  but  your 
lordship,  my  lord  of  Somerset,  shall  have  three  thoughts 
or  cogitations  to  answer  it :  Fii'st,  when  I  o|)en  it,  you 
may  take  your  aim.     Secondly,  when  I  distribute  it, 
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.  you  may  prepare  your  answers  without  confusion. 
,  And  lastly,  when  I  produce  the  witnesses  or  exami- 
nations theraseii^es,  you  may  again  ruminate  and  re- 
,  advise  how  to  make  your  defence.     And  this  I  do 
the  rather,  because  your  memory  or  understanding 
may  not  be  oppressed  or  overladen  with  the  length  of 
( evidence,  or  with  confusion  of  order.      Nay  more, 
,  when  your  lordship  sliall  make  your  answers  in  your 
j  time,  I  will  put  you  in  mind,  when  cause  shall  be,  of 
your  omissions. 

First,  therefore,  for  the  simple  naiTative  of  the  fact. 
,  Sir  Thomas  Overbury  for  a  time  was  known  to  have 
I  had  great  interest  and  great  friendship  with  my  lord  of 
I  Somerset,  both  in  his  meaner  fortunes,  and  after ;  in- 
Lsomuch  as  he  was  a  kind  of  oracle  of  direction  unto 
Lilim;  and,  if  you  will  believe  his  own  vaunts,  being 
'  of  an  insolent  Thrasonical  disposition,  he  took  upon 
him,  that  the  fortune,  reputation,  and  understanding 
j  of  this  gentleman,  who  is  well  known  to  have  had  a 
^better  teacher,  proceeded  from  his  company  and 
I  counsel. 

I  And  this  friendship  rested  not  only  in  conversation 
and  business  of  court,  but  likewise  in  communication 
of  secrets  of  estate.  For  ray  lord  of  Somerset,  at  that 
^time  exercising,  by  his  Majesty*s  special  favour  and 
{trust,  the  office  of  the  seci^etary  provisionaUy,  did  not 
•forbear  to  acquaint  Overbury  with  the  Ring's  packets 
I  of  dispatches  from  all  parts,  Spain,  France,  the  Low- 
I  Countries,  etc.  And  this  not  by  glimpses,  or  now  and 
ithen  rounding  in  the  ear  for  a  favour,  but  in  a  settled 
'manner:  packets  were  sent,  sometimes  opened  by 
liny  lord,  sometimes  unbroken,  unto  Overbury,  who 
;  perused  them,  copied,  registered  them,  made  tables 
lof  them  as  he  thought  good  :  so  that,  I  w  ill  undertake, 
kthe  time  was  when  Overbury  knew  more  of  the  secrets 
I  of  state  than  the  council-table  did.  Nay,  they  were 
^rown  to  such  an  inwardness,  as  they  made  a  play  of 
all  the  world  besides  themselves :  so  as  they  had  ci- 
'phers  and  jargons  for  the  King,  the  Queen,  and  all 
Ithe  great  men;  things  seldom  used,  but  either  by 
princes  and  their  ambassadors  an,d  ministers,  or  by 
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such  as  work  and  practise  ag^ainst,  or  at  least  upon, 
princes. 

But  understand  me,  my  lord,  I  shall  not  charjge  you 
this  day  with  any  disloyalty ;  only  I  say  this  for  a  foun- 
dation, til  at  there  was  a  great  communication  of  se* 
crets  between  you  and  Overbury,  and  that  it  had  rela- 
tion to  matters  of  estate,  and  the  greatest  causes  of 
this  kingdom. 

But,  my  lords,  as  it  is  a  principle  in  nature,  that  the 
best  things  ai'e  in  their  corruption  the  worst,  and  the 
sweetest  wine  makes  the  shar|>est  vinegar ;  so  fell  it  out 
with  them,  that  this  excess,  as  I  may  term  it,  of  friend- 
ship ended  in  mortal  hatred  on  my  lord  of  Somerset'^ 
part. 

For  it  fell  out,  some  twelve  months  Ijefore  Overbu* 
ry*s  imprisonment  in  the  Tower,  that  my  lord  of  So- 
merset was  entered  into  an  unlawftd  love  towards  hw 
unfortunate  lady,  then  countess  of  Essex  :  which  went 
»o  far,  as  it  was  then  secretly  projected,  chiefly  be- 
tween my  lord  Privy  Seal  and  my  lord  of  Somerset,  to 
effect  a  nullity  in  the  marriage  with  my  lord  of  £ssex< 
and  so  to  proceed  to  a  mamage  with  Somerset. 

This  maiTiage  and  purpose  did  Overbury  mainly 
oppugn,  under  pi'ctence  to  do  the  true  part  of  a 
friend,  for  that  he  counted  her  an  unworthy  woman; 
but  the  truth  was,  that  Overbury,  who,  to  speak 
plainly,  had  little  that  was  solid  for  religion  or  moral 
virtue,  but  was  a  man  possessed  with  ambition  aud 
vain-gloiy,  was  loth  to  have  any  partners  in  the  favour 
of  my  lord  of  Somerset,  and  especially  not  the  house 
of  the  Howards,  against  whom  he  had  always  jiro- 
fessed  hatred  and  opposition :  so  all  was  but  miserahlt 
bargains  of  ambition. 

And,  my  lords,  that  this  is  no  sinister  construction, 
will  well  appear  unto  you,  when  you  shall  hear  that 
Overbury  makes  his  brags  to  my  lord  of  Somerset, 
that  he  had  won  him  the  love  of  the  lady  by  his  letters 
and  industry  :  so  far  was  he  from  cases  of  consri«*nce 
in  this  matter.  And  certainly,  my  lords,  howsoever 
the  tragical  misery  of  tliat  poor  gentleman  Overbuff 
aught  somewhat  to  obliterate  his  faults ;  yet  i)ecause 
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we  arc  not  now  upon  point  of  civility,  but  to  discover 
the  face  of  truth  to  the  face  of  justice ;  and  that  it  is 
material  to  the  tme  understanding  of  the  state  of  this 
cause ;  Overbury  was  naught  and  coiTupt,  the  ballads 
must  be  amended  for  that  point. 

But  to  proceed ;  when  Overbury  saw  that  he  was 
Hke  to  be  dispossessed  of  my  lord  here,  whom  he  had 
possessed  so  long,  and  by  whose  greatness  he  had 
|)romi9ed  himself  to  do  wonders ;  and  being  a  man  of 
an  unbounded  and  impetuous  spirit^  he  began  not  only 
to  dissuade,  but  to  deter  him  from  that  love  and  mar- 
riage ;  and  finding  him  fixed,  thought  to  try  stronger 
remedies,  supposing  that  he  had  my  lord's  head  under 
1*13  girdle,  in  respect  of  communication  of  secrets  of 
estate,  or,  as  he  calls  them  himself  in  his  letters,  se- 
^trets  of  all  natures ;  and  therefore  dealt  violently  with 
him,  to  make  him  desist,  with  menaces  of  discovery 
of  secrets,  and  the  like. 

Hereupon  grew  two  streams  of  hatred  upon  Over- 
l>ury;  the  one,  from  the  lady,  in  respect  that  he 
crossed  her  love,  and  abused  her  name,  which  are 
furies  to  women ;  the  other,  of  a  deeper  and  more 
mineral  nature,  from  my  lord  of  Somerset  liimself ; 
who  was  afraid  of  Overbury's  nature,  and  that  if  he 
did  break  from  him  and  fly  out,  he  would  mine  into 
him  and  trouble  his  whole  fortunes. 

I  might  add  a  third  stream  from  the  earl  of  North- 
ampton's ambition,  who  desires  to  be  first  in  favour 
with  my  lord  of  Somerset ;  and  knoT^ing  Overbury's 
malice  to  himself  and  his  house,  thought  that  man 
must  be  removed  and  cut  off.  So  it  was  amongst 
them  resolved  and  decreed  that  Overbury  must  die. 

Hereupon  they  had  variety  of  devices.  To  send 
him  beyond  sea,  upon  occasion  of  imployment,  that 
was  too  weak  ;  and  they  were  so  far  from  giving  way 
to  it,  as  they  crossed  it.  There  rested  but  two  ways, 
quarrel  or  assault,  and  poison.  For  that  of  assault, 
after  some  proposition  and  attempt,  they  passed  from 
it ;  it  was  a  thing  too  open,  and  subject  to  more  va- 
riety of  chances.  That  of  poison  likewise  was  a  ha- 
zardous thing,  and  subject  to  many  pxevervtiotv^  tVTv^ 
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cautions;  especially  to  such  a  jealous  and  working 
brain  as  Overbury  had,  except  he  were  first  fast  in 
their  hands. 

Therefore  the  way  was  fii-st  to  get  him  into  a  trap, 
and  lay  him  up,  and  then  they  could  not  miss  the ' 
mai'k.  Therefore  in  execution  of  this  plot  it  was  de- 
vised, that  Overbury  should  l>e  designed  to  some  ho* 
iiourable  imploymeut  in  foreig:n  parts,  and  should  un- 
der-hand by  the  lord  of  Somerset  be  incou raged  to 
refuse  it ;  and  so  upon  that  contempt  he  should  be 
laid  prisoner  in  the  Tower,  and  then  they  would  look 
he  should  be  close  enough,  and  death  should  l)e  hii 
bail.  Yet  were  they  not  at  tlieir  end.  For  they  con- 
sidered that  if  tliere  was  not  a  fit  heutenant  of  the 
Tower  for  their  purpose,  and  likewise  a  fit  under- 
keeper  of  Overbury;  first,  they  should  meet  with  many 
impediments  in  the  giving  and  exhibiting  the  poison. 
Secondly,  they  slioiild  be  exposed  to  note  and  observa- 
tion that  might  discover  them.  And  thirdly,  Over- 
bury in  the  mean  time  might  write  clamorous  and 
furious  letters  to  other  his  friends,  and  so  all  might  be 
disappointed.  And  therefore  the  next  link  of  the  chain 
was  to  displace  the  then  lieutenant  Waade,  and  to  place 
Helwisse,  a  principal  abettor  in  the  impoisonment : 
again,  to  displace  Cary,  that  was  the  under-keeper  Id 
Waade's  time,  and  to  place  Weston,  who  was  the  prin- 
cipal actor  in  the  impoisonment ;  and  this  was  done 
in  such  a  while,  tliat  it  may  appear  to  be  done,  as  it 
were,  with  one  breath,  as  there  were  but  fifteen  days 
between  the  commitment  of  Overbury,  the  displacing 
of  Waade,  the  placing  of  Helwisse,  the  displacing 
of  Cary  the  under-keeper,  the  placing  of  Westom 
and  the  fii*st  poison  given  two  days  after. 

Then  when  they  had  this  poor  gentleman  in  the 
Tower  close  prisoner,  where  he  could  not  nor 

stir,  where  he  could  not  feed  but  by  their  ha  i.  re 

he  could  not  speak  nor  write  but  through  their  iniiiks ; 
then  was  the  time  to  execute  the  last  act  of  tJm  tra- 
gedy. 

Then  must  Franklin  be  purveyor  of  the  poisons,  and 
procure  five,  six,  seven  several  ])otions,  to  be  sure  to 
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hit  his  complexion.  Then  must  Mrs.  Turner  l^e  the 
say-mistress  of  the  poisons  to  try  upon  poor  beasts, 
what  is  present,  and  what  works  at  distance  of  time. 
Then  must  Weston  be  the  tormentor,  and  chase  him 
with  poison  after  poison ;  poison  in  salts,  poison  in 
meats,  poison  in  sft^eetmeats,  poison  in  medicines  and 
Vomits,  until  at  last  his  body  was  almost  come,  by  use 
of  poisons,  to  the  stale  that  Alithridates's  body  was  by 
the  use  of  treacle  and  preservatives,  that  the  force  of 
the  poisons,  were  blunted  upon  him :  Weston  confess- 
ing, when  he  was  chid  for  not  dispatching"  him,  that 
he  had  given  him  enough  to  poison  twenty  men. 
Lastly,  because  all  this  asked  time,  coui-ses  were  taken 
by  Somerset,  both  to  divert  all  means  of  Overjjury's 
delivery,  and  to  entertain  Ovcrbury  by  continual  let^ 
ters,  partly  of  hopes  and  projects  for  his  delivery,  and 
partly  of  other  fables  and  negociations ;  somewhat  like 
some  kind  of  j^ersons,  which  I  will  not  name,  which 
keep  men  in  talk  of  fortune- telling,  when  they  have 
a  felonious  meaning. 

And  this  is  the  true  narrative  of  this  act  of  impoi^ 
sonment,  which  I  have  summarily  recited. 

Now  for  the  distnbution  of  the  proofs,  there  are 
four  heads  of  proofs  to  prove  you  guilty,  my  lord  of 
Somerset,  of  this  impoisonment ;  whereof  two  are  pre- 
cedent to  the  imprisonment,  the  third  is  present,  and 
the  fourth  is  following  or  subsequent.  For  it  is  in 
proofs  as  it  is  in  lights,  there  is  a  direct  light,  and 
there  is  a  reflexion  of  light,  or  back-light, 
.  The  first  head  or  proof  thereof  is.  That  there  was 
a  root  of  bitterness,  a  mortal  malice  or  hatred,  mixed 
with  deep  and  bottomless  fears,  that  you  had  towards 
Sir  Thomas  Overbury. 

The  second  is.  That  you  were  the  principal  actor, 
and  had  your  hand  in  all  those  acts,  which  did  con* 
duce  to  the  impoisonment,  and  which  gave  opportu- 
nity and  means  to  effect  it ;  and  without  which  the 
impoisonment  could  never  have  been,  and  which  could 
serve  or  tend  to  no  other  end  but  to  the  impoison- 
ment. 

Tlie  third  is,  That  your  band  was  in.  the  very  im- 
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poisonment  itself,  ^\lllch  Lj  more  than  needs  to  be 
proved ;  that  you  did  direct  poison  ;  that  yon  did 
deliver  poison ;  that  you  did  continually  hearken  to  the 
success  of  the  impoisonntent;  and  that  you  spurred 
it  on,  and  called  for  dispatch  when  you  thought  it 
lingered. 

And  lastly,  That  you  did  all  the  things  after  the  irn- 
|)oisonment,  which  may  detect  a  guilty  conscience, 
for  the  sinotheriiig  of  it,  and  avoiding  punishment  Tor 
it :  which  can  be  but  of  tluree  kinds :  That  you  sup- 
pressed, as  much  as  in  you  was,  testimony  ;  That  you 
did  deface,  and  destroy,  and  cHp  and  misdate  all 
writings  that  might  give  light  to  the  impoisonment ; 
and  that  you  did  fly  to  t!ic  altar  of  guiltiness,  which  is 
a  pardon,  and  a  pardon  of  murder,  and  a  pardon  for 
yourself,  and  not  for  your  lady. 

In  this,  my  lord,  I  convert  my  speecli  to  you,  ^u 
cause  I  would  have  you  attend  the  pohits  of  y^^H 
charge,  and  so  of  your  defence  the  better.     And  two 
of  these  heads  I  have  taken  to  myself,  and  left  the 
other  two  to  the  Ring's  two  Serjeants. 

For  the  first  main  pait,  which  is,  the  mortal  hatred, 
coupled  with  fear,  that  was  in  my  lord  of  Somerset 
towards  Overbury,  although  he  did  palliate  it  with  a 
great  deal  of  hypocrisy  and  dissimulation  eren  to  the 
end ;  I  shall  prove  it,  my  lord  Steward,  and  you  my 
lords  and  peers,  manifestly,  by  matter  both  of  oath 
and  writing.  The  root  of  this  hatred  was  that  thai 
hath  cost  many  a  man's  life,  that  is,  fear  of  discover 
ing  secrets :  seci^ets,  I  say,  of  a  high  and  dangerous 
nature  ;  Wherein  the  course  that  I  will  hold,  sliall  be 
this: 

First,  I  will  shew  that  such  a  breach  and  malice 
was  between  my  lord  and  Overbury,  and  that  it  burst 
forth  into  violent  menaces  and  threats  on  both  sides. 

Secondly,  That  these  secrets  were  not  light,  but  of 
a  high  nature ;  for  I  will  give  you  the  elevation  of  tbf 
pole.   They  were  such  as  my  lord  of  Somerset  fori 

part  had  made  a  vow,  that  Overbury  sliould  npii 

live  in  court  nor  country.  That  he  had  likewise  opened 
himself  and  his  own  feare  so  far,  that  if  Overbury  ever 
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came  forth  of  the  Tower,  either  Overbury  or  himself 
must  die  for  it.  And  of  Overbiir}^'s  part,  he  had 
threatened  my  lord,  that  whetlier  he  did  live  or  die, 
ray  lord's  shame  should  never  die,  but  he  would  leave 
him  the  most  odious  man  of  the  world.  a\nd  farther, 
that  my  lord  was  like  enough  to  repent  it,  in  the  place 
where  Overbury  wrote,  wliich  was  the  Tower  of 
London.  lie  was  a  true  prophet  in  that :  so  here  is 
the  heig^ht  of  the  secrets. 

Thirdly,  I  will  shew  you,  that  all  the  King's  busi- 
ness was  by  my  lord  put  into  Overbury *s  hands  ;  so  as 
there  is  work  enough  for  secrets,  whatsoever  they 
were :  and  like  princes  confederates,  they  had  their 
ciphers  and  jargons. 

And  lastly,  I  will  shew  you  that  it  is  but  a  toy  to 
say  that  the  malice  was  only  in  respect  he  spake  dis- 
honourably of"  the  lady ;  or  for  doubt  of  breaking  the 
marriajj^e :  for  that  Overbury  was  a  coadjutor  to  that 
love,  and  the  lord  of  Somerset  was  as  deep  in  speafc* 
ing"  ill  of  the  lady  as  Overbury.  And  ag-ain,  it  was 
too  late  for  that  matter,  for  the  bargain  of  the  match 
was  then  made  and  past.  And  if  it  had  been  nd 
more  but  to  remove  Overbury  from  disturbing-  of  the 
match,  it  had  been  an  easy  matter  to  have  banded 
over  Overbury  beyond  seas,  for  which  they  had  a  fair 
way ;  but  that  woidd  not  serve  their  turn . 

And  lastly,  ptriculum  periculo  vificiturt  to  go  sd 
far  as  an  impoisonment,  must  have  a  deeper  malice 
than  flashes :  for  the  cause  must  bear  a  proportion  to 
the  effect.  Mi'a 

Por  the  next  general  head  of  proofs,  which  consists 
in  acts  preparatory  to  the  middle  acts,  they  are  in 
eight  several  points  of  the  compass,  as  I  may  term  it. 

First,  That  there  were  devices  and  projects  to  dis^ 
patch  Overbury,  or  to  overthrow  him,  plotted  between 
the  countess  of  Somerset,  the  earl  of  Somerset,  and 
the  earl  of  Northampton,  before  they  fell  upon  tlic 
impoisonment;  for  always  before  men  fix  upon  a 
course  of  mischief,  there  be  some  rejections  :  but  die 
he  must  one  way  or  other. 

Secondly,  That  my  lord  of  Somerset  was  a  principal 
I  1  2 
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practiser,  I  must  speak  it,  in  a  most  perfidious  matiner, 
to  set  a  train  or  trap  for  Overbury  to  get  him  into 
the  Tower;  without  whicli  they  never  durst  have  at- 
tempted the  im}x)Lsonment. 

Thirdly,  That  the  plaeing-  of  the  lieutenant  Hel- 
wisse,  one  of  tlie  im|K)isoneiN,  and  the  displacing  of 
Waade,  was  by  the  means  of  my  lord  of  Somerset. 

Fourthly,  ITiat  the  placing  of  Weston  the  under- 
keeper,  who  was  the  principal  impoisoner,  and  the 
displacing  of  Cary,  and  the  doing  of  all  this  within 
fifteen  days  after  Overhury's  commitment,  was  by  the 
means  and  countenance  of  my  lord  of  iSomerset.  And 
these  two  were  the  acti>'c  instruments  of  the  iropoi- 
sonmcnt :  and  this  was  a  business  that  the  ladys 
power  could  not  leach  unto. 

Fifthly,  That  because  there  must  be  a  time  for  the 
tragedy  to  be  acted,  and  chiefly  because  they  would 
not  have  the  poisons  work  upon  the  sudden ;  and 
for  that  the  strength  of  Overbury's  nature,  or  the  very 
custom  of  receiving  poison  into  his  body,  did  over- 
come the  poisons,  that  they  wrought  not  so  fast; 
therefore  Overbury  must  !je  held  in  the  Tower.  And 
as  itiy  lord  of  Somerset  got  him  into  the  trap,  so  he 
kept  him  in,  and  abused  him  with  continual  hopes  of 
liberty;  and  diverted  all  the  true  and  eflectual  means 
of  his  liberty,  and  made  light  of  his  sickness  and  ex- 
tremities. 

Sixthly,  That  not  only  the  plot  of  getting  Overbury 
into  the  Tower,  and  the  devices  to  hold  him  and  keep 
him  there  ;  but  the  strange  manner  of  his  close  keep* 
ing,  being  in  but  for  a  contempt,  was  by  the  device 
and  means  of  my  lord  of  Somerset,  who  denied  his 
father  to  see  him,  denied  his  servants  that  oifered  to 
be  shut  up  close  prisoners  with  him ;  and  in  eflect 
handled  it  so,  that  he  was  close  prisoner  to  all  luJ 
friends,  and  open  and  exposed  to  all  his  enemies. 

Seventhly,  That  the  advertisement  which  my  lady 
received  from  time  to  time  from  the  lieutennnt  of 
Weston,  touching  Overbury *s  state  of  body  or  healtli, 
were  ever  sent  up  to  the  court,  though  it  were  in 
progress,  and  that  from  my  lady :  such  a  thirst  and 
iibtening  tliis  lord  hiid  to  hear  that  he  was  dispatched 
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Lastly,  There  was  a  continual  negotiation  to  set 
Overburv's  head  on  work,  that  he  should  make  some 
reco^ition  to  dear  the  honour  of  the  lady ;  and  that 
he  should  hecome  a  jrood  instniment  towards  her  and 
her  friends :  alt  w  hicli  was  but  entertainment ;  for  your 
lordships  shall  plainly  see  divers  of  my  lord  of  North- 
ampton's letters,  whose  hand  was  deep  in  tliis  busi- 
ness, written,  I  must  say  it,  in  dark  words  and  clauses ; 
that  there  was  one  thing  pretended  and  another  in- 
tended ;  that  there  was  a  real  charge,  and  there  was 
somewhat  not  real :  a  main  drift,  and  a  dissimulation. 
Nay  farther,  there  be  some  passages  which  the  peere 
in  their  wisdom  will  discern  to  point  directly  at  the 
impoisonment, 

[After  this  inducement  followed  the  evidence  itself.] 
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ILORD  KEEPER  OF  THE  GREAT  SEAL  OF 
ENGLAND, 

AT  THE  TAKING  OF  HIS  PLACE  IN  CHANCERY, 


id 


I  In  Performoncc  or  lhcCbar;«  his  Majtott  had  fiven  him  when  he  recdrrd 
the  Seal,  May  7,  161T. 


Before  I  enter  into  the  business  of  the  court,  T  shall 
take  advantage  of  so  many  honourable  witnesses  to 
pubHsh  and  make  known  summarily,  what  charge  the 
King's  most  excellent  Majesty  gave  me  when  I  re- 
ceived the  seal,  and  what  orders  and  resolutions  I 
myself  have  taken  in  conformity  to  that  charge ;  that 
the  Ring  may  have  the  honour  of  direction,  and  I  the 
part  of  obedience ;  whereby  your  lordships,  and  the 
rest  of  the  presence,  shall  see  the  whole  time  of  my 
sitting  in  the  chancery,  which  may  be  longer  or 
shorter,  as  it  shall  please  God  and  the  King,  contracted 
into  one  hour.     And  this  I  do  for  three  causes. 

First,  to  give  account  to  the  King  of  his  command* 
ment. 

Secondly,  that  it  may  be  a  guard  and  custody  to 
myself,  and  my  own  doings,  that  I  do  not  swerve  or 
recede  from  any  thing  that  1  have  professed  in  so 
noljle  company. 

And  thirdly,  that  all  men  that  have  to  do  A^ith  the 
chancery  or  the  seal,  may  know  what  they  shall  ex- 
pect, and  both  set  their  hearts  and  my  ears  at  rest; 
not  moving  me  in  any  thing  against  these  rules*, 
knowing  that  my  answer  is  now  turned  from  a  nolu- 
miu  into  a  non  possumus.  It  is  no  more,  I  will  not 
but,  1  cannot,  after  this  declaration. 

And  this  I  do  also  under  three  cautions. 
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This  first  is,  tliat  there  be  some  things  of  a  more 
secret  and  council-Like  nature,  more  fit  to  be  acted 
than  published.  But  those  things  which  I  shall  speak 
of  to-day  are  of  a  more  public  nature. 

The  second  is,  tliat  I  will  not  trouble  this  presence 
with  every  particular,  which  would  be  too  long ;  but 
select  those  things  which  are  of  gi-eatest  efficacy,  and 
conduce  most  ad  suvimas  rtrum  ;  leaving  many  other 
particulars  to  be  set  down  in  a  table,  according  to  the 
good  example  of  my  last  predecessor  in  his  begin- 
ning. 

And  lastly,  that  these  imperatives,  which  I  have 
made  but  to  myself  and  my  times,  be  without  preju- 
dice to  the  authority  of  the  court,  or  to  wiser  men  that 
may  succeed  me ;  and  chiefly  that  they  ai'c  wholly 
submitted  unto  the  great  wisdom  of  my  Sovereign, 
and  the  absokitcst  Prince  in  judicature  that  hath  been 
in  the  Christian  world;  for  if  any  of  these  things 
which  I  intend  to  be  subordinate  to  his  directions, 
shall  be  thought  by  his  Majesty  to  be  inordinate,  I 
shall  be  most  ready  to  reform  them.  These  things 
are  but  tanquajn  album  prat  oris;  for  so  did  the  Ro- 
man prietorsj  which  have  the  greatest  affinity  with  the 
jurisdiction  of  the  chancellor  here,  who  used  to  set 
down  at  their  entrance,  how  they  would  use  their 
jurisdiction.  And  this  I  shall  do,  ray  lords,  in  verbis 
masculift;  no  flounshing  or  painted  words,  but  such 
as  are  fit  to  go  before  deeds. 

The  King's  charge,  which  is  my  lanthom,  rested 
upon  four  heads. 

The  first  was,  that  I  should  contain  the  jurisdiction 
of  the  court  within  its  true  and  due  limits,  without 
swelling  or  excess. 

The  second,  that  I  should  think  the  putting  of  the 
great  seal  to  letters  patents  was  not  a  matter  of  course 
to  follow  after  precedent  waiTants ;  but  that  I  should 
take  it  to  be  the  maturity  and  fulness  of  the  Ring's 
intentions  :  and  therefore  of  the  greatest  parts  of  my 
trust,  if  I  saw  therein  any  scruple  or  cause  of  stay, 
that  I  should  acquaint  hhn,  concluding  with  a  Quod 
dubites  tie  fectris. 
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The  third  was,  that  I  should  retrench  all  unneces- 
gary  delays,  that  the  siibject  might  find  that  he  did 
enjoy  the  same  remedy  against  the  fainting  of  the 
soul  and  the  consumption  of  the  estate;  which  was 
speedy  justice. .    Bis  dat,  qui  cito  dat. 

The  fourtli  was,  that  justice  might  pass  with  as  easy 
charge  as  might  be  j  and  that  those  same  brambles, 
that  grow  about  justice,  of  needless  charge  and  ex- 
pence,  and  all  manner  of  exactions,  might  be  rooted 
out  so  far  as  might  be. 

These  commandments,  my  lords,  are  righteous,  and, 
as  I  may  term  them,  sacred ;  and  therefore  to  use  a 
sacred  form,  I  piay  God  bless  the  King  for  his  great 
care  over  the  justice  of  the  land,  and  give  me,  his 
poor  servant,  grace  and  power  to  observe  his  pre- 
cepts. 

Now  for  a  beginning  towards  it,  I  have  set  down 
and  applied  particular  orders  to-day  out  of  these  four 
general  heads. 

For  the  excess  or  tumour  of  this  court  of  cliancery, 
I  shall  divide  it  into  five  natures. 

The  first  is,  when  the  court  doth  embrace  and  re- 
tain causes,  both  in  matter  and  circumstance  merely 
determinable  and  fit  for  the  common  law ;  for,  my 
lords,  the  chancery  is  ordained  to  supply  the  law*  and 
not  to  subvert  the  law.  Now  to  describe  unto  you  or 
delineate  what  those  causes  are  that  are  fit  for  the 
court,  or  not  fit  for  the  court,  were  too  long  a  lecture. 
But  I  Mill  tell  you  what  remedy  I  have  prepared.  1 
will  keep  the  keys  of  the  court  myself,  and  will  never 
refer  any  demurrer  or  plea,  tending  to  discharge  or 
dismiss  the  court  of  the  cause,  to  any  master  of  th« 
chancery,  but  judge  of  it  myself,  or  at  least  the  roaster 
of  the  rolls.  Nay  farther,  I  will  appoint  regularly, 
that  on  the  Tuesday  of  every  week,  which  is  the  day 
of  orders,  first  to  hear  motions  of  that  nature  before 
any  other,  that  the  subject  may  have  his  vale  at  first 
without  attending,  and  that  the  court  do  not  keep  and 
acctnuulate  a  miscellany  and  confusion  of  causes  of 
all  patures. 

The  second  point  concerneth  the  time  of  the  com- 
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plaint,  and  the  late  comers  into  the  chancery ;  which 
stay  till  a  judgment  be  passed  against  them  at  the 
common  law,  and  then  complain :  wherein  your  lord- 
ships may  have  heard  a  greiit  rattle  and  a  noise  of 
s,pr<emu?iire,  and  I  cannot  tell  what.  But  that  ques- 
tion the  King  hath  settled  according  to  the  ancient 
precedents  in  aQ  times  continued.  And  this  I  will 
say,  that  the  opinion,  not  to  relieve  any  case  after  judg- 
ment, would  be  a  guilty  opinion;  guilty  of  the  i*uin, 
and  naufrage,  and  peiishing  of  infinite  subjects :  and 
as  the  King  found  it  well  out,  why  should  a  man  fly 
into  the  chancery  before  he  be  hurt  ?  The  w^hole  need 
not  the  physician,  but  the  sick.  But,  my  krds,  the 
power  would  be  preserved,  but  the  practice  would  be 
moderate.  My  rule  shall  be  therefore,  that  in  case  of 
complaints  after  judgment,  except  the  judgments  be 
upon  nihil  dicit^  and  cases  which  are  but  disguises  of 
judgment,  as  that  they  be  judgments  obtained  in  con- 
tempt of  a  preceding  order  in  this  court,  yea,  and  after 
verdicts  also,  I  will  have  the  party  complainant  enter 
into  good  bond  to  prove  his  suggestion  ;  so  that  if  he 
will  be  reUeved  against  a  judgment  at  common  law 
upon  matter  of  equity,  he  shall  do  it  tanqtiam  in  vincu- 
lis,  at  his  peril. 

The  third  point  of  excess  may  be  the  over-frequent 
and  facile  granting  of  injunctions  for  the  staying  of 
the  common  laws,  or  the  altering  of  possessions; 
wherein  these  shall  be  my  rules. 

I  will  grant  no  injunction  merely  upon  priority  of 
suit ;  that  is  to  say,  because  this  court  was  first  pos- 
sessed :  a  thing  that  was  well  reformed  in  the  late  lord 
chancellor's  time,  but  usual  in  the  chancellor  Bromley's 
time ;  insomuch,  as  I  remember,  that  Mr.  Dalton  the 
counsellor  at  law  put  a  pasquil  upon  the  court  in  na- 
ture of  a  bill ;  for  seeing  it  was  no  more  but,  JVfy 
lord,  the  bill  came  in  on  IMonday,  and  the  arrest  at 
common  law  was  on  Tuesday,  I  pray  the  injunction 
upon  priority  of  suit :  he  caused  his  client  that  had  a 
loose  debtor,  to  put  his  bill  into  the  chanceiy  before 
the  bond  due  to  him  was  forfeited,  to  desire  an  order 
|,hat  !ue  might  have  his  money  at  the  day,  becavi^  \\fe 
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would  be  sure  to  be  before  the  other.  I  do  not  mean 
to  make  it  a  matter  of  an  horse-race  who  shall  be  first 
at  Westminster- hall. 

Neither  will  I  grant  an  injunction  upon  matter  con- 
tained in  the  bill  only,  be  it  never  so  smooth  and  spe- 
cious ;  but  upon  matter  confessed  in  the  defendant  s 
answer,  or  matter  pi\^g"nant  in  writing,  or  of  record ; 
or  upon  contempt  oi"  the  defendant  in  not  appearing, 
or  not  answering,  or  trifling  with  the  court  by  insuf- 
ficient answering.  For  then  it  may  be  thought  that 
the  defendant  stands  out  upon  purpose  to  get  the  start 
at  the  common  law,  and  so  to  take  advantage  of  his 
own  contempt ;  which  may  not  be  suffered. 

As  for  itijunctions  for  possession,  I  shall  maintain 
possessions  as  they  were  at  the  time  of  the  bill  exhi- 
bited ;  and  for  tlie  space  of  a  year  at  the  least  before, 
except  the  possession  were  gotten  by  force  or  any 
trick. 

Neither  will  I  alter  possession  upon  interloaitory 
orders,  until  a  decree;  except  upon  matter  plainly 
confessed  in  the  defendant's  answer,  joined  also  with 
a  plain  disability  and  insolvency  in  the  defendant  to 
answer  the  profits. 

As  for  taking  of  possession  away  in  respect  of  con- 
tempts, I  will  have  all  the  process  of  the  court  spent 
first,  and  a  sequestration  of  the  profits  before  I  come 
to  an  injunction. 

The  fourtii  point  is  concerning  the  communicating 
of  the  autliority  of  the  chancellor  too  far ;  and  makings 
upon  the  matter,  too  many  chancellors,  by  relying  too 
much  upon  the  reports  of  the  masters  of  the  chancer)' 
as  conckident.  I  know,  my  lords,  the  masters  of  the 
chancery  are  reverend  men ;  and  the  great  mass  of  the 
business  of  the  court  cannot  be  sped  without  them; 
and  it  is  a  thing  the  chancellor  may  soon  fall  into  for 
his  own  ease,  to  rely  too  much  upon  them.  But  the 
course  that  I  will  take  generall}'  shall  be  this ;  I  will 
make  no  binding  ordei'  upon  any  report  of  one  of  the 
masters,  without  giving  a  seven-night's  day  at  the 
least,  to  shew  cause  against  the  i-eport,  which  newr- 
theless   I  will   have  done  modestly,   and  with  du* 
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reverence  towards  them :  and  a^ain,  I  must  utterly 
discontinue  the  making  of  an  hypothetical  or  con- 
ditional order ;  that  if  a  master  of  the  chancery  do 
certify  thus  and  thus,  that  then  it  is  so  ordered  with" 
out  farther  motion ;  for  that  it  is  a  surprise,  and  giv- 
eth  no  time  for  contradiction. 

The  last  point  of  excess  is,  if  a  chancellor  shall  be 
!  so  much  of  himself,  as  he  shall  neglect  assistance  of 
reverend  judges  in  cases  of  difficulty,  especially  if 
they  touch  upon  law,  or  calling  them,  shall  do  it  but 
pro  forma  tantiim,  and  give  no  due  res])ect  to  their 
opinions :  wherein,  my  lords,  preserving  the  dignity 
and  majesty  of  the  court,  which  I  account  rather  in- 
creased than  diminished  by  grave  and  due  assistance, 
I  shall  never  be  found  so  sovereign  or  abundant  in 
mine  own  sense,  but  I  shall  both  desire  and  make  true 
use  of  assistance.  Nay,  I  assure  your  lordships,  if  I 
should  find  any  main  diversity  of  opinion  of  my  as- 
sistants from  mine  own,  though  I  know  well  the  judi- 
cature of  tlie  coiu't  wholly  resteth  in  myself;  yet  I 
think  I  should  have  recourse  to  the  oracle  of  the 
King's  own  judgment,  before  I  should  pronounce. 
And  so  much  for  the  temperate  use  of  the  authority 

I  of  this  court;  for  surely  tlie  health  of  a  court,  as  well 
as  of  a  body,  consisteth  in  temperance. 
For  the  second  commandment  of  his  Majesty, 
touching  staying  of  grants  at  the  great  seal ;  there 
may  be  just  cause  of  stay,  either  in  the  matter  of  the 
^ant,  or  in  the  manner  of  passing  the  same.  Out  of 
both  which  I  extract  these  six  principal  cases  which  I 
will  now  make  known  :  all  which,  nevertheless,  I 
understand  to  be  wholly  submitted  to  his  Majesty's 
will  and  pleasure,  after  by  me  he  shall  have  been  in- 
formed ;  for  if  iteratum  mandatu?n  be  come,  obedi- 
ence is  better  than  sacrifice. 

The  first  case  is,  where  any  matter  of  revenue,  or 
treasure,  or  profit,  passeth  from  his  Majesty ;  my  first 
duty  shall  be  to  examine,  whether  the  grant  hath 
passed  in  the  due  and  natural  course  by  the  great  of- 
ficers of  the  revenue,  the  lord  treasurer  and  chancellor 
t}f  the  exchequer,  and  with  their  privity;  which  if 
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I  find  it  not  to  Ije,  I  mu!»t  presume  it  to  have  pas^ 
in  the  dark,  and  by  a  kind  of  sunvption;  and  1 
will  make  stay  of  it  till  his  JVIajcsty's  pleasure  be 
farther  known. 

Secondly,  if  it  be  a  grant  that  is  not  merely  vulgar, 
and  hath  not  of  course  passed  at  the  signet  by  a  Jac 
nmiie*  but  needeth  science,  ray  duty  shall  be  to  exa- 
mine whether  it  hath  passed  by  the  learned  counsel 
and  had  theii'  docket ;  whicli  is  that  his  Majesty  readi» 
and  leads  hini.  And  if  I  find  it  otherivise,  althoi^b 
the  matter  were  not  in  itself  inconvenient,  yet  I  hold 
it  a  just  cause  of  stay,  for  precedent's  sake,  to  keep 
men  in  the  right  way. 

Thirdly,  if  it  lie  a  grant  which  I  conceive,  out  of 
my  little  knowledge,  to  be  against  the  law  ;  of  which 
nature  Theodosius  was  wont  to  say,  when  he  was 
pressed,  **  I  spake  it,  or  I  wrote  it,  but  I  granted  it 
"  not  if  it  be  unjust :"  1  wiD  call  the  learned  counsel 
to  it,  as  well  him  that  drew  the  book  as  the  rest,  or 
some  of  them  :  and  if  we  find  cause,  I  will  inform  his 
Majesty  of  our  opinion,  either  by  myself  or  some  of 
them.  And  as  for  the  judges,  they  are  judges  of 
grants  past,  but  not  of  grants  to  come,  except  the 
King  call  them. 

Fourthly,  if  the  grants  be  against  the  King's  public 
tiook  of  bounty*  I  am  expressly  commanded  to  stay 
them  until  the  King  cither  revise  his  book  in  gencra!» 
or  give  direction  in  particular. 

Fifthly,  if,  as  a  counsellor  of  estate,  I  do  foresee 
inconvenience  to  ensue  by  the  grant  in  reason  of  estate, 
in  revspect  of  the  King's  honour,  or  discontent,  aod 
murmur  of  the  people;  I  will  not  trust  mine  own 
judgment,  but  I  will  either  acquaint  his  Majesty  with 
it,  or  the  council  table,  or  some  such  of  my  lords  a* 
I  shall  think  fit. 

Lastly,  for  matter  of  pardons ;  if  it  be  for  treason, 
misprision,  murder,  either  expressed  or  involute,  by 
nmm-ohstunfe ;  or  of  piracy,  or  o^  prtemuuire*  or 
of  fines,  or  exemjilary  piiuishnient  in  the  star-chamber, 
or  some  other  natures  ;  1  shall  by  the  grace  of  God 
Ptay  them  until  his  Majesty,  who  is  the  fountain  of 
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grace,  may  resolve  between  God  and  him,  how  far 
grace  s}»all  abound  or  super-a])ound. 

And  if  it  be  of  persons  attainted  and  convicted  of 
robbery,  burglaiy,  etc,  then  ivill  I  examine  whether 
the  pardons  passed  the  hand  of  any  justice  of  assize,  or 
other  commissioners,  before  whom  the  trial  was  made ; 
and  if  not,  I  think  it  my  duty  also  to  stay  them. 

And  your  lordships  see  in  this  matter  of  the  seal, 
and  his  Majesty's  royal  commandment  concerning  tht* 
same,  1  mean  to  walk  in  the  light ;  so  that  men  may 
know  where  to  find  me :  and  this  publishing  thei^eof 
plainly,  I  hope,  will  save  the  King  from  a  great  deal 
of  abuse,  and  me  from  a  great  deal  of  envy  ;  when 
men  shall  see  that  no  particular  turn  or  end  leads  me, 
but  a  general  rule. 

For  the  third  general  head  of  his  Majesty's  precepts 
concerning  speedy  justice,  it  rests  mucJi  upon  myself, 
and  much  upon  others :  yet  so,  as  my  procuration  may 
give  some  remedy  and  order  to  it.  For  myself,  I  am 
resolved  that  my  decree  shall  come  speedily,  if  not  in- 
stantl}"-,  after  the  liearing,  and  my  signed  decree 
speedily  upon  my  decree  pronounced.  For  it  hath  been 
a  manner  much  used  of  late  in  my  last  lord's  time,  of 
whom  I  learn  nmch  to  imitate,  and  somewhat  to 
avoid ;  that  tipon  the  solemn  and  full  hearing  of  a 
cause  nothing  is  pronounced  in  court,  but  breviates  are 
required  to  be  made ;  which  I  do  not  dislike  in  itself 
in  causes  perplexed.  For  I  confess  I  have  somewhat 
of  the  cunctative ;  and  I  am  of  opinion,  that  wh«>so- 
ever  is  not  wiser  upon  advice  than  upon  the  sudden, 
the  same  man  was  no  wiser  at  fifty  than  he  was  at 
thirty.  And  it  was  my  father's  ordinary  word,  "  Yoti 
**  must  give  me  time."  But  yet  I  find  when  such 
breviates  were  taken,  the  cause  was  sometimes  fori 
gotten  a  term  or  two,  and  then  set  down  for  a  new 
hearing,  three  or  four  terms  after.  And  in  the  mean 
time  the  subjects  pulse  beats  swift, though  the  chanceiy 
pace  be  slow.  Of  which  kind  of  intennission  I  see 
no  use,  and  therefore  I  will  promise  regularly  to  pro- 
nounce my  decree  within  few  days  after  my  hearing t 
and  to  sign  my  decree  at  the  least  in  the  vacation  aftef 
the  pronouncing.  For  fresh  justice  is  the  sweetest^  And 
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to  the  enti  that  there  I)c  no  delny  of  justice,  nor  auy 
other  means-making  or  labouring,  but  the  labouring 
of  the  counsel  at  the  bar. 

Again,  because  justice  is  a  sacred  tiling,  and  the 
end  for  which  I  am  called  to  this  place,  and  therefore 
is  my  way  to  heaven  ;  and  if  it  be  shorter,  it  is  never 
a  whit  the  worse,  I  shall  by  the  grace  of  God,  as  far 
as  God  will  give  me  strength,  add  the  afternoon  to 
the  forenoon,  and  some  fourth  night  of  the  vacation  to 
the  term,  for  the  expediting  and  clearing  of  the  causes 
of  the  court;  only  the  depth  of  the  three  long  vaca- 
tions I  would  reserve  m  some  measure  free  from  busi« 
ness  of  estate,  and  for  studies,  arts  and  sciences,  to 
whicli  in  my  own  nature  I  am  most  inclined. 

Tiiere  is  another  point  of  true  expedition,  which 
resteth  much  in  myself,  and  that  is  in  my  manner  of 
giving  orders.  For  I  have  seen  an  affectation  of  (lis* 
patch  turn  utterly  to  delay  at  length :  for  the  manner 
^  it  is  to  take  the  tale  out  of  the  counsellor  at  tbe 
bar  his  mouth,  and  to  give  a  cursory  Order,  nothtni^ 
tending  or  conducing  to  the  end  of  the  business.  Jt 
makes  me  remember  what  I  heard  one  say  of  a  judge 
that  sat  in  chancery ;  that  he  would  make  forty  orders 
in  a  morning  out  of  the  way,  and  it  was  out  of  the 
way  indeed ;  for  it  was  nothing  to  the  end  of  the  bu^ 
giness:  and  this  is  that  which  makes  sixty,  eighty.aa 
hundred  orders  in  a  cause,  to  and  fro,  begetting  one 
another  ;  aud  like  Penelope's  web,  doing  and  undoing. 
But  I  mean  not  to  purcliase  tlie  praise  of  expediti?fl 
in  that  kind ;  but  as  one  that  have  a  feeling  of  rojf 
duty,  and  of  the  case  of  others.  I\Iy  endeavour  shall 
be  to  hear  patiently,  and  to  cast  my  order  into  such  a 
dold  as  may  soonest  bring  the  subject  to  the  end  of 
his  journey. 

As  for  delays  that  may  concern  others,  first  tiie 
great  abuse  is,  tliatif  the  plaintiff  have  got  an  injunc- 
tion to  stay  suits  at  the  conuiio!i  law,  then  he  will  spin 
out  his  cause  at  length.  But  by  the  grace  of  God  1 
will  make  injunctions  but  an  hard  pillow  to  sleep  on: 
for  if  J  find  that  he  prosecutes  not  with  effect,  he  may 
perhaps,  when  he  is  awake,  find  not  only  his  iftjunc* 
tion  dissolved,  but  his  cause  dismissed. 
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There  be  other  particulai-  ordei-s,  I  mean  to  take  for 
non  prosecution  or  faint  prosecution,  wherewith  I  will 
not  trouble  you  now,  hccdw^^  sitmma  sequar  Jastigia 
r*erutn.     And  so  much  for  matter  of  expedition. 

Now  for  the  fourth  and  last  point  of  the  King's 
commandment;  for  the  cutting  off  unnecessary  charge 
of  the  subject,  a  great  portion  of  it  is  fulfilled  in  tkd 
precedent  article ;  for  it  is  the  length  of  suits  that 
doth  multiply  charges  chiefly ;  but  yet  there  arc  some 
4>ther  remedies  that  do  conduce  thereunto. 

First,  therefore,  I  will  maintain  strictly,  and  with 
severity,  the  former  orders  m  hich  I  find  my  lord  chan- 
cellor hath  taken,  for  the  immoderate  and  needless 
prolixity,  and  length  of  bills,  and  answers,  and  so 
forth ;  as  well  in  punishing  the  party,  as  fining  the 
counsel,  whose  hand  I  shall  find  at  such  bills* 
answers,  etc. 

Secondly,  for  all  the  examinations  taken  in  the 
court,  I  do  give  charge  unto    the  examiners,  upon 

rof  losing  their  places,  that  they  do  not  use  any 
repetitions,  or  needless  circumstances,  in  setting 
down  the  depositions  taken  by  them ;  and  I  would  1 
cbuld  help  it  likewise  in  the  country,  but  that  is  al- 
most impossible. 

Thirdly,  I  shall  take  a  diligent  survey  of  the  copies 
IB  chancery,  that  they  have  their  just  number  of  lines, 
Bd  without  open  and  wasteful  writing. 

Fourthly,  I  shall  be  careful  tliere  be  no  exaction  of 
any  new  fees,  but  according  as  they  have  been  here- 
tofore set  and  tabled.  ' 

As  for  lawyers  fees,  I  must  leave  that  to  the  con- 
science and  merit  of  the  lawyer  ;  and  the  estimation 
and  gratitude  of  the  client:  but  this  I  can  do;  Ilcuow 
there  have  used  to  attend  this  bar  a  number  of  lawyers 
that  have  not  been  heard  sometimes,  and  scaice  once 
or  twice  in  a  term ;  and  that  makes  the  client  seek  to 
great  counsel  and  favourites,  as  they  call  them,  for 
every  order  that  a  mean  lawyer  might  as  well  dispatch, 
a  term  fitter  for  Rings  than  judges.  And  therefore  to 
help  the  generality  of  lawyers,  and  therein  to  ease  the 

tnt,  I  will  constantly  observe  that  every  Tuesday, 
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and  other  days  of  ordei's,  after  nine  o'clock  strucken, 
I  win  hear  the  bar  until  eleven,  or  half  an  hour  after 
ten  at  the  least.  And  since  I  am  upon  the  point  whom 
I  will  hear,  your  lordships  will  give  me  leave  to  tell 
you  a  fancy.  It  fallcth  out,  that  there  be  three  of  us 
the  King's  servants  in  great  places,  that  are  lawyers 
by  descent,  Mr.  Attorney  son  of  a  jndge,  Mr.  Soli- 
citor likewise  son  of  a  judge,  and  myself  a  chancellor's 
son. 

Now  because  the  law  roots  so  well  in  my  time,  I 
will  water  it  at  the  root  thus  far,  as  besides  these  great 
ones,  I  will  hear  any  judge's  son  before  a  serjeaut, 
and  any  Serjeant's  son  before  a  reader,  if  there  be  not 
many  of  them. 

Lastly,  for  the  better  ease  of  the  subjects,  and  the 
bridling  of  contentious  suits,  I  shall  give  better,  that 
is  greater,  costs  where  the  suggestions  are  not  proved, 
than  hath  been  Iiitherto  used. 

There  be  divers  orders  for  the  better  reglement 
of  this  court;  and  for  granting  of  writs,  and  for  grant- 
ing of  benefices  and  others,  which  I  shall  set  down  in 
a  tabic.  But  I  will  deal  with  no  other  to-day  butsudi 
as  have  a  proper  relation  to  his  Majesty's  comm.nd- 
ment ;  it  being  my  comfort  that  I  serve  such  a  master, 
that  I  shall  need  to  be  but  a  conduit  only  for  the 
conveying  of  his  goodness  to  his  people.  And  it  is 
true,  that  I  do  affect  and  aspire  to  make  good  thai 
saying,  that  Opiimus  ^nagistratus  prctstat  opdmti 
legi;  which  is  true  in  his  Majesty.  And  for  myself, 
I  doubt,  I  shall  not  attain  it.  But  yet  1  have  n  do 
mestic  example  to  follow.  My  lords,  I  have  no  more 
to  say,  but  now  I  will  go  on  to  the  business  of  the 
court. 
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WHICH  WA»  DtED  Bt  THB 

LORD  KEEPER  OF  THE  GREAT  SEAL,       . 

^tlie  Star- Chan jbt:r,    before  tbe  Summer  Circuits,  th« 
King  being  then  in  Scotland,  1617. 


The  King,  by  his  perfect  declaration  published  itl 
this  place  concerning  judges  and  justices,  hath  made 
the  speech  of  his  chancellor,  accustomed  l^efore  the 
circuits,  rather  of  ceremony  than  of  use.  For  as  in  his 
book  to  his  son  he  hath  set  forth  a  true  character  and 
platform  of  a  King;  sa  in  this  his  speech  he  hath  done 
the  like  of  a  judge  and  justice:  which  sheweth,  thai 
as  his  Majesty  is  excellently  able  to  govern  in  chief; 
so  he  is  likewise  well  seen  and  skilfid  in  the  inferiol' 
offices  and  stages  of  justice  and  government ;  which  i^ 
a  thing  very  rare  in  Kings. 

Yet  nevertheless,  somewhat  must  !)e  said  to  fulfil  an 
old  observance ;  but  yet  upon  the  Ring's  grounds,  and 
very  briefly:  for,  as  Solomon  saith  in  another  case.  In 
these  things  who  is  he  that  can  come  after  the  King? 

First,  You  that  are  the  judges  of  circuits  are,  as  it 
were,  the  planets  of  the  kingdom,  I  do  you  no  dishoi- 
nour  in  giving  you  that  name,  and  no  doubt  you  hari* 
a  great  stroke  in  the  frame  of  this  government,  as  the 
other  have  in  the  great  frame  of  the  world.  Do  there- 
fore as  tliey  do,  move  always,  and  be  carried  with  th^ 
motion  of  your  first  mover,  which  is  your  Sovereign; 
A  popular  judge  is  a  deformed  thing  :  and  plandites 
are  fitter  for  players  than  for  magistrates.  Do  good 
to  the  people,  love  them  and  give  them  justice;  Imt 
let  it  be,  as  the  Psalm  saith,  nihil  indc  eipectantu; 
looking  for  notbiog,  neither  praise  nor  profit. 
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Yet  my  meaning  is  not,  when  I  wish  you  to  take 
heed  of  populaiity,  that  you  should  be  imperious  and 
strange  to  the  gentlemen  of  the  country.  You  arc 
above  them  in  power,  but  your  rank  is  not  much  un- 
equal ;  and  learn  this,  that  power  is  ever  of  greatest 
strength,  when  it  is  civilly  carried. 

Secondly,  You  must  remember,  that  besides  your 
ordinary  administration  of  justice,  you  do  can^  the 
two  glasses  or  mirrors  of  the  state;  for  it  is  your  duty 
in  these  your  visitations,  to  represent  to  the  people  the 
graces  and  care  of  the  King :  and  again,  upon  your 
return,  to  present  to  the  King  the  distastes  and  griefe 
of  the  people. 

Mark  what  the  King  says  in  his  book  :  *'  Procure 
"  reverence  to  t!ie  King  and  the  law ;  inform  my 
**  people  truly  of  me,  (which,  w^e  know,  is  hard  to  do 
according  to  the  excellency  of  his  merit;  but  yet  en- 
deavour it,)  *'  how  zealous  I  am  for  religion  ;  how  1 
**  desire  law  may  be  maintained  and  flourish ;  that 
**  every  court  should  have  its  jmisdiction  ;  that  every 
**  subject  should  submit  himself  to  the  law."  And  of 
this  you  have  had  of  late  no  small  occasion  of  notice 
and  remembrance,  by  the  great  and  strait  cliarge 
that  the  King  hath  given  me  as  keeper  of  his  seal 
for  the  governing  of  the  chancery  without  tumour  or 
excess. 

Again,  e  re  nata,  you  at  this  present  ought  to  make 
the  people  know  and  consider  the  King's  blessed  cart 
and  providence  in  governing  this  realm  in  his  absence; 
so  that  sitting  at  the  helm  of  another  kingdom,  not 
without  great  affairs  and  business ;  yet  he  governs  ail 
things  here  by  his  letters  aud  directions,  as  punctually 
and  perfectly  as  if  he  were  present. 

I  assure  you,  my  lords  of  the  council  and  I  do  much 
admire  the  extension  and  latitude  of  his  care  in  ail 
things. 

In  the  high  commission  he  did  conceive  a  sinew  of 
government  was  a  little  shrunk :  he  recommended  the 
care  of  it. 

lie  hath  called  for  the  accounts  of  the  last  circnit 
from  the  judges  to  be  transmitted  unto  him  i&  Scotland. 
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Touching  the  infestation  of  pirates,  he  hath  been 
careful,  and  is,  and  hath  put  things  in  a  way. 

All  things  tliat  concern  the  i-eformation  or  the  plan- 
tation of  Ireland,  he  hath  given  in  them  punctual  and 
resolute  directions.     All  this  in  absence. 

I  give  but  a  few  instances  of  a  public  nature ;  the 
secrets  of  council  I  may  not  enter  into,  though  his 
dispatches  into  France,  Spain,  and  the  Low- Countries, 
now  in  his  absence,  are  also  notorious  as  to  the  out- 
Ward  sending.  So  that  I  must  conclude  that  his  Ma- 
jesty wants  but  more  kingdoms,  for  I  see  he  could 
sufl5ce  to  all. 

As  for  the  other  glass  I  told  you  of,  of  representing 
to  the  King  the  griefs  of  his  people,  without  doubt  it 
is  properly  your  part ;  for  the  King  ought  to  be  in- 
formed of  any  thing  amiss  in  the  state  of  his  countries 
from  the  observations  and  relations  of  the  judges, 
that  indeed  know  the  pulse  of  tlie  country,  rather 
than  from  discourse.  But  for  this  glass,  thanks  be  to 
God,  I  do  hear  from  you  all,  that  there  was  never 
greater  peace,  obedience,  and  contentment  in  the 
country;  though  the  best  governments  be  always  like 
the  fairest  crystals,  wherein  every  little  icicle  or  grain 
is  seen,  which  in  a  fouler  stone  is  never  perceived. 

Now  to  some  particulars,  and  not  many :  of  all 
other  things  I  must  begin  as  the  King  begins ;  that  is, 
with  the  cause  of  religion,  and  especially  the  hollow 
church-papist.  St.  Augustinhath  a  good  comparison 
of  such  men,  affirming,  that  they  are  Uke  the  roots  of 
nettles,  which  themselves  sting  not,  but  yet  they  bear 
all  the  stinging  leaves :  let  me  know  of  such  roots, 
and  I  will  root  them  out  of  the  country. 

Next,  for  the  matter  of  religion ;  in  the  principal 
place  I  recommend  both  to  you  and  to  the  justices, 
the  countenancing  of  godly  and  zealous  preachers.  I 
mean  not  sectaries  or  novellists,  but  those  which  are 
sound  and  conform,  and  yet  pious  and  reverend :  for 
there  will  be  a  perpetual  defection,  except  you  keep 
men  in  by  preaching,  as  well  as  law  doth  by  punish- 
ing ;  and  commonly  spiritual  diseases  are  not  cured 
[>ut  by  spiritual  remedies. 

K  K  2 


499 


506  Spuch  before  the  Summer  Circidta^ 

Next,  let  me  commend  unto  you  the  repressing,  aj 
much  as  may  be,  of  faction  in  the  countries,  of  which 
ensue  infinite  inconveniencies,  and  perturbations  of  all 
good  order,  and  crossing  of  all  ^ood  service  in  court  or 
country,  or  wheresoever.  Cicero,  when  he  was  con- 
sul, had  devised  a  fine  remedy,  a  mild  one,  but  an 
effectual  and  apt  one,  for  he  saith,  Eos,  qui  otiitm 
perturbant,  rcddam  otiosos.  Those  that  trouble 
others  quiet,  I  will  give  them  quiet ;  they  shall  have 
nothing  to  do,  nor  no  authority  shall  be  put  into  their 
hands.  If  I  may  know  from  you,  of  any  who  are  in 
the  country  that  are  heads  or  hands  of  faction,  or 
men  of  turbulent  spirits ;  I  shall  give  them  Cicero  s 
reward,  as  much  as  in  me  is. 

To  conclude,  study  the  King's  book,  and  study 
yourselves  how  you  profit  by  it,  and  all  shall  be  well. 
And  you  the  justices  of  peace  in  particular,  let  me 
say  this  to  you,  never  King  of  this  realm  did  you  so 
much  honour  as  the  King  hath  done  you  in  his  speech, 
by  being  your  immediate  du*cctor,  and  by  sorting  you 
and  your  service  with  the  service  of  ambassadors,  and 
of  his  nearest  attendance.  Nay  moi'e,  it  seems  his 
Majesty  is  willing  to  do  the  state  of  justice  of  peace 
honour  actively  also ;  by  bringing  in  with  time  tlie 
like  form  or  commission  into  the  government  of  Scot- 
land,  as  that  glorious  King,  Edward  the  thiid,  did 
plant  this  commission  here  in  tliis  kingdom.  And 
therefore  you  are  not  fit  to  be  copies,  except  you  he 
fair  written  without  blots  or  blurs,  or  any  thing  un» 
worthy  your  authority :  and  so  I  wiU  trouble  you  no 
longer  for  this  time. 


THE 

SPEECH 


SIR  FRANCIS  BACOK 

f.ORD  KEEPER  OF  THE  GREAT  SEAL  OF  ENGLAND, 


TO 


SIR  WILLIAM  JONES, 

vroir  Bift  cAxisKo  to  be 
LORD   CHIEF   JUSTICE   OF   IRELAND,    1617. 


B^     Sir  JVitliam  Jones, 

The  King's  most  excellent  Majesty,  being  duly  in- 
formed of  your  sufficiency  every  way,  hath  called  you, 
by  his  writ  now  I'ctumed,  to  the  state  and  degree  of 
d  Serjeant  at  law ;  hut  not  to  stay  there,  hut,  being  so 
qualified,  to  serve  him  as  his  chief  justice  of  his  King's 
bench  in  his  realm  of  Ireland.  And  therefore  that 
which  I  shall  say  to  yon,  must  be  applied  not  to  your 
serjeant*s  place,  which  you  take  hot  in  passage,  but 
to  that  great  place  where  you  are  to  settle ;  and  be- 
caase  I  will  not  spend  time  to  the  delay  of  the  busi- 
ness of  causes  of  the  court,  I  will  lead  you  the  short 
joirmey  by  examples,  and  not  the  long  by  precepts. 

The  place  that  you  shall  now  serve  in,  hath  been 
fortunate  to  be  well  served  in  four  successions  before 
you :  do  but  take  unto  you  the  constancy  and  inte- 
grity of  Sir  Robert  Gardiner;  the  gravity,  temper,  and 
direction  of  Sii' James  Lea;  the  quickness,  industry, 
and  dispatch  of  Sir  Humphry  Winch;  the  care  and 
affection  to  the  commonwealth,  and  the  prudent  and 
politic  administration  of  Sir  John  Denham,  and  you 
shall  need  no  other  lessons.  They  were  all  Lincoln*s- 
Inn  men  as  you  are,  you  have  known  them  as  well 
in  their  beginnings,  as  in  their  advancement. 
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But  because  you  are  to  be  there  not  only  chief  jus- 
tice, but  a  counsellor  of  estate,  I  will  put  you  in  mind 
of  the  great  work  now  in  hand,  that  you  may  raise 
your  thoughts  according  unto  it.  Ireland  is  the  last 
e.vjiliis  Europa^^  which  hath  been  reclaimed  from  de- 
solation, and  a  desart,  in  many  parts,  to  population  and 
plantation;  and  from  savage  and  barbarous  customs 
to  humanity  and  civility.  This  is  the  King*s  work  in 
chief:  it  is  his  garland  of  hcroical  virtue  and  felicity, 
denied  to  his  progenitors,  and  reserved  to  his  times. 
The  work  is  not  yet  conducted  to  perfection,  but  is  in 
fair  advance :  and  this  I  will  say  confidently,  that  if 
God  bless  this  kingdom  with  peace  and  justice,  no 
usurer  is  so  sure  in  seven  years  space  to  double  his 
principal  with  interest,  and  interest  upon  interest,  as 
that  kingdom  is  within  the  same  time  to  double  the 
stock  both  of  w  ealth  and  peo[)le.  So  as  that  kingdom, 
which  once  within  these  twenty  years  wise  men  were 
wont  to  doubt  whether  they  should  wish  it  to  be  in  s 
pool,  is  like  now  to  become  almost  a  garden,  and 
younger  sister  to  Great  Britain.  And  therefoi-e  you 
must  set  down  with  yourself  to  be  not  only  a  just  go- 
vernor, and  a  good  chief  justice,  as  if  it  were  in  Eng- 
land, but  under  the  King  and  the  deputy  you  are  to 
be  a  master-builder,  and  a  master-planter,  and  reducer 
of  Ireland.  To  which  end,  I  will  trouble  you  at  thijj 
time  but  witlj  three  directions. 

The  first  is,  thi|t  you  have  special  care  of  the  three 
plantations*  That  of  the  noilh,  which  is  in  part  acted; 
that  of  Wexford,  which  is  now  in  distribution ;  and 
that  of  Longford  and  Letrim,  which  is  now  in  survey. 
And  take  this  from  me,  that  the  bane  of  a  plantation 
hf  when  the  undertakers  or  plantei's  make  such  haste 
to  a  little  mechanical  present  profit,  as  disturbeth  the 
whole  frame  and  nobleness  of  the  work  for  times  to 
come.  Therefore  hold  them  to  their  covenants,  and 
the  strict  ordinances  of  plantation. 

The  second  is,  that  you  be  careful  of  the  King's  re- 
venue, and  by  little  and  little  constitute  him  a  good 
demesne,  if  it  may  te,  which  hitherto  is  little  or  nope. 
For  the  King's  case  is  hard,  when  every  man's  land 
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shall  be  improved  in  value  with  increase  manifold 
and  the  King  shall  be  tied  to  his  dry  rent. 
-  My  last  direction,  though  first  in  weight,  is,  that 
jou  do  all  good  endeavours  to  proceed  resolutely  and 
constantly,  and  yet  with  due  temperance  and  equality, 
in  matters  of  religion;  lest  Ireland  civil  become  more 
dangerous  to  us  than  Ireland  savage.  So  God  give 
you  comfort  of  your  place^ 

After  Sir  William  Jones's  speech : 

I  had  forgotten  one  thing,  which  was  this.  You 
may  take  exceeding  great  comfort,  that  you  shall 
serve  with  such  a  deputy;  one  that,  I  think,  is  a  man 
ordained  of  God  to  do  great  good  to  that  kingdom. 
And  this  I  think  good  to  say  to  you,  that  the  true 
temper  of  a  chief  justice  towards  a  deputy  is,  neither 
tervilely  to  second  him^  nor  facdoijisly  to  oppose  him, 
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LORD   KEEPER'S  SPEECH, 

IN  THE  EXCHEQUER, 


TO 


SIR  JOHN  DENHAM. 

When  he  was  called  to  be  one  of  the  Barons  of  the  Exchequer, 

in  1617. 


^1 


Sir  John  De?iham, 


Tke  King,  of  his  grace  and  favour,  liatli  made  choice 
of  you  to  be  one  of  the  barons  of  the  exchequer»  to 
Succeed  to  one  of  the  gravest  and  most  reverend 

I  judges  of  this  kingdom  ;  for  so  I  hold  Baron  Altham 
was.  The  King  takes  you  not  upon  credit  but  proof, 
and  great  proof  of  your  former  service :  and  that  in 
both  those  kinds  wherein  you  are  now  to  serve :  for 
as  you  liave  shewed  yourself  a  good  judge  betwefn 
party  and  party,  so  you  have  shewed  yourself  a  good 
administer  of  the  revenue,  both  when  you  were  chief 

^  baron,  and  since  as  counsellor  of  estate  there  in  Ire- 

j  land»  where  the  council,  as  you  know,  doth  in  great 
part  manage  and  messuage  the  revenue. 

And  to  both  these  parts  I  will  apply  some  admoni- 
tions, but  not  vulgai'  or  discursive,  but  apt  for  the 
times,  and  in  few  words,  for  they  are  best  remeni- 

\  bered. 

First  therefore,  above  all  you  ought  to  maintain  the 
King's  prerogative,  and  to  set  down  with  yourself,  that 
the  King's  prerogative  and  the  law  are  not  two  things; 
but  the  King's  prerogative  is  law,  and  the  principal 
part  of  the  law,  the  first-born  or  pm^s  prima  of  the 
law;  and  therefore  in  conserving  or  maintaining  that, 
you  conserve  and  maintain  the  law.  There  is  not  in 
the  body  of  man  one  law  of  tlie  head,  and  another  of 
the  body,  but  all  is  one  entire  law, 
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The  next  point  that  I  would  now  advise  you  is,  that 
ymi  acquaint  yourself  diligently  with  the  revenue;  and 
also  with  the  ancient  records  and  precedents  of  this 
court.  When  the  famous  case  of  the  copper-niines 
was  argued  in  this  coui*t,  and  judged  for  the  King,  it 
was  not  upon  the  fine  reasons  of  wit ;  as  that  the  King's 
prerogative  drew  to  it  the  cliief  in  quaque  specie :  the 
lion  is  the  chief  of  beasts,  the  eagle  the  chief  of  bii'ds, 
the  whale  the  chief  of  fishes,  and  so  copper  the  chief 
of  minerals ;  for  these  are  but  dalliances  of  law  and 
ornaments :  but  it  was  the  grave  records  and  prece- 
dents that  gi'oimded  the  judgment  of  that  cause  *,  and 
therefore  I  would  have  you  both  guide  and  arm  your- 
self with  them  against  these  vapours  and  fumes  of 
law,  which  are  extracted  out  of  mens  inventions  and 
conceits. 

Tlie  third  advice  I  will  give  you  hath  a  largeextent; 
it  is,  that  you  do  your  endeavour  in  your  place  so  to  ma- 
nage the  King's  justice  and  revenue,  as  the  King  may 
have  most  profit,  and  the  subject  least  vexation  :  for 
when  there  is  much  vexation  to  the  subject,  and  little 
benefit  to  the  Ring,  then  the  exchequer  is  sick :  and 
when  there  is  much  benefit  to  the  King,  with  less 
trouble  and  vexation  to  the  subject,  then  the  exche- 
quer is  sound.  As  for  example;  if  therc  shall  be 
much  racking  for  the  King's  old  debts ;  and  the  more 
fresh  and  late  debts  shall  be  either  more  negligently 
called  upon,  or  over-easily  discharged,  or  over-indul- 
gently  stalled :  or  if  the  number  of  informations  be 
many,  and  the  King's  part  or  fines  for  compositions  a 
trifle ;  or  if  there  be  much  ado  to  get  the  King  new 
land  upon  concealments,  and  that  which  he  hath  al- 
ready be  not  known  and  surveyed,  nor  the  woods 
preserved,  (I  could  put  you  many  other  casCvS,)  this  falls 
within  that  which  I  term  the  sick  estate  of  the  exche- 
quer :  and  this  is  that  which  makes  every  man  ready 
with  their  undertakings  and  their  projects  to  disturb 
the  ancient  frame  of  the  exchequer ;  than  the  which, 
I  am  persuaded,  there  is  not  a  better,  this  being  the 
burden  of  the  song :  That  much  goeth  out  of  the 
subject's  purse,  and  little  cometh  to  the  king's  purse. 
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Therefore,  give  them  not  that  advantage  so  to  say. 
Sure  I  am,  that  besides  your  own  associates,  the  baroD8» 
you  serve  with  two  superior  great  officers,  that  have 
honourable  and  true  ends,  and  desire  to  serve  the 
King  and  right  the  subject. 

There  resteth,  that  I  deliver  you  your  patent. 


C  SOT  3 


HIS  LORDSHIP'S  SPEECH, 

IN   THE    COMMON-PJLEAS, 
TO 

JUSTICE    HUTTON, 

When  he  was  called  to  be  one  of  the  Judges  of  tlie  Common- 
Pleas. 


m     Mr. 


Mr.  Serjeant  Hutton, 
The  King's  most  excellent  Majesty,  being  dulj  ir 
formed  of  your  learning,  integrity,  discretion,  experi- 
ence, means,  and  reputation  in  your  country,  hath 
thought  fit  not  to  leave  you  these  talents  to  be  employed 
upon  yourself  only,  but  to  call  you  to  serve  himself, 
and  his  people,  in  the  place  of  one  of  his  justices  of 
the  court  of  common -pleas. 

This  court  where  you  are  to  serve,  is  the  local  cen- 
tre and  heart  of  the  laws  of  this  realm  :  here  the  sub- 
ject hath  his  assurance  by  fines  and  recoveries ;  here  he 
hath  his  fixed  and  invariable  remedies  by  pr^scipesand 
writs  of  right ;  here  justice  opens  not  by  a  by-gate  of 
privilege,  but  by  the  great  gate  of  the  King's  original 
writs  out  of  the  chancery.  Here  issues  process  of  out- 
lawr)' ;  if  men  wiU  not  answer  law  in  this  centre  of 
law,  they  shall  be  cast  out.  And  therefore  it  is  pro- 
per for  you,  by  all  means,  with  your  wisdom  and  for- 
titude, to  maintain  the  laws  of  the  realm:  wherein, 
Blevertheless,  1  would  not  have  you  head-strong,  but 
rieart-strong ;  and  to  weigh  and  remember  mih  your- 
self, that  the  twelve  judges  of  the  realm  ai'e  as  the 
twelve  lions  under  Solomon's  throne  :  they  must  shew 
their  stoutness  in  elevating  and  bearing  up  the  throne. 
To  represent  unto  you  the  lines  and  portraitures  of  a 
good  judge: 

The  first  is,  that  you  should  draw  your  learning  out 
^^f  your  books,  not  out  of  your  brain. 
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2.  That  you  should  mix  well  the  freedom  of  your 
own  opinion  with  the  reverence  of  the  opinion  of  your 
fellows. 

3.  That  you  should  continue  the  stud3'ing  of  your 
books,  and  not  to  spend  on  upon  the  old  stock. 

4.  That  you  shoidd  fear  no  man  s  face,  and  yet  not 
lum  stoutness  into  bravery. 

5.  That  you  should  be  truly  impartLal,  and  not  so  as 
men  may  see  affection  througli  fine  carnage. 

6.  That  you  should  be  a  light  to  jurors  to  open  their 
eyes,  but  not  a  guide  to  lead  them  by  the  noses. 

7.  That  you  affect  not  the  opinion  of  pregnancy  and 
expedition  by  an  impatient  and  catching  hcaringof  the 
counsellors  at  the  bar. 

8.  That  your  speech  he  with  gi-avity,  as  one  of  the 
sages  of  the  law ;  and  not  talkative,  nor  with  imperti' 
nent  flying  out  to  shew  learning. 

9.  That  your  hands,  and  the  hands  of  your  hands, 
I  mean  those  about  you,  be  clean,  and  uncorrupt  from 
gifts,  from  meddling  in  titles,  and  from  serving  of  turns, 
be  tiiey  of  great  ones  or  small  ones. 

1 0.  That  you  contain  the  jurisdiction  of  the  court 
within  the  ancient  mcrcstones,  without  removing  the 
piark. 

11.  Lastly,  That  you  carry  such  a  hand  over  your 
ministers  and  clerks,  as  tliat  they  may  rather  be  in  awe 
of  you,  than  presume  upon  you. 

These  and  the  like  points  of  the  duty  of  a  judge,  I 
forbear  to  enlarge ;  for  the  longer  I  have  lived  with 
you,  the  shorter  shall  my  speech  be  to  you ;  knowing 
that  you  come  so  furnished  and  prepared  with  these 
good  virtues,  as  whatsoever  I  shall  say  cannot  be  newf 
unto  you;  and  therefore  I  will  say  no  more  unto  vou 
at  this  time,  but  deliver  you  your  patent. 


C  509    j 


ORDINANCES 

MADS   BY    THE 

LORD  CHANCELLOR  BACON, 

For  the  better  and  more  regular 

Administratioti  of  Justice  in  the  Chancery, 
To  be  dailj  observed,  saving  the  prerogative  of  the  Court  * 


No  decree  shall  be  reversed,  altered,  or  explained.  Decree*. . 
being  once  under  the  ^eat  seal,  but  upon  bill  of  rcr 
view  :  and  no  bill  of  review  shall  be  admitted,  except 
it  contain  either  error  in  law,  appearing  in  the  body  of 
tbe  decree,  without  farther  examination  of  matters  ii^ 
fact,  or  some  new  matter  which  hath  risen  in  time  af- 
ter the  decree,  and  not  any  new  proof  which  might 
have  been  used  when  the  decree  was  made  :  never* 
theless  upon  new  proof,  that  is  come  to  light  after  the 
decree  made,  and  could  not  possibly  have  been  used 
at  the  time  when  the  decree  passed,  a  bill  of  review 
may  be  grounded  by  the  special  license  of  the  court* 
and  not  otherwise. 

2.  In  case  of  miscasting,  being  a  matter  demonstra- 
tive, a  decree  may  be  explained,  and  reconciled  by  an 
order  without  a  biU  of  review  ;  not  understanding,  by 
miscasting,  any  pretended  misrating  or  mis  valuing,  but 
only  error  in  the  auditing  or  numbering, 

S.  No  bUl  of  review  shall  be  admitted,  or  any  other 
new  bill,  to  change  matter  decreed,  except  the  decree 
be  first  obeyed  and  performed :  as,  if  it  be  for  land* 
that  the  possession  be  yielded ;  if  it  be  for  money,  that 
the  money  be  paid ;  if  it  be  for  evidences,  that  the 
evidences  be  brought  in;  and  so  in  other  cases  which 
stand  upon  the  strength  of  the  decree  alone. 

4.  But  if  any  act  be  decreed  to  l^c  done  which  ex- 
tinguisheth  the  parties  right  at  the  common  law,  as 
making  of  assurance  or  release,  ackuowledging  satis- 
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factioHj  cancelling  of  bonds,  or  evidences,  and  the  like; 
those  parts  of  the  decree  are  to  be  spared  until  the 
bill  of  review  he  determined ;  but  such  sparing  is  to 
be  warranted  by  public  order  made  in  court. 

5.  No  bill  of  review  shall  be  put  in,  except  the 
party  that  prefers  it  enter  into  recognizance  Ivith  sure- 
ties for  satisfying  of  costs  and  damages  for  the  delay, 
if  it  be  found  against  him. 

6.  No  decrees  shall  be  made,  upon  pi-etenoe  of 
equity,  against  the  express  provision  of  an  act  of  pai- 
liament :  nevertheless  if  the  construction  of  such  act 
of  parliament  hath  for  a  time  gone  one  way  in  ge» 
neral  opinion  and  reputation,  and  after  by  a  later  judg- 
ment hath  been  controlled,  then  relief  may  be  given 
upon  matter  of  equity,  for  cases  arising  before  the  said 
judgment,  because  the  subject  was  in  no  default. 

7.  Imprisonment  for  breach  of  a  decree  is  in  nature 
of  an  execution,  and  therefore  the  custody  ought  to  be 
strait,  and  the  party  not  to  have  any  Hberty  to  go 
abroad,  hut  by  special  licence  of  the  lord  Chancellor; 
but  no  close  imprisonment  is  to  be,  but  by  express  or- 
der for  wilful  and  extraordinary  contempts  and  diso- 
bedience, as  hath  been  used. 

8.  In  case  of  enormous  and  obstinate  disobedience 
in  breach  of  a  decree,  an  injunction  is  to  be  granted 
sub  pcena  of  a  sum  ;  and  upon  affidavit,  or  other  suffi- 
cient proof^  of  persisting  in  contempt,  fines  are  to  be 
pronounced  by  the  lord  Chancellor  in  open  court,  and 
the  same  to  be  estreated  down  into  the  hanaper,  if 
cause  be,  by  a  special  order, 

9.  In  case  of  a  decree  made  for  the  possession  of 
land,  a  writ  of  execution  goes  forth  ;  and  if  that  be 
disobeyed,  then  process  of  contempt  according  to  the 
course  of  the  court  against  the  person,  unto  a  com- 
mission of  rebellion ;  and  then  a  serjeant  at  arms  by 
special  warrant :  and  in  case  the  serjeant  at  arms  can* 
not  find  him,  or  be  resisted  ;  or  upon  the  coming  in  of 
the  party,  and  his  commitment,  if  he  persist  in  disobe- 
dience, an  injunction  is  to  be  granted  for  the  poases- 
sion  ;  and  in  case  also  that  be  disobeyed,  then  a  com- 
mission to  the  sheriff  to  put  him  into  possession. 
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10.  Where  the  party  is  committed  for  the  breach  of 
a  decree,  he  is  not  to  be  enlarged  until  the  decree 
be  fully  performed  in  all  things,  which  are  to  be  done 
presently.  But  if  there  lie  other  parts  of  the  decree 
to  be  performed  at  days,  or  times  to  come,  then  he 
may  be  enlarged  by  order  of  the  court  upon  recogniz- 
ance, with  sureties  to  be  put  in  for  the  performance 
thereof  de  futuro,  otherwise  not. 

11.  Where  causes  come  to  a  hearing  in  court,  no 
decree  bindetli  any  person  who  was  not  served  with 
process  ad  audiendumJKdicium yaccording  to  the  course 
of  the  court,  or  did  appear  gratis  in  person  in  court. 

12.  No  decree  bindeth  any  that  cometh  in  bonajide^ 
by  conveyance  from  the  defendant  before  the  bill  ex- 
hibited, and  is  made  no  party,  neither  by  bill  nor  the 
order  :  but  where  he  comes  in  pendente  lite,  and  while 
the  suit  is  in  full  prosecution,  and  without  any  colour 
of  allowance  or  privity  of  the  court,  there  regularly 
the  decree  bindeth;  but  if  there  were  any  intermission 
of  suit,  or  the  court  made  acquainted  with  the  convey- 
ance, the  court  is  to  give  order  upon  the  special  mat- 
ter according  to  justice. 

13.  Where  causes  are  dismissed  upon  full  hearing,  pi*mis, 
and  the  dismission  signed  by  the  lord  Chancellor,  such  *"'"^' 
causes  shall  not  be  retained  again,  nor  new  bill  exhi- 
bited, except  it  be  upon  new  matter,  like  to  the  case 

of  the  bill  of  review. 

14.  In  case  of  all  other  dismissions,  which  are  not  up- 
on hearing  of  the  cause,  if  any  new  bill  be  brought, 
the  dismission  is  to  be  pleaded ;  and  after  reference 
and  report  of  the  contents  of  both  suits,  and  considera- 
tion taken  of  the  former  orders  and  dismission,  the 
court  shall  rule  the  retaining  or  dismissing  of  the  new 
bill,  according  to  justice  and  nature  of  the  case. 

15.  All  suits  grounded  upon  wills  nuncupative, 
leases  parol,  or  upon  long  leases  that  tend  to  the  de- 
feating of  the  King's  tenures,  or  for  the  estabhshing  of 
perpetuities,  or  grounded  upon  remaindera  put  into  the 
crown,  to  defeat  purchasers ;  or  for  brokage  or  re- 
wards to  make  marriages ;  or  for  bargains  at  play  and 
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wag«i;  or  for  bargnins  for  offices  coiitiary  to  the 
statute  of  5  and  6  Ed.  VI.  or  for  contracts  upon  usury 
or  simony,  are  regularly  to  be  dismissed  upon  motion, 
if  they  be  the  sole  effect  of  the  bill ;  and  if  there  be  no 
s^)edal  cucumstances  to  move  the  court  to  allow  their 
proceeding's,  and  all  suits  under  the  value  often  pounds, 
are  regularly  to  be  dismissed.  V.  postca  §  58,  60. 

16.  Dismissions  are  properly  to  be  prayed,  and  had, 
either  upon  heaiiug,  or  upon  plea  unto  the  bill,  when 
the  cause  comes  first  into  court ;  l>ut  dismissions  are 
not  to  be  prayed  after  the  paities  have  been  at  charge 
of  examination,  except  it  be  upon  special  cause. 

17.  If  the  plaintiff  discontinue  the  prosecution,  aft^r 
all  tlie  defendants  have  answered,  above  the  space  of 
one  whole  term,  the  cause  is  to  be  dismissed  of  courae 
without  any  motion  ;  but  after  replication  put  in,  no 
cause  is  to  be  dismissed  without  motion  and  order  of 
the  court. 

KiecHon  of  18.  DouBLE  vexatiou  is  not  to  be  admitted ;  but  if 
"""'  the  party  sue  for  the  same  cause  at  the  common  law 
and  in  chancery,  he  is  to  have  a  day  given  to  make  his 
election  where  he  will  proceed,  and  in  default  of  mak- 
ing such  election  to  be  dismissed. 
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Crriwrari.  19.  Wheue  causes  are  amoved  by  special  certio- 
rari upon  a  bill  containing  matter  of  equity,  the 
plaintiff  is,  upon  receipt  of  his  writ,  to  put  in  bond  to 
prove  his  suggestions  within  fourteen  days  after  the 
receipt ;  which  if  he  do  not  prove,  then  upon  certifr* 
cate  from  either  of  the  examiners,  j>fcsented  to  the 
lord  Chancellor,  the  cause  shall  be  dismissed  with  costoj 
and  a  procedendo  to  be  gianted.  ^H 

iiijunc-  20.  No  injunction  of  any  nature  shall  be  granted, 

revived,  dissolved,  or  stayed  upon  any  private  petition. 
21.  No  injunction  to  stay  suits  at  tJie  common  law 
shall  be  granted  upon  priority  of  suit  only,  or  upon 
surmise  of  the  plaintiff*s  bill  only ;  but  upon  matter 
confessed  in  the  defendant's  answer,  or  matter  cf 
record,  or  writing  plainly  appearing,  or  when  the  dfi- 
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fbndant  is  in  contempt  for  not  answering,  or  that  the 
debt  desired  to  be  stayed  apijcareth  to  Iw?  old,  and  hath 
slept  long,  or  the  creditor  or  the  debtor  hath  been 
dead  some  good  time  before  the  suit  brought. 

22.  Where  the  defendant  appears  not,  but  sits  an 
attachment;  or  when  he  doth  appear,  and  departs 
without  answer,  and  is  under  attachment  for  not  an- 
swering ;  or  when  he  takes  oath  he  cannot  answer  with- 
out sight  of  evidences  in  the  country ;  or  where  after 
answer  he  sues  at  common  law  by  attorney,  and  absents 
himself  beyond  sea;  in  these  cases  an  injunction  is  to 
be  granted  for  the  stay  of  all  suits  at  the  common  law, 
until  the  party  answer  or  appear  in  person  in  court, 
and  the  court  give  farther  order:  but  nevertheless  upon 
answer  put  in,  if  tliere  be  no  motion  made  tlie  same 
term,  or  the  next  general  seal  after  the  term,  to  con- 
tinue the  injunction  in  regard  of  the  insufficiency  of  the 
answer  put  in,  or  in  regard  of  matter  confessed  in  the 
answer,  then  the  injunction  to  die  and  dissolve  without 
any  special  order. 

23.  In  the  case  aforesaid,  where  an  injunction  is  to 
be  awarded  for  stay  of  suits  at  the  common  law,  if  the 
like  sLut  be  in  the  chancery,  either  by  scirejacias^  or 
privilege,  or  English  bill,  then  the  suit  is  to  be  stayed 
by  order  of  the  court,  as  it  is  in  other  courts  by  injunc- 
tion, for  that  the  court  cannot  injoin  itself. 

24.  Where  an  injunction  hath  been  obtained  for 
staying  of  suits,  and  no  prosecution  is  had  for  the 
space  of  three  terms,  the  injunction  is  to  fall  of  itself 
without  farther  motion. 

25-  Where  a  bill  comes  in  after  an  aiTest  at  the  com- 
mon law  lor  debt,  no  injunction  shall  be  granted  with- 
out bringing  the  piincipal  money  into  court,  except 
there  appear  in  the  defendant's  answer,  or  by  sight  of 
writings,  plain  matter  tending  to  discharge  tlie  debt 
in  equity:  but  if  an  injunction  be  awarded  and  dis- 
obeyed, in  that  case  no  money  shall  be  brought  in, 
or  deposited,  in  regard  of  the  contempt, 

26.  Injunctions  for  possession  are  not  to  be  granted 
before  a  decree,  but  where  the  possession  liath  conti- 
nued by  the  space  of  three  years,  before  the  bill  exhi- 
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bited,  and 


ttODI. 


the 


same  title;  and  not  upon  an^ 
title  by  lease,  or  otherwise  determined. 

27.  In  case  where  the  defendant  sits  all  the  process 
of  contempt,  and  cannot  be  found  by  the  serjeant  at 
arms,  or  resists  the  serjeant,  or  makes  rescue,  a  seques- 
tration shall  lie  granted  of  the  land  in  question  ;  and  if 
the  defendant  render  not  himself  within  the  year, 
then  an  injunction  for  the  possession. 

28.  Injunctions  against  felling  of  timber,  ploughing 
up  of  ancient  pastures,  or  for  the  maintaining  of  inclo- 
sures,  or  the  like,  shaO  be  granted  according  to  the 
circumstances  of  the  case ;  but  not  in  case  where  the 
defendant  upon  his  answer  claimeth  an  estate  of  in- 
heritance, except  it  be  where  he  claimeth  the  land  in 
trust,  or  upon  some  other  special  ground. 

29.  No  sequestration  shall  be  granted  but  of  lands, 
leases,  or  goods  in  question,  and  not  of  any  other 
lands  or  goods,  not  contained  in  the  suits. 

30.  Where  a  decree  is  made  for  rent  to  be  paid  out 
of  land,  or  a  sum  of  money  to  be  levied  out  of  the 
profits  of  land,  there  a  sequestration  of  the  same  lands, 
being  in  tlie  defendant's  hands,  may  be  granted. 

31.  Where  the  deci'ees  of  the  provincial  council,  or 
of  the  court  of  requests,  or  the  Queen's  court,  are  by 
contumacy  or  other  means  interrupted ;  there  the  court 
of  chancery,  upon  a  bill  jirefeiTed  for  corroborations 
of  the  same  jiuisdictions,  decrees,  and  sentences,  shall 
give  remedy. 

32.  Where  any  cause  comes  to  a  hearing,  that  hath 
been  formerly  decreed  in  any  other  of  the  King's  court* 
at  Westminster,  such  decree  shall  be  first  read,  and 
then  to  proceed  to  the  rest  of  the  evidence  on  both 
gides. 


Suits  aficr  33.  StJiTs  after  judgment  may  be  admitted  tioeorcl- 
judgment,  jj^^  ^^  ^YiQ  ancient  custom  of  the  chancery,  and  Ihf 
late  royal  decision  of  his  Majesty,  of  it?cord,  aftfir 
solemn  and  great  deliberation :  but  in  such  suits  it  is 
ordered,  that  bond  be  put  in  with  good  sureties  to  provf 
the  suggestions  of  the  bill. 
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34.  Decrees  upon  suits  brought  after  judgment  shall 
ntain  no  words  to  make  void  or  weaken  the  judg-- 
ent,  but  shall  only  correct  the  corrupt  conscience  of 
tlie  party,  and  rule  him  to  make  restitution,  or  per- 
form other  acts,  according  to  the  equity  of  the  cause. 


^V   85.  The  reg;ister3  are  to  be  sworn,  as  hath  been  Ord^frs,  and 
■eu-ly  ordered.  Zk^' 

^v    36.  If  any  order  shall  be  made,  and  the  court  notter*. 
^Bnformed  of  the  last  mateiial  order  formerly  made,  no 
^Beneiit  shall  be  taken  by  such  order,  as  granted  by 
^nibnse  and  surreption ;  and  to  tliat  end  the  registers 
ought  duly  to  mention  the  former  order  in  the  later. 

37.  No  order  shall  be  explained  upon  any  private 
petition  but  in  court  as  they  are  made,  and  the  register 
is  to  set  down  the  orders  as  they  were  pronounced  by 
the  court,  truly,  at  Ins  peril,  without  troubling  tlie 
lord  Chancellor,  by  any  private  attending  of  him,  to 
explain  his  meaning ;  and  if  any  explanation  be  desired, 
it  is  to  be  done  by  public  motion,  where  the  other 
pai*ty  may  be  heard. 

^8.  No  draught  of  any  order  shall  be  delivered  by 
the  register  to  either  party,  without  keeping  a  copy 
I  by  him,  to  the  end  that  if  the  order  be  not  entei*ed, 
nevertheless  the  court  may  be  informed  what  was 
I  formerly  done,  and  not  put  to  new  trouble  and  hear- 
^ing;  and  to  the  end  also  that  knowledge  of  orders  be 
Hk»t  kept  back  too  long  from  either  party,  but  may 
^T^resently  api^ear  at  the  office. 

39.  \\Tiere  a  cause  hath  been  debated  upon  hearing 
of  both  parties,  and  opinion  hath  been  delivered  by  the 
court,  and  nevertheless  tlie  cause  refen^ed  to  treaty, 
the  registers  are  not  to  omit  the  opinion  of  the  court, 
in  drawing  of  the  order  of  reference,  except  the  court 
doth  specially  declare  that  it  be  entered  without  any 
opinion  either  way ;  in  which  case  nevertheless  the 
registers  are  out  of  their  short  note  to  draw  up  some 
more  full  remembrance  of  that  that  passed  in  court,  to 
inform  the  court  if  the  cause  come  back  and  cannot  be 
agreed. 

40.  The  registers,  upon  sending  of  their  draught 
L  L  2 
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unto  the  counsel  of  the  pailies,  are  not  to  respect  the 
interlineations,  or  alterations  of  the  said  counsel,  be 
the  said  counsel  never  so  great,  farther,  than  to  put 
them  in  rememhrance  of  that  which  was  truly  dehvered 
in  court,  and  so  to  conceive  the  order,  upon  their  oath 
and  duty,  w  itiiout  any  farther  respect. 

41.  The  registers  are  to  be  careful  in  the  penning 
and  drawing  up  of  decrees,  and  special  matters  of 
difficulty  and  weight ;  and  therefore  when  they  present 
the  same  to  the  lord  Chancellor,  they  ought  to  give  him 
understanding  wliich  are  such  decrees  of  weight,  that 
they  may  be  read  and  reviewed  before  his  lordship 
sign  them. 

42.  The  decrees  granted  at  the  rolls  are  to  be  pre- 
sented to  his  lordship,  with  tlie  orders  whereupon  they 
are  drawn >  within  two  or  three  days  after  every  terra. 

43.  Injunctions  for  possession,  or  for  stay  of  suits 
after  verdict,  are  to  be  presented  to  his  lordsliip,  to- 
gether with  the  orders  whereupon  they  go  forth,  that 
his  lordship  may  take  consideration  of  the  order  before 
he  sign  them. 

44.  Where  any  order  upon  the  special  nature  of  the 
case  shall  be  made  against  any  of  these  general  rul^^J 
there  the  register  shall  plainly  and  expressly  set  do^^^| 
the  particulars,  reasons  and  grounds,  moving  the  court 
to  vai-y  from  the  general  use. 

RcfcrfnccB.  45.  No  reference  upon  a  demurrer,  or  question 
touching  the  jurisdiction  of  the  court,  shall  be  made 
to  the  masters  of  the  chancery ;  but  such  demurrers 
shall  be  heard  and  ruled  in  court,  or  by  the  lord 
Chancellor  himself. 

46.  No  order  shall  be  made  for  the  confirming  or 
ratifying  of  any  report  without  day  first  given,  by  the 
space  of  a  sevennight  at  the  least,  to  speak  to  it  in 
court. 

47.  No  reference  shall  be  made  to  any  masters  of 
the  court,  or  any  other  commissioners  to  hear  and  de- 
termine, where  the  cause  is  gone  so  far  as  to  exanjina* 
tion  of  witnesses,  except  it  be  in  special  causes  oC  par* 
ties  near  in  blood,  or  of  extreme  poverty,  or  by  rousen 
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and  general  reference  of  the  estate  of  the  cause,  except 
it  be  by  consent  of  the  parties  to  be  sparingly  granted. 

48.  No  report  shall  be  respected  in  court,  which 
exceedeth  the  warrant  of  the  order  of  reference. 

49.  The  masters  of  the  court  are  required  not  to 
certify  the  state  of  any  cause,  as  if  they  would  make 
breviate  of  the  evidence  on  both  sides,  which  doth 
little  ease  the  court,  but  with  some  opinion  ;  or  other- 
wise, in  case  they  think  it  too  doubtful  to  give  opinion, 
and  therefore  make  such  special  certificate,  the  cause 
is  to  go  on  to  a  judicial  hearing,  without  respect  had  to 
the  same. 

50.  Matters  of  account,  unless  it  be  in  very  weighty 
causes,  are  not  fit  for  the  court,  but  to  be  prepared  by 
reference,  with  this  dilTerence  nevertheless,  that  the 
cause  comes  first  to  a  hearing ;  and  upon  the  entrance 
into  a  hearing,  they  may  receive  some  direction,  and 
be  tuiTied  over  to  have  the  accounts  considered,  ex- 
cept both  parties,  before  a  hearing,  do  consent  to  a 
reference  of  the  examination  of  the  accounts,  to  make 
it  more  ready  for  a  hearing. 

51.  The  like  coui-se  to  be  taken  for  the  examina- 
tion of  court  rolls,  upon  customs  and  copies,  which 
shall  not  be  referred  to  any  one  master,  but  to  two 
masters  at  the  least. 

52.  No  reference  tolie  made  of  the  insufficiency  of  an 
answer,  without  shewing  of  some  particular  point  of 
the  defect,  and  not  upon  surmise  of  the  insufficiency 
in  general. 

53.  Where  a  trust  is  confessed  by  the  defendant's 
answer,  there  needeth  no  farther  hearing  of  the  cause, 
but  a  reference  presently  to  be  made  upon  the  account, 
and  so  to  go  on  to  a  hearing  of  the  accounts. 


54.  In  all  suits  where  it  shall  appear,  upon  thesuUs^iB 
hearing  of  the  cause,  that  the  plaintifl'  had  not  proba-  '^"*"''' 
bilem  causam  Utigandi,  he  shall  pay  xmto  the  de- 
fendant his  utmost  costs,  to  be  assessed  by  the  court. 


55,  If  anybill,  answers, replication,  or  rejoinder,  shall  murreiC 


be  found  of  an  immoderate  length,  both  the  party  anda"^* 
the  counsel  under  whose  hand  it  passeth  shall  l>e  fined,   an' 
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56.  If  tbere  be  contained  in  any  bill,  answer,  i 
otiier  pleadings,  or  any  iiiten"0|2:atory,  any  matter  liirt 
loos  or  slanderous  against  any  that  is  not  party  to  I 
suit,  or  against  such  as  are  [)artie8  to  the  suit,  up 
matters  impertinent,  or  in  derogation  of  the  setlli 
authorities  of  any  of  his  Majesty's  courts ;  such  hii{ 
answers,  pleadings,  or  interrogatories  shall  be  ta 
off  the  file  and  suppressed,  and  the  parties  several! 
punished  by  commitment  or  ignominy,  as  shall  be 
tliought  fit,  for  the  abuse  of  the  court ;  and  the  coun- 
sellors at  law*  who  have  set  their  hands,  shall  likewise 
receive  reproof  or  punishment,  if  cause  be. 

57.  Demurrers  and  pleas  which  tend  to  discharge 
the  suit  shall  be  heard  first  upon  every  day  of  orders, 
that  the  subject  may  know  whether  he  shall  nee^ 
ther  attendance  oi*  no. 

58.  A  demurrer  is  j)roperly  upon  matter  defe 
contained  in  the  bill  itself,  and  no  foreign  matter;  bu^ 
a  plea  is  of  foreign  matter  to  discharge  or  stay 
suit,  as  that  the  cause  hath  been  formerly  dismissed, 
that  the  plaintiff  is  outlawed,  or  excommunicated ;  or 
there  is  another  hill  de|)ending  for  the  same  cause,  or 
the  like  :  and  such  plea  may  be  put  in  without  oath,  in 
case  where  the  matter  of  the  i>lea  apiM?ar  upon  record; 
but  if  It  be  any  tiling  that  doth  not  appear  upon  record, 
the  plea  must  be  upon  oath. 

59.  No  plea  of  outlawry  shall  be  allowed  without 
pleading  the  record  ^ub  pecle  sigilli ;  nor  idea  of  ex- 
communication, without  the  seal  of  the  ordinary. 

()0.  Where  any  suit  appeareth  upon  the  bill  to  be 
of  the  natures  which  are  regularly  to  be  dismii 
according  to  the  fifteenth  ordinance,  such  matter  is^ 
be  set  forth  by  way  of  demurrer. 

61.  Where  an  answer  shall  be  certified  insufficie 
the  defendant  is  to  pay  costs :  and  if  a  second  answ 
be  returned  insufllicient,  in  the  points  before  certifi 
insufficient,  then  double  costs,   and  upon   the 
treble  costs,  and  upon  the  fourth  quadmple  costs,  j 
then  to  be  committed  also  until  he  hath  made  a 
feet  answer,  and  to  be  examined  upon  interrogate 
touching  the  points  defective  in  his  answer ;  but  \\i 
answer  be  certified  sufficient,  the  plainthf  is  to  pay  < 
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62.  No  insufficient  answer  can  be  taken  hold  of 
after  replication  put  in,  because  it  is  admitted  suffi- 
cient by  the  replication. 

63.  An  answer  to  a  matter  charged  as  the  defend- 
kt's  own  fact  must  be  direct,  without  saying  it  is  to 
Bs  remembrance,  or  as  he  believeth,  if  it  be  laid 
Pill  »  within  seven  years  before ;  and  if  the  defendant 
deny  the  fact,  he  must  traverse  it  directly,  and  not 

way  of  negative  pregnant ;  as  if  a  fiact  be  laid  to 

done  with  divers  circumstances,  the  defendant  may 

It  traverse  it  literally  as  it  is  laid  in  the  bill,  but  must 

averse  the  point  of  substance ;  so  if  he  be  charged 

ith  the  receipt  of  one  hundred  pounds,  he  must  tra- 

rse  that  he  hath  not  received  a  hundred  pounds,  or 

fty  part  thereof;  and  if  he  hav^e  received  part,  he 

jst  set  forth  what  part. 

64.  If  a  hearing  be  prayed  upon  bill  and  answer, 
|be  answer  must  be  admitted  to  be  true  in  all  points, 
pKl  a  decree  ought  not  to  be  made,  but  upon  hearing 
the  answer  read  in  court. 

^65.  Where  no  counsel  appears  for  the  defendant  at 
t  hearing,  and  the  process  appears  to  have  been 
served,  the  answer  of  such  defendant  is  to  be  read  in 
court. 

%Q,  No  new  matter  is  to  be  contained  in  any  repli- 
cation, except  it  be  to  avoid  matter  set  forth  in  th^ 
defendant's  answer. 

67.  AU  copies  in  chancery  shall  contain  fifteen  Hues 
in  every  sheet  thereof,  written  orderly  and  unwaste- 
ly,  unto  which  shall  be  subscribed  the  name  of  the 
ncipal  clerk  of  the  office  where  it  is  written,  or  his 
Jty,  for  whom  he  will  answer,  for  which  only  sub* 
rlption  no  fee  at  all  shall  be  taken. 
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68.  All  commissions  for  examination  of  witnesses  commtssu 
shall  be  super  interr.  inclusis  only,  and  no  return  of  de-^"';^^^*^;^ 
positions  into  the  court  shall  be  received,  but  such  only  and  dcpos,!- 
as  shall  be  either  comprised  in  one  roll,  subscribed'^""''* 
pith  tlie  name  of  the  commissioners,  or  else  in  di- 
pkrs  rolls,  whereof  each  one  shall  be  so  subscribed. 
•   '6^.  If  both  parties  join  in  coaimission,  and  upon 
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waming  given  the  defendant  bring  his  commissioners, 
but  produceth  no  witnesses,  nor  ministereth  interrog^a- 
tones,  but  after  seek  a  new  commission,  the  same  shall 
not  be  granted :  but  nevertheless  upon  some  extraordi- 
nary  excuse  of  the  defendant's  default,  he  may  have 
liberty  granted  by  special  order  to  examine  his  wit- 
nesses in  court  upon  the  former  interrogatories,  giving 
the  plaintiff  or  his  attorney  notice,  that  he  may  exa- 
mine also  if  he  will. 

70.  The  defendant  is  not  to  be  examined  upon  in- 
terrogatories, except  it  be  in  vei*y  special  cases,  by 
express  order  of  the  court,  to  sift  out  some  fraud  or 
practice  pregnantly  appearing  to  the  court,  or  other- 
wise  upon  offer  of  the  plaintiff  to  be  concluded  by  the 
answer  of  the  defendant  without  any  liberty  to  disprove 
such  answer,  or  to  impeach  him  after  of  perjury. 

71.  Decrees  in  other  courts  may  be  read  upon 
hearing  without  the  warrant  of  any  special  order :  but 
no  depositions  taken  in  any  other  court  are  to  be  read 
but  by  special  order ;  and  regularly  the  court  g-ranteth 
no  order  for  reading  of  depositions,  except  it  be  be- 
tween the  same  parties,  and  upon  the  same  title  and 
cause  of  suit. 

72.  No  examination  is  to  be  had  of  the  credit  of  any 
witness  but  by  special  order,  which  is  sparingly  to  be 
granted. 

73.  Witnesses  shall  not  be  examined  in  perpetuam 
rei  memoriam,  except  it  be  upon  the  ground  of  a  bill 
first  put  in,  and  answer  thereunto  made,  and  the 
defendant  or  his  attorney  made  acquainted  with  the 
names  of  the  witnesses  that  the  plaintiff  would  have 
examined,  and  so  publication  to  be  of  such  witnesses; 
with  this  restraint  nevertheless,  that  no  benefit  shall  be 
taken  of  the  depositions  of  such  witnesses,  in  case  they 
may  be  brought  viva  voce  upon  the  trial,  but  only  to 
be  used  in  case  of  death  before  the  trial,  or  age,  or  ini- 
potency,  or  absence  out  of  the  realm  at  the  trial. 
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74.  No  witnesses  shall  be  examined  after  publica- 
JJJIJ^^.^  tion,  except  it  be  by  consent,  or  by  special  order,  ad 
Mmjitdkit.  inforrnandam  conscientiam  judicis,  and  then  to  be 
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brought  close  sealed  up  to  the  court  to  peruse  or  pub- 
lish, as  the  court  shall  think  good. 

75.  No  affidavit  shall  be  taken  or  admitted  by  any  Affidaviu. 
master  of  the  chancery,  tending  to  the  proof  or  disproof 

of  the  title,  or  matter  in  question,  or  touching  the 
merits  of  the  cause;  neither  shall  any  such  matter 
be  colourably  inserted  in  any  affidavit  for  serving  of 
process. 

76.  No  affidavit  shall  be  taken  against  affidavit, 
as  far  as  the  masters  of  the  chancery  can  have 
knowledge ;  and  if  any  such  be  taken,  the  latter  affi- 
davit shall  not  be  used  nor  read  in  court. 

77.  In  case  of  contempts  grounded  upon  force  or 
ill  words,  upon  serving  of  process,  or  upon  words  of 
scandal  of  the  court,  proved  by  affidavit,  the  party  is 
forthwith  to  stand  committed ;  but  for  other  contempts 
against  the  orders  or  decrees  of  the  court  an  attach- 
ment goes  forth,  first,  upon  affidavit  made,  and  then 
the  party  is  to  be  examined  upon  interrogatories,  and 
his  examination  referred ;  and  if  upon  his  examination 
he  confess  matter  of  contempt,  he  is  to  be  committed  ; 
if  not,  the  adverse  party  may  examine  witnesses  to 
prove  the  contempt:  and  therefore  if  the  contempt 
appear,  the  party  is  to  be  committed ;  but  if  not,  or 
if  the  party  that  pursues  tlie  contempt  do  fail  in  put- 
ting in  interrogatories,  or  other  prosecution,  or  fail  in 
the  proof  of  the  contempt,  then  the  party  chai-ged  with 
the  contempt  is  to  be  discharged  with  good  costs. 

7B.  They  that  are  in  contempt,  specially  so  far  as 
proclamation  of  rebellion,  are  not  to  be  heard,  neither 
in  that  suit,  nor  any  other,  except  the  court  of  special 
grace  suspend  the  contempt. 

79-  Imprisonment  upon  contempt  for  matters  past 
may  be  discharged  of  grace,  after  sufficient  punishment, 
or  otherwise  dispensed  with :  but  if  the  imprisonment 
be  for  not  performance  of  any  order  of  the  court  in 
force,  they  ought  not  to  be  discharged  except  they  first 
obey,  but  the  contempt  may  be  suspended  for  a  time. 

80.  Injunctions,  sequestration,  dismissions,  re- Petitiom. 
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tain^rs  upon  dismissions,  or  final  orders,  are  not  to  be 
granteii  ii[>on  petitions. 

81.  No  former  order  made  in  court  is  to  be  altered, 
crossed,  or  explained  upon  any  petition;  but  such 
orders  may  be  stayed  upon  petition  for  a  small  stay, 
until  the  matter  may  l»e  moved  in  court. 

82.  No  commission  for  examination  of  witnesses 
shall  be  discharg-ed ;  nor  no  examinations  or  depositions 
shall  he  suppressed  upon  petition,  except  it  be  upon 
point  of  course  of  the  court  first  referred  to  the  clerks, 
and  certificate  thereupon. 

83.  No  demurrer  shall  be  over-niled  upon  petiticin. 

84.  No  scire  facias  shall  be  awarded  upon  recog- 
Tiizances  not  enrolled,  nor  upon  recognizance*  en- 
rolled, unless  it  be  upon  examination  of  the  record 
with  the  writ ;  nor  no  recognizance  shall  be  enrolled 
after  the  year,  except  it  be  upon  special  order  frott 
the  lord  Chancellor. 

85.  No  writ  of  wefxefl/ reg"wi/m,  prohibition,  cwv 
sultation,  statute  of  Northampton,  certiorari  spe» 
cial,  or  procedendo  special,  or  certiorari  or  procC' 
dendo  genei-al,  more  than  once  in  the  same  cause; 
haheas  corpus f  or  corpus  cum  causa y  vi  laicaremoveiid'f 
or  restitution  tliereupon,  de  coronatore  et  viridari9 
tligendo,  in  case  of  a  moving  de  homine  repltg,  asstiu 
or  special  patent,  de  ballivo  amovend\  (''ari 
super  pra'sentaiionibns  Jaet,  coram  comvn.  se- 
war\  or  ad  quod  dampimmy  shall  pass  without  warrant 
under  the  lord  Chanceilor^s  hand,  and  signed  by  hitt* 
save  such  writs  ad  quod  dampnumy  as  shall  be  signed 
master  attorney. 

86.  Writs  of  privilege  are  to  be  reduced  to  a  be 
rule,  both  for  the  number  of  pei-sons  that  shall  bt 
privileged,  and  for  the  case  of  the  privilege :  ©ad 
as  lor  the  numlier,  it  shall  l^e  set  down  by  schedakt 
for  the  case,  it  is  to  be  understood,  that  besides  |kt» 
sons  privileged  as  attendants  upon  the  court,  suitoft 
and  witnesses  aie  only  to  have  privilege,  eundoy  ft* 
deundo^  et  morando,  for  their  necessary  attendaiu:tt 
and  not  otherwise ;  and  that  such  writ  of  privilege  dis- 
ebargeth  only  an  arrest  upon  the  first  process,  but  yet, 
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where  at  such  times  of  necessaiy  attendance  the  party 
is  taken  in  execution,  it  is  a  contempt  to  the  court, 
and  accordingly  to  be  punished. 

87.  No  supplicavit  for  tlie  g-ood  behaviour  shall  be 
granted,  b\it  upon  articles  grounded  upon  the  oath  of 
two  at  the  leasts  or  certificate  upon  any  one  justice  of 
assize,  or  two  justices  of  the  peace,  ivith  affidavit  that 
it  is  their  hands,  or  by  order  of  the  star-chamber,  or 
chancery,  or  other  of  the  King's  courts. 

88.  No  recognizance  of  the  good  behaviour,  or  the 
peace,  taken  in  the  country,  and  certified  into  the 
petty  bag,  shall  be  filed  in  the  yeai'  without  warrant 
from  the  lord  Chancellor. 

89.  Writs  of  tie  exeat  regnuin  are  properly  to  be 
granted  according  to  the  suggestion  of  the  writ,  in  re- 
spect of  attempts  prejudicial  to  the  King  and  state,  in 
wliich  case  the  lord  Chancellor  will  grant  them  upon 
prayer  of  any  the  principal  secretaries  without  cause 
she\ving,  or  upon  such  information  as  his  lordship  shall 
think  of  weight:  but  otherwise  also  they  may  be 
granted,  according  to  the  practice  of  long  time  used, 
in  case  of  interlopers  in  trade,  great  bankrupts,  in 
whose  estate  many  subjects  are  interested,  or  other 
cases  that  concern  multitudes  of  the  King's  subjects, 
also  in  case  of  duels,  and  divers  others. 

90.  All  writs,  certificates,  and  w^hatsoever  other 
process  ret.  coram  Rege  in  Cane,  shall  be  brought 
into  the  chapel  of  the  rolls,  within  convenient  time 
after  the  return  thereof,  and  shall  lie  there  filed  upon 
their  proper  files  and  bundles  as  they  ought  to  be; 
except  the  depositions  of  witnesses,  which  may  remain 
with  any  of  the  six  clerks  by  the  space  of  one  year 
next  after  the  cause  shall  be  determined  by  decree,  or 
otherwise  be  dismissed. 

91-  AH  injunctions  shall  be  enrolled,  or  the  trans- 
cript filed,  to  the  end  that  if  occasion  be,  the  court 
niay  take  order  to  award  writs  of  scire  facias  there- 
upon, as  in  ancient  time  hath  l>een  used. 

92.  All  days  given  by  the  court  to  sheriffs  to  re- 
turn their  writs,  or  bring  in  their  prisoners  up<in  writs 
of  privilege,  or  otherwise  between  party  and  pai'ty. 
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shall  be  filed,  either  in  the  register's  office,  or  in  the 
petty-bag  respectively ;  and  all  recognisances  taken  to 
the  King's  use,  or  unto  the  court,  shall  be  duly  in- 
rolled  in  convenient  time,  with  the  clerks  of  the  in- 
rollment,  and  calendars  made  of  thcni,  and  the  calen- 
dars every  Michaelmas  term  to  be  presented  to  the 
lord  Chancellor. 

93.  In  case  of  suits  upon  the  commissions  for  cha- 
rital>le  uses,  to  avoid  charge,  there  shall  need  no  bilJ, 
but  only  exceptions  to  the  decree,  and  answer  forth- 
with to  be  made  thereunto  ;  and  thereupon,  and  upon 
sight  of  the  inquisition,  and  the  deci-ee  brought  unto 
the  lord  Chancellor  by  the  clerk  of  the  petty -bag,  his 
lordship,  upon  perusal  thereof,  will  give  order  under 
his  hand  for  an  absolute  decree  to  be  drawn  up. 

94.  Upon  suit  for  the  commission  of  sewers,  the 
names  of  those  that  are  desired  to  be  commissioners 
are  to  be  jircsented  to  the  lord  Chancellor  in  writing:; 
then  his  lordship  will  send  the  names  of  some  privy 
counsellor,  lieutenant  of  the  shire,  or  justices  of  assize, 
being  resident  in  the  parts  for  which  the  commission 
is  prayed,  to  consider  of  them,  that  they  be  not  put  in 
for  private  respects  j  and  upon  the  return  of  such 
opinion,  his  lordship  will  give  farther  order  for  the 
commission  to  pass. 

95.  No  new  commission  of  sewers  shall  l)e  granted 
wliile  the  first  is  in  force,  except  it  l^e  upon  discovery 
of  abuse  or  fault  in  the  first  commissioners,  or  other- 
wise upon  some  great  or  weighty  ground. 

96.  No  commission  of  bankrupt  shall  be  granted 
but  upon  petition  first  exhibited  to  the  lord  Chancel- 
lor, together  with  names  presented,  of  which  his  lord- 
ship  wiU  take  consideration,  and  always  nungle  some 
learned  in  the  law  witJi  the  rest ;  yet  so  as  care  lje 
taken  that  the  same  parties  be  not  too  often  used  in 
commissions ;  and  likewise  care  is  to  be  taken  that 
bond  with  good  surety  be  entered  into,  in  200/.  at 
least,  to  prove  him  a  bankrupt. 

97.  No  commission  of  delegates  in  any  cause  of 
weight  shall  be  awarded,  but  upon  petition  preferred 
to  the  lord  Chancellor,  who  will  name  the  commis- 
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sioners  himself,  to  the  end  they  may  be  persons  of 
convenient  quality,  having  regard  to  the  weight  of 
the  cause,  and  the  dignity  of  the  court  from  whence 
the  appeal  is. 

98.  Any  man  sliall  be  admitted  to  defend  in  forma 
pauperis^  upon  oath,  hut  for  plaintiffs  they  are  ordi- 
narily to  Be  referred  to  the  coiirt  of  requests,  or  to  the 
provincial  councils,  if  the  case  aiise  in  those  juris- 
dictions, or  to  some  gentlemen  in  the  country,  except 
it  be  in  some  special  cases  of  commiseration,  or 
potency  of  the  adverse  party. 

99-  Licences  to  collect  for  losses  by  fire  or  water  are 
not  to  be  granted,  but  upon  good  certificate ;  and  not 
lor  decays  of  suretyship  or  debt,  or  any  other  casualties 
whatsoever ;  and  they  aie  rarely  to  be  renewed ;  and 
they  are  to  be  directed  ever  unto  the  county  where 
the  loss  did  arise,  if  it  were  by  fire,  and  the  counties 
that  abut  upon  it,  as  the  case  shall  require ;  and  if  it 
were  by  sea,  then  unto  tlie  county  where  the  port  is, 
from  whence  the  ship  went,  and  to  some  sea-counties 
adjoining. 

lOD.  No  exemplification  shall  be  made  of  letters 
patents,  inter  alia,  witli  omission  of  the  general 
words ;  nor  of  records  made  void  or  cancelled ;  nor  of 
the  decrees  of  this  court  not  inroUed ;  nor  of  depo- 
sitions by  parcel  and  fractions,  omitting  the  residue  of 
the  depositions  in  court,  to  which  the  hand  of  the 
examiner  is  not  subscribed;  nor  of  records  of  the 
court  not  being  inrolled  or  filed;  nor  of  records  of 
any  other  court,  before  the  same  be  duly  certified  to 
this  court,  and  orderly  filed  here ;  nor  of  any  records 
upon  the  sight  and  examination  of  any  copy  in  paper, 
but  upon  sight  and  examination  of  the  original. 

J  01.  And  because  time  and  experience  may  disco- 
ver some  of  these  rules  to  be  inconvenient,  and  some 
other  to  be  fit  to  be  added ;  therefore  his  lordsliip  in- 
tendeth  in  any  such  case  from  time  to  time  to  publish 
any  such  revocations  or  additions. 
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THE 

PASSAGES  IN  PARLIAMENT 

AGAIMST 

'FRANCIS,  VISCOUNT  ST.  ALBAK 

LORD  CHANCELLOR  OF  ENGLAND. 
Anno  Domini  1620,  and  1621. 


On  Monday,  the  nineteenth  day  of  March,  16S0,  iri 
the  afternoon,  the  commons  had  a  conference  with  the 
lords ;  which  conference  was  reported  the  next  day  by 
the  lord  treasurer,  [who]  delivered  the  desire  of  the 
commons  to  inform  their  lordships  of  the  great  abuses 
of  the  courts  of  justice:  the  information  whereof  was 
>  divided  into  these  three  parts. 
First,  The  persons  accused. 
Secondly,  ()f  the  matters  objected  against  them. 
Thudly,  Their  proof. 

The  persons  are  the  lord  Chancellor  of  England, 
and  the  now  bishop  of  liandafT,  being  then  no  bishop. 
i  but  Dr.  Field. 

The  incomparable  good  parts  of  the  lord  Chancellor 

f  were  highly  commended,  his  place  he  holds  magnified, 

from  whence  bounty,  justice,  and  mercy  were  to  be 

i  distributed  to  the  subjects,  with  which  he  was  solely 

trusted,  whither  all  great  causes  wei*e   drawn,  and 

I  from  whence  no  appeal  lay  for  any  bijustice  or  wrong 

done,  save  to  the  parliament. 

That  the  lord  Chancellor  is  accused  of  great  bribery 
and  corruption,  committed  by  him  in  this  eminent 
place,  whereof  two  cases  were  alledged : 

The  one  conceniing  Christopher  Awbrey,  tmd  the 
other  concerning  Edward  Egerton.  In  the  cause 
depending  in  the  Chancery  between  this  Awbrey  and 
Sir  William  Bronker,  Awbrey  feeling  some  hard 
measure,  was  advised  to  give  the  lord  Chancellor 
J  00/.  the  which  he  delivered  to  his  counsel  Sir  George 
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Hastingfs,  and  he  to  the  lord  Chancellor.  This  busi- 
ness proceeding  slowly  notwithstanding,  Awbrcy  did 
write  divers  letters,  and  delivered  them  to  the  lord 
Chancellor,  but  coidd  never  have  any  answer  from 
his  lordship ;  but  at  last  delivering  another  letter,  his 
lordship  answered.  If  he  importuned  hira  he  would 
lay  him  by  the  heels. 

The  proofs  of  this  accusatirm  are  five : 

The  first,  Sir  George  Hastings  related  it  long  since 
unto  Sir  Charles  Montague. 

Secondly,  the  lord  Chancellor,  fearing  this  would 
♦  be   complained  of,  desired  silence    of    Sir   George 
Hastings. 

Thirdly,  Sir  Cieorge  Hastings's  testimony  thereof; 
which  was  not  vohnitar}%  but  urged. 

Fourthly,  the  lord  Chancellor  desired  Sir  George 
Hastings  to  bring  the  party  Awbrey  unto  him ;  and 
promised  redress  of  the  wrong  done  him. 

Fifthly, that  the  lordChancellor  said  untoSirGeorge 
Hastings,  if  he  would  affirm  the  giving  of  this  100/. 
his  lordship  would  and  must  deny  it  upon  his  Jionour. 

The  case  of  Mr.  Edward  Egerton  is  this:  There 
being  divers  suits  between  Edward  Egerton  and  Sir 
Kowland  Egerton  in  the  chancery,  Edward  Egerton 
presented  his  lordship,  a  little  after  he  was  lord 
Keeper,  with  a  bason  and  ewer  of  50/.  and  above, 
and  afterwards  he  delivered  unto  Sir  George  Hastings 
and  Sir  Richard  Young  400/.  in  gold,  to  be  presented 
unto  his  lordship.  Sir  Richard  Young  presented  it, 
his  loixlship  took  it,  and  poised  [it],  and  said,  it  was 
too  much ;  and  returned  answer,  That  Mr.  Egerton 
had  not  only  enriched  him,  but  had  laid  a  tye  upon 
his  lordship  to  do  him  favour  in  all  his  just  causes. 

The  proofs  are  the  testimony  of  Sir  George  Hastings, 
and  the  testimony  of  JNfercfil  a  scrivener,  thus  far : 
That  he  took  up  700/.  for  Mr.  Egerton,  Mr.  Egerton 
then  telling  him,  that  a  great  part  of  it  was  to  be- 
given  to  the  lord  Chancellor ;  and  that  Mr.  Egerton 
afterwards  told  him,  that  the  400/.  in  gold  was  given 
to  the  lord  Chancellor.  At  this  cont'ei-ence  was  farther 
declared  of  a  bishop,  who  was  touched  in  this  business, 
upon  the  bye,  whose  function  was  much,  1\oxvq\jx^^, 
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Hit  his  person  touched  herein  :  this  business  depend- 
ing^ being  ordered  against  Edward  Egerton,  he  pro- 
cured a  new  reference  thereof  from  the  King-  to  the 
lord  Chancellor :  his  lordship  demanded  the  parties  to 
be  bound  in  600Q  marks,  to  stand  to  his  lordship's 
award :  they  having  entered  into  that  bond,  his  lord- 
ship awarded  the  matter  against  Edward  Egerton  for 
Sir  Rowland  Egerton  ;  and  Edward  Egerton  refusing 
to  stand  to  the  said  award,  a  new  bill  was  exhibited 
in  the  chancery ;  and  thereupon  his  lordship  ordered 
that  his  bond  of  6000  marks  should  be  assigned  unto 
Sir  Rowland  Egerton,  and  he  to  put  the  same  in  suit 
in  his  lordship's  name. 

The  bishop  of  Landaff,  as  a  friend  to  Mr.  Edward 
Egerton,  advised  with  Randolph  Damport  and  Butler, 
which  Butler  is  now  dead,  that  they  would  procure  a 
stay  of  the  decree  of  that  award,  and  procure  a  new 
hearing :  it  was  agreed  that  6000  marks  should  be 
given  for  this  by  Edward  Egerton,  and  shared 
amongst  them,  and  amongst  certain  noble  persons. 

A  recognisance  of  10,000/.  was  required  from  Mr. 
Egertoato  the  bishop  for  the  performance  hereof:  the 
bishop  his  share  of  this  6000  marks  was  to  have 
[been]  so  great,  as  no  court  of  justice  would  allow: 
they  produce  letters  of  the  bishop  naming  the  sum, 
and  setting  down  a  course  how  this  6000  marks 
might  be  raised,  namely,  the  land  in  question  to  be 
decreed  for  Mr.  Egerton,  and  out  of  that  the  money 
to  be  levied ;  and  if  this  were  not  effected,  then  the 
bishop  in  verba  sacerdotis  promised  to  deliver  up  this 
recognisance  to  be  cancelled.  The  new  recognisance 
is  sealed  accordingly,  and  Randolph  Damport  rides  to 
the  court,  and  moved  the  lord  Admiral  for  his  lord- 
ship's letter  to  the  lord  Chancellor  herein  :  but  his  lord- 
ship denied  to  meddle  in  a  cause  depending  in  suit. 

Then  the  said  Randolph  Dampoit  assayed  to  get 
the  King's  letter,  but  failed  therein  also :  so  that  the 
good  they  intended  to  Mr.  Egerton  was  not  eifected; 
and  yet  the  bishop,  though  required,  refused  to  deli- 
ver up  the  said  recognisance,  until  Mr.  Egertou 
threatened  to  complain  therefore  unto  the  King. 

r  Je  shewed  u\so  U\at  t\\e  couwxvwv?.  ^«i  \.\vr^se,  that 
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if  any  more  of  this  kind  happen  to  be  complained  of 
before  them,  they  will  present  the  same  to  your  lord- 
ships, wherein  they  shall  foliow  tlie  ancient  precedents* 
which  shew  that  great  persons  have  been  accused  for 
the  Hke  in  parliament. 

They  humbly  desire,  that  forasmuch  as  this  con- 
cemeth  a  person  of  so  great  eminency,  it  may  not  de- 
pend long  before  your  lordships ;  that  the  examination 
of  the  proofs  may  be  expedited,  and  if  he  be  found 
guilty,  then  to  be  punished ;  if  not  guilty,  the  now 
accusers  to  be  punished. 

This  being  reported,  the  lord  Admiral  presented  to 
the  house  a  letter  written  unto  their  lordships,  the 
tenor  whereof  foUoweth : 
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To  the  Right  Honourable  his  very  good  Lords, 
The  Lords  Spiritual  and  Temporal,  in  the 
Upper  House  of  Parliament  assembled. 


"  Ml/  very  good  Lords, 

"  I  HUMBi.Y  pray  your  lordships  all,  to  make  a 
favourable  and  true  construction  of  my  absence.  It 
is  no  feigning  or  fainting,  but  sickness  both  of  my 
heart  and  of  my  back,  though  joined  with  that  com- 
fort of  mind,  that  persuadeth  me  that  I  am  not  far 
from  heaven,  whereof  I  feel  the  fii^t-fruits. 

*f  And  because,  whether  I  live  or  die,  I  would  be 
glad  to  preserve  my  honour  and  fame,  so  far  as  I  am 
worthy  ;  hearing  that  some  complaints  of  base  bri- 
bery are  coming  before  your  lordships,  my  requests 
unto  your  lordships  are  : 

"  First,  That  you  will  maintain  me  in  your  good 
opinion,  without  prejudice,  until  my  cause  be 
heard. 

"  Secondly,  That,  in  regai'd  I  have  sequestered  my 
mind  at  this  time,  in  great  part,  from  worldly  mat- 
ters, thinking  of  my  account  and  answers  in  a  higher 
court ;  your  lordships  will  give  me  convenient  time, 
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"  according  to  the  course  of  other  courts,  to  advise 
"  with  my  counsel,  and  to  make  my  answer ;  wherein, 
"  nevertheless*  my  counsel's  part  will  be  the  least : 
**  for  I  shall  not,  by  the  grace  of  God,  trick  up  anin- 
"  nocency  with  cavillations,  but  plainly  and  ingenu- 
"  ously,  as,  your  lordships  know,  my  manner  is,  de- 
"  clare  what  I  know  or  remember. 

"  Thirdly,  That  according  to  the  course  of  justice 
**  I  may  be  allowed  to  except  to  the  witnesses  brought 
'*  against  me,  and  to  move  questions  to  your  lordships 
"  for  their  cross  examinations,  and  likewise  to  pro- 
"  duce  my  own  witnesses  for  the  discovery  of  the 
«  truth. 

**  And  lastly,  That  if  there  be  any  more  petitions  of 
"  Uke  nature,  that  your  lordships  would  be  pleased  not 
*'  to  take  any  prejudice  or  apprehension  of  any  number 
"  or  muster  of  them,  especially  against  a  judge  that 
"  makes  2000  orders  and  decrees  in  a  year,  not  to 
•*  speak  of  the  courses  that  have  been  taken  for  hunt- 
"  ing  out  complaints  against  me,  but  that  I  may 
"  answer  them,  according  to  the  rules  of  justice,  se- 
"  verally  and  respectively. 

*'  These  requests,  I  hope,  appear  to  your  lordships 
!*  no  other  than  just.  And  so,  thinking  myself  happy 
**  to  have  so  noble  peers,  and  reverend  prelates  to 
**  discern  of  my  cause,  and  desiring  no  privilege  of 
"  greatness  for  subterfuge  of  guiltiness,  but  meaning, 
**  as  I  said,  to  deal  fairly  and  plainly  \\^th  your  lord- 
"  ships,  and  to  put  myself  upon  your  honours  and 
"  favours,  I  pray  Gk)d  to  bless  your  counsels  and 
•*  persons.     And  rest 

"  Four  lordships  humble  servant, 

J9  March,  iSSO.  **   Fr.  ST.  ALBAN,  CoftcJ' 

Upon  which  letter  answer  was  sent  from  the  lords 
unto  the  said  lord  Chancellor  on  the  said  twentieth  of 
March,  namely.  That  the  lords  received  his  Iwdship's 
letter,  delivered  unto  them  by  the  lord  Admiral :  they 
intend  to  proceed  in  his  cause  now  before  their  lord- 
ships, according  to  the  right  role  of  justice,  and  they 
shall  be  glad  if  his  lordship  shall  clear  his  honour 
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therein  :  to  which  end  they  pray  liis  lordship  to  pro- 
vide for  his  just  defence. 

And  afterwards,  on  Wednesday,  the  twenty-first  of 
March,  the  commons  sent  a  message  unto  the  lords 
concerning  their  further  complaint  against  the  said 
lord  Chancellor,  wliich  consisted  of  these  four  points, 
namely. 

The  first  in  chancery  being  between  the  lady  Whar- 
ton plaintiff^  and  Wood  and  others  defendants,  upon 
cross  bills;  the  lord  Chancellor  upon  ht^aring  wholly 
dismissed  them ;  but  upon  entry  of  the  order,  the 
a'oss  bill  against  the  lady  Wharton  was  only  dis- 
missed ;  and  afterwards,  for  a  bribe  of  1^00/.  given  by 
the  lady  Wharton  to  the  lord  Chancellor,  his  lordship 
decreed  the  cause  farther;  and  thtn  hearing  that 
Wood  and  the  other  defendants  complained  thereof  to 
the  house  of  commons,  his  lordship  sent  for  them, 
and  damned  that  decree  as  unduly  gotten  ;  and  when 
the  lady  Wharton  began  to  complain  thereof,  his  lord- 
ship sent  for  her  also,  and  promised  her  redress,  say- 
ing, "  That  decree  is  not  yet  entered." 

Secondly,  in  the  suit  between  Hall  plaintiff,  and 
Holmao  defendant ;  Holman  deferring  his  answer  was 
committed  to  the  Fleet,  where  he  lay  twenty  weeks, 
and  petitioning  to  be  delivered,  was  answered  by 
some  about  the  lord  Chancellor,  The  bill  shall  be  de- 
creed against  him,  pro  cotijessoy  unless  he  would  enter 
into  a  2000^.  bond  to  stand  to  the  lord  Chancellor's 
order ;  wliich  he  refusing,  his  liberty  cost  him  one 
way  or  other  one  thousand  pounds.  Holman  being 
freed  out  of  the  Fleet,  Hall  petitioned  to  the  lord 
Chancellor,  and  Holman  finding  his  cause  to  go  hard 
with  him  on  his  side,  complained  to  the  commons  ; 
whereupon  the  lord  Chancellor  sent  for  him,  and,  to 
pacify  him,  told  him  he  should  have  what  order  he 
would  himself. 

Thhdly,  in  the  cause  between  Smithwicfce  and 
Wiche,  the  matter  in  question  being  for  accounts  with 
the  merchant,  to  whom  it  was  referred,  certilied  in 
the  behalf  of  Sniithwicke ;  yet  Smithwicke,  to  obtain 
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a  decree,  was  told  by  Mr,  Burrough,  one  near  to  the 
lord  Chancellor,  that  it  must  cost  him  200/.  which  he 
paid  to  Mr.  Biinough  or  Mr.  Hunt,  to  the  use  of 
the  lord  Chancellor ;  and  yet  the  lord  Chancellor  de- 
creed but  one  part  of  the  certificate ;  ivhereupon  he 
treats  again  with  Mr.  Burrough,  who  demanded  ano- 
ther 100/.  which  Smith wicke  also  paid  to  the  use  of 
the  lord  Chancellor.  Then  his  lordship  referred  the 
accounts  again  to  the  same  merchant,  who  certified  it 
again  for  Smitliwicke ;  yet  his  lordship  decreed  the 
second  pai-t  of  the  certificate  against  Smith  wicke,  and 
the  first  part,  which  was  formerly  decreed  for  him, 
his  lordshi[>  made  doubtful:  Smithwicke  petitioned 
to  the  lord  Chancellor  for  his  money  again :  and 
Smithwicke  had  all  his  money,  save  201.  kept  back 
by  Hunt  for  a  year. 

The  lord  Chief  Justice  also  delivered  three  petitions, 
which  his  lordship  received  yesterday  from  the  com- 
mons: the  first  by  the  lady  Wharton,  the  second  hj 
Wood  and  Farjetor  and  others,  and  the  third  by 
Smithwicke. 

The  fourth  part  of  the  message  consists  only  of 
instructions  delivered  unto  the  commons  by  one 
ChurchiU  a  register,  concerning  divers  bribes  and 
abuses  in  the  chancery,  which  the  commons  desire 
may  be  examined. 

The  lords,  in  the  mean  time,  proceeded  to  the  ex- 
amination of  the  complaints,  and  took  divers  exami- 
nations of  witnesses  in  tlie  house,  and  appointed  a 
select  committee  of  themselves  to  take  examinations 
also. 

And  on  Wednesday,  the  twenty-fourth  of  April,  the 
Prince  his  highness  signified  unto  their  lordships,  that 
the  said  lord  Chancellor  had  sent  a  submission  unto 
their  lordships,  which  was  presently  read  in  hac 
verba : 


To  the  Right  Honourable  the  Lords  of  the  Par- 
liament in  the  Upper  House  assembled. 

The  humble  Submission  and  Supplication  of  the  Lord 
Chancellor. 

"  //  maif  please  your  lordsJups^ 

**  I  SHALL  humbly  crave  at  your  lordships  hands  a 
•*  benign  interpretation  of  that  which  I  shall  now 
"  write ;  for  words  that  come  from  wasted  spirits,  and 
**  an  oppressed  mind,  are  more  safe  in  being  deposited 
**  in  a  noble  construction,  than  in  being  circled  with 
**  any  reserved  caution. 

"  This  being  moved,  and  as  I  hope  obtained,  in  the 
"  nature  of  a  protection  for  all  that  I  shall  say ;  I  shall 
"  now  make  into  the  rest  of  that,  wherewith  I  sliall  at 
**  this  time  trouble  your  lordships,  a  very  strange  en- 
"  trance:  for  in  the  midst  of  a  state  of  as  great  afflic- 
•*  tion,  as  I  think  a  mortal  man  can  endure,  honour 
**  being  above  life,  I  shall  begin  with  the  professing  of 
"  gladness  in  some  things. 

**  The  first  is,  That  hereafter  the  greatness  of  a 
"  judge,  or  magistrate,  shall  be  no  sanctuary  or  pro- 
"  tection  of  guiltiness ;  whicli,  in  few  words,  is  the 
"  beginning  of  a  golden  world. 

**  The  next,  That  after  this  example,  it  is  hke  that 
"judges  wiU  fly  from  any  thing  that  is  in  the  Ukeness 
**  of  coriiiption,  though  it  were  at  a  gi'eat  distance,  as 
"  from  a  serpent ;  which  tendeth  to  the  purging  of  the 
"  courts  of  justice,  and  the  i-educing  them  to  their  true 
*'  honour  and  splendor. 

**  And  in  these  two  points,  God  is  my  witness,  that 
"  though  it  be  my  fortune  to  be  the  anvil,  w  hereupon 
**  those  good  effects  are  beaten  and  wrought,  I  take 
**  no  small  comfort. 

*•  But  to  pass  from  the  motions  of  my  heart,  where- 
"  of  God  is  only  judge,  to  the  merits  of  my  cause, 
"  ^\  litTeof  your  lordships  are  judges,  under  God  and 
"  his  lieutenant.  I  do  understand  there  hath  been 
"  Jieretofore  expected  from  me  some  justification :  and 
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"  therefore  I  have  chosen  one  only  justification,  out  of 
"  the  justification  of  Job.    For  after  the  clear  submis- 
•  "  sion  and  confession  which  I  shall  now  make  unto 

"  your  lordships,  I  hope  I  may  say  and  justiiy  with 
**  Job  in  these  words,  /  have  not  hid  my  sins,  as  did 
"  Adairiy  nor  concealed  myfaulta  in  viy  bosom.  This 
"  is  the  only  justification  which  I  will  use. 

**  It  resteth  therefore,  that,  without  fig-leaves,  I  do 
**  ingenuously  confess  and  acknowledge,  that  having 
**  understood  the  particulars:  of  the  charge,  not  formally 
**  from  the  house,  but  enough  to  inform  my  conscience 
"  and  my  memory,  1  find  matters  sufficient  and  full, 
**  both  to  move  me  to  desert  my  defence,  and  to  move 
"  your  lordships  to  condemn  and  censure  me. 

'*  Neither  will  I  trouble  your  lordships  by  singling 

"  those  particulars  which  I  think  might  fall  off,  Quid 

Horgi,  Ep. «  /g  ea'cmptajuvat  ,spijiis  de  pluribus  una  ?  Neither 

I       '  '  "■       **  wall  I  prompt  your  lordships  to  observe  upon  the 

I  «*  proofs,  where  they  come  not  home,  or  the  scruple 

^H  •*  touching  the  credit  of  the  witnesses.     Neither  will 

^H  "  I  represent  to  your  lordships,  how  far  a  defence  in 

^H  "  divers  things  mought  extenuate  the  offence  in  re- 

^H  **  spect  of  the  time  and  manner  of  the  gift,  or  the  like 

^H  "  circumstances.  But  only  leave  these  things  to  spring 

^H  •*  out  of  your  own  noble  thoughts,  and  observations  df 

^^  **  the  evidence,  and  examinations  themselves;  and  cha- 

r  <*  ritably  to  wind  about  the  particulars  of  the  charge, 

**  here  and  there,  as  God  shall  put  into  your  minds; 

«  and  so  submit  myself  wholly  to  your  piety  and  grace. 

"  And  now,  I  have  spoken  to  your  lordships  as 

**  judges,  I  shall  say  a  few  words  to  you  as  peers  and 

"  prelates ;   humbly  commending  my  cause  to  your 

**  noble  minds  and  magnanimous  affections. 

"  Your  lordships  are  not  simply  judges,  but  parlia- 
**  mentary  judges ;  you  have  a  farther  extent  of  arln- 
**  trary  power,  than  other  courts.  And  if  your  lord- 
*'  ships  be  not  tied  by  ordinary  courses  of  courts  or 
*'  precedents  in  points  of  strictness  and  severity,  much 
**  more  in  points  of  mercy  and  mitigation. 

"  And  yet  if  any  thing  which  I  shall  move,  nought 
'*  be  coBtraiy  t^  your  worthy  ends  to  introduce  a  re- 
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**  formation,  I  should  not  seek  it :  but  herein  I  beseedi 
"  your  lordships  to  give  me  leave  to  tell  you  a  story. 
"  Titus  Manlius  took  his  son's  life  for  giving  battle 
"  against  the  prohibition  of  his  general :  not  many 
**  years  after  the  like  severity  was  pursued  by  Papirius 
"  Cursor,  the  dictator,  against  Quintus  Maximus;  who 
**  being  upon  the  |X>int  to  be  sentenced,  by  the  inter- 
**  cession  of  some  principal  persons  of  the  senate  was 
•*  spared:  whereupon  Livy  maketh  this  grave  and 
"  gracious  observation ;  Neque  minus  Jirmata  est 
**  disviplina  mititaris  periculo  Quinti  Masimi,  quam 
**  miserabili  suppiicio  Titi  Manlii.  The  discipline  of 
*•  war  was  no  less  established  by  the  questioning  of 
**  Quintus  Maximus,  than  by  the  punishing  of  Titus 
**  Manlius.  And  the  same  reason  is  of  the  reforma- 
••  tion  of  justice;  for  the  questioning  of  men  of  emi- 
"  nent  places  hath  the  same  terror,  though  not  the 
**  same  rigoiup  with  the  punishment. 

"  But  my  case  standeth  not  there ;  for  my  humble 
**  desire  is,  that  his  JVIajesty  would  take  the  seal  into 
•*  his  hands;  which  is  a  great  downfal,  and  may  serve, 
"  I  hope,  in  itself,  for  an  expiation  of  my  faults. 

"  Therefore,  if  mercy  and  mitigation  be  in  your 
**  power,  and  do  no  ways  cross  your  noble  ends,  why 
**  shbuld  I  not  hope  of  your  lordships  favour  and  com- 
•*  miseration  ? 

**  Your  lordships  will  be  pleased  to  behold  your 
**  chief  pattern,  the  King  our  sovereign,  a  King  of  in- 
"  comparable  clemency,  and  whose  heart  is  iuscnita- 
•*  ble  for  wisdom  and  goodness.  Your  lordships  will 
**  remember  that  there  sat  not  these  hundi-ed  years 
•*  before,  a  Prince  in  your  house,  and  never  such  a 
*'  Prince,  whose  presence  deserves  to  be  made  memo- 
**  rable  by  records  and  acts  mixed  of  mercy  and  jus- 
«*  tice.  Your  lordships  are  either  nobles,  and  com- 
**  passion  ever  beateth  in  the  veins  of  noble  blood,  or 
«*  reverend  prelates,  whoaie  the  servants  of  Him,  who 
**  would  not  break  the  bruised  reed,  nor  quench  the 
"  smoaking  flax.  You  all  sit  upon  one  high  stage,  and 
"  therefore  cannot  but  be  more  sensible  of  the  changes 
<*  of  the  world,  and  of  the  fall  of  any  of  high  place* 
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"  Neither  will  your  lordships  forget  that  there  are 
**  vitia  temporis,  as  well  as  vitia  hominis ;  and  that 
**  the  begin ning  of  reformations  hath  the  contrary 
**  power  of  the  pool  of  Bethesda ;  for  that  had  strength 
"  to  cure  him  only  that  was  first  cast  in,  and  this  hath 
'*  commonly  strength  to  hurt  him  only  that  is  first 
"  cast  in.  And  for  my  part,  I  wish  it  may  stay  there 
"  and  go  no  farther. 

"  Lastly,  1  assure  myself,  your  lordships  have  a 
**  noble  feeling  of  me,  as  a  member  of  your  own  body, 
**  and  one  that  in  this  very  session  had  some  taste  of 
**  your  loving  affections ;  whicli,  I  hope,  was  not  a 
**  lightening  bctbre  the  death  of  them,  but  rather  a 
"  sjmrk  of  that  grace,  which  now  in  the  conclusion 
"  will  more  appear. 

"  And  therefore  my  humble  suit  to  your  lordships 
"  is,  Tliat  my  jwnitent  submission  may  be  my  sen- 
"  tencc,  and  the  loss  of  the  seal  my  punishment;  and 
"  that  your  lordships  will  spare  any  farther  sentence, 
*'  but  recommend  me  to  his  Majesty's  grace  and  par- 
"  don  for  all  tliat  is  past.  God's  holy  Spirit  be  among- 
*'  you. 

'*  Your  lordMps  humble  servants  and  suppliant^ 

28d  April,  1621.  **  Fr.  St.  Alban,  Canc,"* 

The  lords  having  considered  of  this  submission,  and 
heard  the  collections  of  corruptions  charged  upon  the 
said  lord  Chancellor,  and  the  proofs  thereof  read,  they 
sent  a  copy  of  the  same  without  the  proofs  unto  him 
the  said  lord  Chancellor,  by  Mr.  Baron  Denham,  and 
Mr.  Attorney-Cieneral,  with  this  message  from  their 
lordships,  namely. 

That  the  lord  ChanceIlor*s  confession  is  not  fully 
set  down  by  Ids  lordship,  in  the  said  submission,  for 
three  causes. 

1.  First,  his  lordship  confesseth  not  any  particular 
bribe  or  corruption. 

2,  Nor  shewcth  how  his  lordship  heai-d  the  charge 
thereof.  Q 
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3.  The  confession,  such  as  it  is,  is  afterwards  ex- 
tenuated in  the  same  submission ;  and  therefore  the 
lords  have  sent  him  a  particular  of  the  charge,  and  do 
expect  his  answer  to  the  same  with  all  convenient  ex- 
pedition. 

Unto  which  message  the  lord  Chancellor  answered, 
"  that  he  would  return  the  lords  an  answer  with  speed.** 

And  on  the  twenty-fifth  of  Apnl  the  lords  consider- 
ed of  the  lord  Chancellor's  said  answer,  sent  imto  their 
message  yesterday,  and  sent  a  second  message  unto  his 
lordship  to  this  effect,  by  the  said  Mr.  Baron  Denham, 
and  Mr.  Attorney -General,  namely, 

The  lords  having  received  a  doubtful  answer  unto 
the  message  their  lordships  sent  him  yesterday ;  and 
therefore  they  now  send  to  him  again  to  know  of  his 
lordship,  directly  and  presently,  whether  his  lordship 
will  make  his  confession,  or  stand  upon  his  defence. 

Answer  returned  by  the  said  messengers,  namely, 

'*  The  lord  Chancellor  will  make  no  manner  of  de- 
*•  fence  to  the  charge,  but  meaneth  to  acknowledge 
**  conniption,  and  to  make  a  particular  confession  to 
**  every  point,  and  after  that  an  humble  submission ;  but 
**  humbly  craves  liberty,  that  where  the  charge  is  more 
*'  full  than  he  finds  the  truth  of  the  fact,  he  may  make 
**  declaration  of  the  tiiith  in  such  particulars,  the  charge 
**  being  brief,  and  containing  not  all  ciiTumstances. 

The  lords  sent  the  same  messengers  back  again  to 
the  lord  Chancellor,  to  let  him  know,  that  their  lord- 
ships have  granted  him  time  until  Monday  next,  the 
thirtieth*  of  April,  by  ten  in  tlie  morning,  to  send  such 
confession  and  submission  as  his  lordship  intends 
to  make. 

On  which  Monday  the  lord  Chancellor  sent  the 
same  accordingly,  and  tliat  follows  in  hcec  verba^ 
namely, 


•  I  presume  it  should  be  the  twenty-ninth. 
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To  the  Right,  honourable  the  Lords  Spiritual 
and  Temporal,  in  the  high  court  of  Parlia- 
ment assembled. 

The  humble  Confession  and  submission  of  me  the 
lord  Chancellor. 

Upon  advised  consideration  of  the  charge,  descend- 
ing into  my  own  conscience,  and  calling  my  naemory 
to  account,  so  far  as  I  am  able,  I  do  plainly  and  inge- 
nuously confess  that  I  am  guOty  of  corruption,  and  do 
renounce  all  defence,  and  put  myself  upon  the  grace 
and  mercy  of  your  lordships. 

The  particulars  I  confess  and  declare  to  be  as  fol- 
ioweth. 

To  the  first  article  of  the  charge,  namely,  **  In  the 
**  cause  between  Sir  Rowland  Egerton  and  Edward 
**  Egerton,  the  lord  Chancellor  received  300/.  on  the 
*'  part  of  Sir  Rowland  Egerton,  before  he  had  decreed 
'*  the  cause.'* 

I  do  confess  and  declare,  that  upon  a  reference  from 
his  Majesty  of  all  suits  and  controversies  between  Sir 
Rowland  Egerton  and  Edward  Egerton,  both  parties 
submitted  themselves  to  my  award  by  recognisances 
reciprocal  in  ten  thousand  marks  apiece ;  thereupon, 
after  divers  hearings,  I  made  my  award  with  the  ad- 
vice and  consent  of  my  lord  Hobard :  the  awai'd  was 
perfected  and  pubEshed  to  the  parties,  which  was  in 
February.  Then  some  days  after,  the  three  hundred 
pounds,  mentioned  in  the  ciiarge,  was  delivered  unto 
me.  Afterwards  JVIr.  Edward  Egerton  fled  off  from 
the  award;  then  in  Midsummer  term  following  a  suit 
was  begun  in  chancery  by  Sir  Rowland  to  have  the 
award  confirmed,  and  upon  that  suit  was  the  decree 
made  mentioned  in  the  article. 

The  second  article  of  the  charge,  namely,  "  In 
**  same  cause  he  received  from  Edward  Egerton  400/.* 

I  confess  and  declare,  that  soon  after  my  first  comini^ 
to  the  sealj  being  a  time  when  I  was  presented  by  many, 
the  400/.  mentioned  in  the  said  charge  was  delivered 
unto  me  in  a  purse,  and,  as  I  now  call  to  mind,  from 
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JVIi\  Edward  Egerton  ;  but,  as  far  as  1  can  remember, 
it  was  expressed  by  them  that  brought  it  to  be  for  fa- 
vours past,  and  not  in  respect  of  favours  to  come. 

The  article  of  the  charge,  namely,  "  In  the  cause 
**  between  Hody  and  Hody,  he  receiFcd  a  dozen  of 
**  buttons  of  the  vahie  of  50/.  about  a  fortnight  after 
•*  the  cause  was  ended  :*' 

I  confess  and  declare,  that  as  it  is  laid  in  the  charge, 
about  a  fortnight  after  the  cause  was  ended,  it  being  a 
snit  for  a  great  inheritance,  there  were  gold  buttons 
about  the  value  of  50/.  as  is  mentioned  in  the  charge, 
presented  unto  me,  as  I  remember,  by  Sir  Thomas  Per- 
rot  and  the  party  himself. 

To  the  fourth  article  of  the  charge,  namely,  "  In  a 
**  cause  between  the  lady  Wliarton  and  the  coheirs  of 
**  Sir  Francis  Willoughby,  he  received  of  the  lady 
^*  Wharton  three  hundred  and  ten  pounds :" 

I  confess  and  declare,  that  I  did  receive  of  the  lady 
Wharton,  at  two  several  times,  as  1  remember,  in  gold, 
200/.  and  100  pieces ;  and  this  was  CGriBivly  pendente 
lite :  but  yet  I  have  a  vehement  suspicion  that  there 
was  some  shuffling  between  Mr,  Shute  and  the  regis- 
ter in  entering  some  orders,  which  afterwards  I  did 
distaste. 

To  the  fifth  article  of  the  charge,  namely,  **  In  Sir 
"  Thomas  Monk's  cause  he  received  from  Sir  Thomas 
"  Monk,  by  the  hands  of  Sir  Henry  Holmes,  110/.  but 
"  this  was  three-quarters  of  a  year  after  the  suit  was 
«  ended :" 

I  confess  it  to  be  true,  that  I  received  100  pieces  ; 
but  it  was  long  after  the  suit  ended,  as  is  contained  in 
the  charge. 

To  the  sixth  article  of  the  charge,  namely,  "  In  the 
"  cause  between  Sir  John  Trevor  and  Ascuc,  he  re- 
"  ceivcd  on  the  part  of  Sir  John  Trevor  1 00/.'* 

I  confess  and  declare,  that  I  received  at  new  year's 
tide  100/.  from  Sir  John  Trevor;  and,  because  it  came 
as  a  new  year's  gift^  I  neglected  to  inquire  whether  the 
cause  was  ended  or  depending ;  but  since  I  find,  that 
though  the  cause  was  then  dismissed  to  a  trial  at  law. 
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yet  the  equity  is  reserved,  so  as  it  was  in  that  kind  pen* 
dente  lite. 

To  the  seventh  article  of  the  charge,  namely,  "  In 
•*  the  cause  between  Hohnan  and  Young-,  he  received 
of  Young-  100/.  after  the  decree  made  for  him  :" 

I  confess  and  declare,  that,  as  I  remember,  a  good 
while  after  the  cause  ended,  I  received  100/.  either  by 
Mr.  Toby  IMattliew,  or  from  Youn^  himself:  but 
whereas  I  have  understood  that  there  was  some  money 
given  by  I  lolman  to  ni}'^  servant  Hatcher,  to  that  cer- 
tainly 1  was  never  made  privy. 

To  the  eighth  article  of  the  charge,  **  In  the  cause 
"  between  Fisher  and  Wrcnham,  the  lord  Chancellor, 
**  after  the  decree  passed,  received  a  suit  of  hangings 
**  worth  one  hundred  and  threescore  pounds  and  bet- 
**  ter,  which  Fisher  gave  hira  by  advice  of  Mr.  Shute:'* 
I  confess  and  declare,  that  some  time  after  the  de- 
cree passed,  I  being  at  that  time  upon  remove  to  York- 
house,  I  did  receive  a  suit  of  hangings  of  the  value,  I 
think,  mentioned  in  the  charge,  by  Mr.  Shute,  as  from 
SirEdward  Fisher,  towards  the  funiishingof  my  house, 
as  some  othei's,  that  were  no  ways  suitors,  did  present 
me  with  the  like  about  that  time. 

To  the  ninth  article  of  the  charge,  "  In  the  cause 
"  between  Kennedy  and  Vanlore,  he  received  a  rich 
**  cabinet  from  Kennedy,  prized  at  800/.'* 

I  confess  and  declare,  that  such  a  cabinet  was 
brought  to  my  house,  though  nothing  near  half  the 
value ;  and  that  I  said  to  him  that  brought  it,  that  I 
came  to  view  it,  and  not  to  receive  it ;  and  gave  com- 
mandment that  it  should  be  carried  back ;  and  was  of. 
fended  when  I  heard  it  was  not :  and  some  year  and 
an  half  after,  as  I  remember,  Sir  John  Kennedy  having 
all  that  time  refused  to  take  it  away,  as  I  am  told  by 
my  servants,  I  was  petitioned  by  one  Piukney  that  it 
might  be  delivered  to  him,  for  that  he  stoo<l  engaged 
for  the  money  that  Sir  John  Kennedy  paid  for  it :  and 
thereupon  Sir  John  Kennedy  wrote  a  letter  to  my  ser- 
vant Shcrboine,  with  his  own  hand,  desiring  I  would 
not  do  him  that  disgrace,  as  to  return  that  gift  back. 
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much  less  to  put  it  into  a  wrong-  hand  :  and  so  it  re- 
mains yet  ready  to  be  returned  to  whom  your  lord- 
ships shall  appoint. 

To  the  tenth  article  of  the  charge,  namely,  **  He 
"  borrowed  of  Vanlore  1000/.  upon  his  own  bond  at 
f*  one  time,  and  the  hke  sum  at  another  time,  upon 
**  his  lordship's  own  bill,  subscribed  by  Mr.  Hunt  his 
•*  man:" 

I  confess  and  declare,  that  I  borrowed  the  money  in 
the  article  set  down,  and  that  this  is  a  true  debt;  and 
I  remember  well  that  I  wrote  a  letter  from  Kew,  about 
a  twelve-month  since,  to  a  friend  about  the  King ; 
wherein  I  desired,  that  whereas  I  owed  Peter  Vanlore 
2000/.  his  Majesty  would  be  pleased  to  grant  me 
»o  much  out  of  his  fine,  set  upon  him  in  the  star- 
chamber. 

To  the  eleventh  article  of  the  charge,  namely,  "  He 
"  received  of  Richard  Scott  200/.  after  his  cause  was 
"  decreed,  but  upon  a  precedent  promise ;  all  which 
"  was  transacted  by  Mr.  Shute :" 

I  confess  and  declare,  that  some  fortnight  after,  as 
I  remember,  that  the  decree  passed,  I  received  200/. 
as  from  Mr.  Scott,  by  Mr.  Shute:  but  precedent  pro- 
mise or  transaction  by  Mr.  Shute,  certain  I  am,  I 
knew  of  none. 

To  the  twelfth  article  of  the  charge,  namely,  "  He 
"  received  in  the  same  cause,  on  the  part  of  Sir  John 
"  LenthaU,  100/." 

I  confess  and  declare,  that  some  months  after,  as  I 
remember,  that  the  decree  passed,  I  received  100/.  by 
my  servant  Sherborne,  as  from  Sir  John  LenthaU, 
who  was  not  in  the  adverse  party  to  Scott,  but  a 
third  person,  relieved  by  the  game  decree,  in  the  suit 
of  one  Power. 

To  the  thirteenth  article  of  the  charge,  namely, 
"  He  received  of  Mr.  Worth  100/.  in  respect  of  the 
**  cause  between  him  and  Sir  Aithur  Blain waring:" 

I  confess  and  declare,  that  this  cause  being  a  cause 
for  inheritance  of  good  value,  was  ended  by  my  arbi- 
trament, and  consent  of  parties,  and  so  a  decree  passed 
of  course;  and  some  months  after  the  cause  was  end- 
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ed,  the  100/.  mentioned  in  the  said  article,  was  deli* 
vered  to  me  by  my  servant  Hunt. 

To  the  fourteenth  article  of  the  charge,  namely, 
«*  He  received  of  Sir  Ralph  Hansbye,  having*  a  cause 
"  depending  before  him,  500/, 

I  confess  and  declare,  that  there  were  two  decrees, 
one  as  I  remember  for  the  inheritance,  and  the  other 
for  the  goods  and  chattels,  but  all  upon  one  hill;  and 
some  good  time  after  the  firet  decree,  and  before  the 
second,  the  said  500/.  was  deUvered  unto  me  by  Mr, 
Toby  Matthew;  so  as  I  cannot  deny  but  it  was,  upon 
the  matter,  pendente  lite. 

To  the  fifteenth  article  of  the  charge,  namely,  "  Wil- 
"  liam  Compton  being  to  have  an  extent  for  a  debt  of 
"  1200/.  the  lord  Chancellor  stayed  it,  and  wrote  his 
**  letter,  upon  which,  part  of  the  debt  was  paid  pre- 
"  sently,  and  part  at  a  future  day:  the  lord  Chancellor 
"  hereupon  sends  to  borrow  500/.  and  because  Comp- 
"  ton  was  to  pay  400/.  to  one  Huxley,  his  lordship  re- 
"  quires  Huxley  to  forbear  six  months;  and  there- 
"  upon  obtains  the  money  from  Corapton:  the  money 
**  being  unpaid,  suit  giowa  between  Huxley  and 
**  Compton  in  chancery,  where  his  lordsliip  decree* 
*•  Compton  to  pay  Huxley  the  debt  with  damage  and 
**  costs,  when  it  was  in  his  own  hands :" 

I  do  declare,  that  in  my  conscience  the  stay  of  the 
extent  was  just,  being  an  extremity  against  a  noble- 
man, by  whom  Compton  could  be  no  loser;  the  money 
was  plainly  boiTowed  of  Compton  upon  bond  with  in- 
terest, and  the  message  to  Huxley  was  only"  to  intreat 
him  to  give  Compton  a  longer  day,  and  in  no  sort  to 
make  me  debtor  or  responsible  to  Huxley;  and  there- 
fore, though  I  was  not  i^eady  to  pay  Compton  his  mo- 
ney, as  I  would  have  been  glad  to  have  done,  save  only 
100/.  which  is  paid,  I  could  not  deny  justice  to  Hux- 
ky  in  as  ample  manner  as  if  nothing  had  been  between 
Compton  and  I;  but  if  Compton  hath  been  damnified 
in  my  respect,  I  am  to  consider  it  to  Compton. 

To  the  sixteenth  article  of  the  charge,  namely,  **  Id 
"  the  cause  between  Sir  William  Bronker  and  Awfarey. 
•*  the  lord  Chancellor  received  from  Awbrey  100/. 
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I  do  confess  and  declare,  that  the  money  was  given 
and  received,  but  the  manner  of  it  I  leave  to  the  wit- 
nesses. 

To  the  seventeenth  article  of  the  charge,  namelv, 
**  In  the  lord  Montague's  cause,  he  received  from  the 
"  lord  Montague  600  or  700/.  and  more  was  to  be 
"  paid  at  the  ending  of  the  cause :" 

1  confess  and  declare  there  was  money  given,  and, 
as  I  remember,  to  Mr.  Bevis  Thelwall,  to  the  sum 
mentioned  in  the  article,  after  the  cause  was  decreed; 
but  I  cannot  say  it  was  ended:  for  there  have  been 
many  orders  since,  caused  by  Sir  Francis  Inglefield's 
contempts ;  and  I  do  remember,  that  when  Thelwall 
brought  the  money,  he  said  that  my  lord  woold  be 
yet  farther  thankful  if  he  could  once  get  his  quiet;  to 
which  speech  I  gave  little  regard. 

To  the  eighteenth  article  of  the  charge,  namely, 
'*  In  the  cause  of  Mr.  Dunch,  he  received  from  Mr. 
«  Dunch  200/," 

I  confess  and  declare,  that  it  was  delivered  by  Mr, 
Thelwall  to  Hatcher  my  servant  for  me,  as  I  think, 
some  time  after  the  decree ;  but  I  cannot  precisely  in- 
form myself  of  the  time. 

To  the  nineteenth  article  of  the  charge,  namely, 
**  In  the  cause  between  Reynell  and  Peacocke,  he  re- 
'*  ceived  from  Reynell  200/.  and  a  diamond  ring 
"  worth  SOO  or  600/." 

I  confess  and  declare,  that  at  my  first  coming  to  the 
seal,  when  I  was  at  Whitehall,  my  servant  Hunt  deli- 
vered me  200/.  from  Sir  George  Reynell,  my  near  ally, 
to  be  bestowed  upon  furniture  of  my  house ;  adding 
iartber,that  he  had  received  divers  former  favours  from 
me;  and  this  was,  as  I  verily  think,  before  any  suit  be- 
gun: the  ring  was  certainly  received  pendente  lite; 
and  though  it  were  at  new  year's  tide,  it  was  too 
great  a  value  for  a  new  year's  gift ;  though,  as  I  take 
it,  nothing  near  the  value  mentioned  in  the  article. 

To  the  twentieth  article  of  the  charge,  namely, 
«  That  he  took  of  Peacocke  100/.. without  interest, 
«  security,  or  time  of  payment  :'* 
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confess  and  declare,  that  1  received  of  Mr.  Pea- 
coke  100/.  at  Doi'set-house,  at  my  first  coming  to  the 
seal,  as  a  present;  at  which  time  no  suit  was  begun; 
and  at  the  summer  ^fter,  I  sent  my  then  servant  Lis- 
ter to  Mr.  Rolfe,  my  good  friend  and  neighbour  at  St. 
Albans,  to  use  his  means  with  JMr.  Peacocke,  who  was 
accounted  a  moneyed  man,  for  the  borrowing  of  oOO/. 
and  after  hy  my  servant  Hatcher  for  borrowing  of  500/. 
more,  which  Mr.  Rolie  procured;  and  told  me  at  both 
times,  it  should  be  without  interest,  script  or  note,  and 
that  I  should  take  my  owti  time  for  pa)Tiient  of  it. 

To  the  twenty  first  article  of  the  charge,  namely, 
**  In  the  cause  between  Smithwicke  and  Wiche,  be 
"  received  from  Smithwicke  200/.  which  was  repaid:" 

I  confess  and  declare,  that  my  servant  Hunt  did, 
upon  his  account,  being  my  receiver  of  the  fines  upon 
original  writs,  charge  himself  with  200/.  formerly  re- 
ceived of  Smithwicke ;  which,  after  that  I  had  under- 
stood the  nature  of  it,  I  ordered  him  to  repay,  and 
to  defalke  it  out  of  his  accounts. 

To  the  two  and  twentieth  article  of  the  charge, 
namely,  **  In  the  cause  of  Sir  Henry  Ruswell,  he  re- 
•*  ceived  money  from  RuswelJ,  but  it  is  not  certain 
■*  how  much :" 

I  confess  and  declare,  that  I  received  money  from 
tny  servant  Hunt,  as  from  Mr.  Ruswell,  in  a  purse; 
and  whereas  the  sum  in  the  article  Ixring  indefinite,  I' 
confess  [it]  to  be  300  or  400/.  and  it  was  about  some 
months  after  the  cause  was  decreed :  in  wJjich  decree 
I  was  assisted  by  two  of  the  judges. 

To  the  twenty  third  article  of  the  charge,  namely, 
**  In  the  cauae  of  Mr.  Barker,  the  lord  ( '}i;inr«.]lor 
**  received  from  Barker  700/.'* 

1  confess  and  declai-e,  that  the  sum  mciiliojicd  in 
the  article  was  received  from  Mr.  Barker  stune  ifmc 
after  the  decree  past. 

To  the  twenty  fourth,  twenty  fifth,  twenty  sixth 
articles  of  the  charge,  namely,  The  twenty  fourth, 
\*  There  being  a  reference  from  his  ^lajesty  to  his 
"  lordship  of  a  business  between  the  grocers  and  ibe 
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*•  apothecaries,  the  lord  Chancellor  received  of  tlie 
**  grocei-a  200/,"  The  twenty-fifth  article,  ^  In  the  same 
**  cause,  he  received  of  the  ajothecaries,  that  stood 
•'  with  the  grocers,  a  taster  of  gf»kl  worth  between  400 
"  and  500/.  and  a  present  of  ambergrease."  And  the 
twenty-sixth  article,  "  He  received  of  a  new  company 
**  of  apothecaries,  that  stood  against  the  grocers,  100/," 
To  these  I  confess  and  declare,  that  the  several 
sums  from  the  three  parties  ^\'ere  received;  and  for  that 
it  was  no  judicial  business,  but  a  concord  of  conipo,«i- 
tiou  between  the  parties,  and  that  as  1  thought  all  had 
received  good,  and  they  were  all  three  common  piii'ses, 
I  thought  it  the  less  matter  to  receive  that  which  Ihey 
voluntarily  presented;  for  if  I  had  taken  it  in  the  na- 
ture of  a  corrupt  bribe,  I  knew  it  could  not  be  con- 
cealed, because  it  must  needs  be  put  to  account  b>  the 
three  several  companies. 

To  the  twenty-seventh  article  of  the  charge,  namely, 
"  He  took  of  the  French  merchants  1000/,  to  constrain 
**  the  vintners  of  London  to  take  from  them  1500  tuns 
•*  of  wine;  to  accomplish  which,  he  used  very  indirect 
•*  means,  by  colour  of  his  office  and  authority,  without 
**  bill  or  suit  depending,  terrifying  tlie  vintners  by 
*'  threats,  and  by  imprisonments  of  their  persons,  to 
*•  buy  wines  whereof  they  had  no  need,  nor  use,  at 
"  higher  rates  than  they  were  vendible :" 

I  do  confess  and  declare,  that  Sir  Thoma.^  Smith  did 
deal  with  me  in  behalf  of  the  French  company ;  in- 
forming me,  that  the  vintners  by  combination  would 
r»ot  take  off  their  w*ines  at  any  reasonable  prices;  that 
it  would  destroy  their  trade,  and  stay  their  voyage  for 
that  year ;  and  that  it  was  a  fair  business,  and  con- 
cerned the  state ;  and  he  doubted  not  but  1  should  re- 
creive  thanks  from  the  King,  and  honour  by  it ;  and 
that  they  would  gratify  me  with  a  thousand  pounds 
for  my  travail  in  it :  whereupon  I  treated  between 
them  by  way  of  persuasion ;  and  to  prevent  any  com- 
pulsory suit,  propounding  such  a  price  as  the  vintners 
might  be  gainers  6/.  in  a  tun,  as  it  was  then  main- 
tained unto  me.     And  after  the  merchants  petition- 
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ing  to  the  King,  and  his  Majesty  recommending  tins 
business  unto  me,  as  a  business  that  concerns  his  cus- 
toms and  the  navy,  I  dealt  more  earnestly  and  pe- 
remptorily in  it ;  and,  as  I  think,  restrained  in  the 
mcssone^ers  hand  for  a  day  or  two  some  that  were  the 
most  stiff;  and  afterwards  the  merchants  presented 
me  with  1000/.  ont  of  tlicir  common  purse,  and  ac- 
kouwledijing  themselves  that  1  had  kept  them  from  a 
kind  of  ruin,  and  still  maintaining  to  me,  that  the 
vintners,  if  they  were  not  insatiably  minded,  had  a 
very  competent  gain :  this  is  the  merits  of  the  cause, 
as  it  there  appears  to  nie. 

To  the  twenty-eighth  aiticle  of  the  charge,  namely. 
"  The  lord  Chancellor  hath  given  way  to  great  exac- 
"  tions  by  his  servants,  both  in  respect  of  private  seals, 
•*  and  otherwise  for  sealing  of  injunctions:" 

I  confess  it  w^as  a  great  fault  of  neglect  in  mc  that  I 
looked  no  l>etter  to  my  servants. 

This  declaration  I  have  made  to  your  lordships, 
with  a  sincere  mind,  humbly  craving  that  if  there 
should  be  any  mistake,  your  lordships  would  impute 
it  to  want  of  memory,  and  not  to  any  desire  of  mine 
to  obscme  truth,  or  paUiate  any  thing ;  for  I  do  now 
again  confess,  that  in  the  points  charged  upon  me, 
though  they  should  be  taken,  as  myself  declared  them, 
there  is  a  great  deal  of  corruption  and  neglect,  for 
which  I  am  heartily  sorry,  and  submit  myself  to  the 
judgment,  grace,  and  mercy  of  the  court. 

For  extenuation  I  w  ill  use  none  concerning  the  mat- 
ters themselves ;  only  it  may  please  your  lordships,  out 
of  your  nobleness,  to  cast  your  eyes  of  compassion  up- 
on my  person  and  estate.  I  was  never  noted  for  any 
avaritious  man  ;  and  the  apostle  saith,  that  covetous- 
ness  is  the  root  of  all  eviL  I  hope  also  that  your  lord- 
ships do  rather  lind  mc  in  a  state  of  grace,  for  that  in 
all  these  particulars  there  are  few  or  none  that  are  not 
.almost  two  years  old ;  whereas  those  that  have  an  ha- 
bit of  corruption  do  commonly  wax  worse  :  so  that  it 
•hath  pleased  God  to  prepare  me  by  precedent  degrees 
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of  aiiiendment  to  my  present  penitency;  and  for  my 
estate,  it  is  so  mean  and  poor,  as  my  care  is  now 
cliiefiy  to  satisfy  my  debts. 

And  so  fearing  I  have  troubled  your  Imdships  too 
long,  I  shall  conclude  with  an  humble  suit  unto  you, 
that  if  your  lordships  proceed  to  sentence,  your  sen- 
tence may  not  be  heavy  to  my  ruin,  but  gracious  and 
mixt  Avith  mercy ;  and  not  only  so,  but  that  you 
wouJd  be  noble  intercessors  for  me  to  liis  Majesty 
likewise  for  his  grace  and  favour. 

Your  lordships  humble  servant  and  sitppliant, 

Fr.  St.  Alban,  Cane, 

The  lords  having  heard  this  confession  and  sulimis- 
sion  read,  these  lords  undernamed,  namely,  the  earl  of 
Pembroke,  lord  Chamberlain;  the  earl  of  Arundel,  the 
earl  of  Southampton,  the  bishop  of  Durham,  the  bi- 
shop of  Winchester,  the  bishop  of  Coventry  and  Lich- 
field, the  lord  Wentworth,  the  lord  Cromwell,  the  lord 
Sheffield,  the  lord  North,  the  lord  Chandos,  tlie  lord 
Hunsdon,  were  sent  to  him  the  said  lord  Chancellor, 
and  shewed  him  the  said  confession,  and  told  him, 
that  the  lords  do  conceive  it  to  be  an  ingenuous  and 
full  confession  ;  and  demanded  of  him,  whether  it  be 
his  own  hand  tliat  is  subscribed  to  the  same,  and  whe- 
ther he  w  ill  stand  to  it  or  no  ;  unto  which  the  said  lord 
Chancellor  answered,  namely, 

"  My  lords,  it  is  my  act,  my  hand,  my  heait :  I 
beseech  your  lordships  to  be  merciful  to  a  broken 
reed." 

The  which  answer  being  rejjorted  to  the  house,  it 
w^as  agreed  by  the  house,  to  move  bis  Majesty  to  se- 
quester the  seal;  and  the  lords  intreated  the  Prince's 
Highness,  that  he  would  l>e  pleased  to  move  the  Ring: 
whereunto  his  Highness  condescended;  and  tht*  same 
lords,  which  went  to  take  the  acknowledgment  of  the 
lord  Chancellor's  hand,  were  appointed  to  attend  the 
Prince  to  the  King,  with  some  other  lords  added : 
and  his  Majesty  did  not  only  sequester  the  seal,  but 
awarded   a   new  commission  unto  the    lord    Chief 
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Justice  to  execute  the  place  of  the  Chancellor  or  lord 
Keeper. 

Parliament,  dat,  primoMaiiy  and  on  Wednesday 
the  second  of  JIaj  the  said  commii«sion  being  read, 
their  lordships  agreed  to  j)roceed  to  sentence  the  loi-d 
ChanceOor  to-morrow  morning;  wherefore  the  gentle- 
man usher,  and  serjeant  at  arms,  attendants  on  ihe 
upper  house,  were  commanded  to  go  and  summon 
hiui  the  said  lord  Chancellor  to  appear  in  person  be» 
tore  their  lordjifrips  to-morrow  morning  by  nine  of  the 
clock  ;  and  tlie  said  seijeant  was  commanded  to  take 
his  mace  with  him,  and  to  sliew  it  unto  his  lordship  at 
the  said  summons  :  but  they  found  him  sick  in  bed; 
and  being  summonedj  he  answered  that  he  was  sick, 
^nd  protested  that  he  feigned  not  this  for  any  excuse; 
for  if  he  had  been  m'cU  he  would  willingly  have  come. 

The  lords  resolved  to  proceed  notwithstanding  a- 
gainst  the  said  lord  Chancellor;  and  therefore,  on  Thurs- 
day the  third  day  of  May,  their  lordships  sent  their  mes- 
sage unto  the  commons  to  this  purpose,  namely.  That 
the  lords  are  ready  to  give  judgment  against  the  lord 
viscount  St.  Alban,  lord  Chancellor,  if  they  with  their 
Speaker  will  come  to  demand  it.  And  the  commons 
being  come,  the  Speaker  came  to  the  bar,  and  making 
three  low  obeisances,  said: 

THE  knights,  ciiizenst  mtd  burgesses,  of  ihe  com- 
tnons  house  qfpariiameni,  have  made  complaints  unto  • 
1/our  lordships  oftnani^  exorbitant  offences  of  bribery 
and  corriiptimi  committed  by  the  loi'd  Chancellor; 
we  understand  that  your  lordships  are  ready  to  gixt 
judgment  upon  him  for  the  same  ;  wherefore  J  tlieir 
Speaker,  in  their  name,  do  hitmblif  demand,  and  pray 
judgment  against  him  the  lord  Chancellor,  as  the 
nature  of  his  offence  and  demerits  do  require. 

The  Lord  Chief  Justice  answered. 
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5IR.  SPEAKER, 

Upon  complaint  of  the  commons  against  the  vis. 
count  St.  Alban,  lord  Chancellor,  this  high  court  hath 
hereby,  and  by  his  own  confession,  found  him  guiltv  of 
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;  crimes  and  conruptums  complained  of  by  the  eom- 
m8»  and  of  sundry  other  crimes  and  cumiptioni  of 
3  ^e  nature. 

And  therefore  this  high  court,  having  Ant  lum- 
>ned  him  to  attend,  aiui  having  his  excuse  of  not 
;ending  by  reason  of  infirmity  and  sickness,  which, 
protested,  was  not  feigned,  or  else  he  would  most 
lUngly  have  attended ;  doth  nevertheless  think  fit  to 
oceed  to  judgment :  and  therefore  this  high  court 
th  adjudge, 

I.  That  the  lord  viscount  St.  Alban,  lord  Chan- 
cellor of  England,  shall  undergo  fine  and  ran- 
som of  forty  thousand  pounds. 

II.  That  he  shall  be  imprisoned  in  the  Tower 
during  the  King's  pleasure. 

III.  That  he  shall  for  ever  be  uncapable  of  any 
office,  place,  or  employment,  in  the  state  or 
commonwealth. 

IV.  That  he  shall  never  sit  in  parliament,  nor 
come  within  the  verge  of  the  court. 

This  is  the  judgment  and  resolution  of  this  high 
court. 


THE  END  OF  VOL.   IT. 


C.  Baldwin^  Priuter. 
V  Brklge-slrret,  Londoa. 
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